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Dear

Consultation on proposed amendments to the ‘
Companies Ordinance to facilitate offers of shares and debentures

We consulted the public in March 2003 on proposals to amend
the Companies Ordinance for streamlining the procedures for registration
and issue of prospectuses, as Phase II of our three-phased approach to
overhaul the existing regulatory framework for offers of investment.

The objective of this legislative amendment exercise is to
facilitate offers of shares and debentures by, amongst others, lowering the
associated issuance costs without compromising investor protection.
The consultation closed on 31 March 2003 and market views received
during the consultation exercise have been incorporated into the
Companies (Amendment) Bill 2003 (the Bill), where appropriate. The
Bill was introduced into the Legislative Council on 25 June 2003 and 1s
currently being examined by the Bills Committee.

One of the proposals in our consultation document issued 1n
March was to replace the existing requirement in sections 38D and 342C
with respect to registration of material contracts, together with the
prospectus, with a new requirement that such material contracts be on
display for not less than 14 days from the date of publication of the



prospectus at the company’s registered office or, in cass the company
does not have a place of business in Hong Kong, other places in Hong
Kong as specified by the Securities and Futures Commission. The
purpose is to facilitate issuers by removing the requirement of registering
“material contracts” with the Registrar of Companies without denying
public access to the material contracts. As this particular proposal has
not received any objection during public consultation, it has been
included in clauses 7 and 19 of the finalised Bill. Relevant extract of the
Bill is attached for your easy reference.

When examining the Bill on 17 October 2003, some Members
of the Bills Committee of the Legislative Council have expressed
concerns on whether the l4-day inspection period is sufficient and
suggested that the period be lengthened to, say, cover the whole period
during which the offer is made or the entire life of the financial product
concerned. There is also a suggestion that the inspection peried should
last for at least a few years. In meeting these suggestions, Members
noted that under the existing arrangement, the public could access the
material contracts registered with the Registrar of Companies anytime
and might make copies of the documents at a reasonable cost. They
considered that our proposal in the Bill might limit public access to such
documents by introducing the 14-day limit to the inspection period,
thereby compromising information disclosure and investor protection.
In this connection, we would like to seek your views on whether the
inspection period should be lengthened, and if so, how long the period
should last for.

You may wish to note that should the proposed inspection
period be lengthened, the statutory safeguards to ensure that the public
can access the material contracts and, where necessary, make copies at a
reasonable cost provided for in the new section 342C(10) will apply
during the entire inspection period.

As a related issue, some Members of the Bills Committee have
expressed concerns on whether under the proposed arrangement, the
company concerned can impose a charge on a request for inspection of
the material contracts. It has also been suggested that consideration be
given to requiring companies to allow public inspection of the material
contracts free of charge. In this connection, we would like to seek your
views on whether the public should be allowed to inspect the material
contracts kept by the company concerned free of charge.



As the suggestions represent material departure from the
original proposal exposed to the public in March 2003 and may impact on
compliance cost and investor protection, we would like to hear your
views before we revert to the Bills Committee on whether clauses 7 and
19 requires modifications. Since the Bills Committee is working against
a very tight timetable, we should be grateful if you would let us have your
response by 11 November 2003.

The Bills Committee is in the process of examining the Bill, and
there may be other new issues arising from the deliberation of the Bills
Committee. Depending on the discussion of the Bills Committee, we
may have to seek your views in the next few weeks on other major issues
which would likely have significant impact on the market users and
investors.

Thank you for your attention.

Yours sincerely,

0~

(Mrs Dorothy Ma)
for Secretary for Financial Services and
the Treasury

Encl.

c.c. SFC (Attn.: Mr Ashley Alder)

Clerk to Bills Committee (Attn.: Ms Anita Sit) ==
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Regisiration of prospectus

Seclion 38D ig amended—
{a) by repealing subsection (3)()() and (ii);
() by adding—
“(3A) Tn the case of a prospectus mentioned in subsection (3(H)—-
{a) a copy of any contracl required by paragraph 17 ol the Third
Scheduie to be slaled in e prospeclus,;
(1) in the case of a contract nol rednced into wiiting, & memosaidunm
siving i particulars thereol; or
{c) i the case of a prospectus exempled unider section 38A from
compliance with the requirements of section 38(1), a copy of nuy
cantract specilied for the purposes of this paragraph bvany ol the
condilions to which the-exemplion is subject,
shall Le available for ingpection by the pulilic, during normal business hours,
for not less than 14 days from the date of pubiication of the prospectus, al e
company’s registered olfice in Tong Keng.”,
(¢} in subsection {(d)—

(i) by repealing “subsection 53)(1';)0) to Lhe copy of & contract required thereby o
he endorsed on or attached lo a copy ol the prospectus” and substituling
“gubsection (3A) to the copy of a cantracl required (hereby Lo e available for
inspeclion”,

(ii) by repealing everylhing after “prescribed manner” and substituting “under
subsection (10) to be a correct translation.”;

{(d} by adding— :
“(10) A translation mentioned in subsection (4) shall be—

(«) certilied by the person making the lranslalion as a carrect
translation; and

(1) deemed (o be cerlified in the preseribed manner if the person
making the trauslation has been cerlified, by the apprapriile
person mentioned in subparagraph (i) or (if), as a person helicved
by that approptiate person {o be competent to trunslale itinto the

Tuglish or Chinese language, ns the case miay be, that s (o say—

(i} if the franstation be made onlside Tlotg Kang—-
{A) & nulary public in fhe place where the translation is
made;
(#) such other person as may be specificd by the
Commission; or
(C) such other person belonging to u cluss of persony
specified by (he Commission, by notice pubtished 0 the
Gazelle, for the purposes of this puragraply,
(ii) if the translation be made in Hong Keng--
{A) a notary public in 1ong Kong;
(I a solicitor of the High Courl of TTang Kong,
" {C) such other person as may be specified by the
’ Clomuuission; or
{17 such olher person belonging 1o a class ol persons
specified by the Commissicn, by notice published in he
* Gazette, for Lhe purposes of this paragraph.

{11y Subject to snbsection (12), where a company is required lo muke a
docwinent available for inspection by the public in complinnce wilh subsealion
(34A), it shall, during the period specified in subsection (3A), provide a copy af
all oy any part of the document—

(@) on e request ol any person inspecting the document; and
(by on payment of the reasonable expenses ol the company in
providing the copy.

{12) A company is nol required (e comply willy subsectian (11} n the cuse
of auny document available lor inspection by the public—

{«) on Ui Internet on a readily accessible web page in o format which
enables (he document (o he readily printed; and
{(# during the period specified jo subseclion (3A).

(13) A notice published uuder subsection (LY or (X 15 sot
subsiliary legislalion.

{14} I€ any comnpany lails to comply wilh subsection (11, the company and
every officer of e company who is in default shalf be liable to a line.”.

gty
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. Registration of prospecius

Section 342C is anended — ) o
(&) iu subsection (1), Ly adding “or purchase” after “subscription™; i
(b in subsection (2){e), by adding “or, where (he prospectus is or is (o be aulhorized [or
_issue Ly a recognized exchange company purisuant (© a (ransler order made under
seclion 25 of Lhe Secutities and Futures Ordinance (Cap. 571), state thal ncither {he
Commission nor the recognized exchange company nor the Registrar lakes auy
responsibility as to Uie conlents of the prospectus” afler “prospectns™;
(£) by repealing subsection (33(h)(i} and (ii);
() by zu[:iiug—
YI3AY In the case of a prospeetus mentioned in subsection (3(6) — ‘
() o copy of any conttact requived by pucagraph 17 of the "Tlind
Schedule o be stated in D prospectus;
(M) i Ihe case of a contract nol reduced inlo wriling, a memorandum
giving full pavticulars thereol; or
(¢) Iu theé case of a prospectus exempled under seotion J42A Trom
compliance wilh the requirzinents of section 321}, a copy of iny
contract specilied for the purposes of tiis paragraph in any of the
condilions to which the exemplion is subject,
shall be available for inspection by the public, dusing normal business hours,
for not Jess than 14 days ltom the date of publication of the prospectus, at-—
(d) subject to paragraph (e), the company's principal plice of
Lusiness in Hong Kong; }
{¢) if lhe company does nol have a principal place of business in
[Tong Kong, such place or places in Hoag Kong as 15 or are
specified by the Commnission in the particular case.”;
(e) in subsection ()—

(i) by repealing “subsection (3)(P)(i) (o the copy of a contract required thereby Lo
be endarsed en-or attached te a copy of the prospeclus™ and substiluting
“subsection (3A) to the copy of a conlract required thereby Lo be available for
inspectlion”;

(i) by repealing everylhing after “prescribed manner™ and substituling “under
subsection (93 1o Lo a correct lransglation.”;

() by adding—
(%) A translation mentioned in subsection (4 shall be——
() certified by the person making the translation as o correct
translation; andd
{#) deemed Lo be cerlified in the prescribed manner il the person
making the translation has been certilied, by (he appropsiate
l)ersnn menlioned in subparagraph (i} or (i), as a person
ligved Ly (hal appropriate person 1o be compeleal Lo lranglate
it into the Jinglish or Chinese Janpoage, as the case may be, thal
is Lo say— .
(i) if the translation be inade outside {Tong Kong—
(A) a notary public in the place where (he (ranslation is
made;
{B) suchi other person as may be specified by Lhe
Commission; or
(C7) such other person belenging to a class of persons
specified by the Commission, by uotice published in (e
Crazelte, fur the purposes of this paragraph;
(i) if the translation be made in Hoag Kong—
(A) a nolary public in [Tong Kong; .
(1) a solicilor of the High Court of Iong Kang;
(C) such other person as may bLe specified by the
Comimission: or
(DD} such other person belonging to a class of persons
specified by the Comnmission, by nolice published in the
Glazette, for the purposes of this paragraph.

(1) Subject 1o subseclion (11), where a cempany is required (o make a
doctinent available for inspection by the puldic in compliance wiilli subscatinn
(3A), it shall, during the period spectfied in subsection (3A), provide a copy of
all ur any part of tie docnmenl— .

() ou the request of any person iaspecting the document: and
(&) on payment of (he ressonable expenses ol (ke company in
providing the copy.

(1) A compauy is not requived (o comply witl snbsection (H)) in the cose
ul any document available [or inspection by the public—-

(@) on the lnlernel on a readily accessible web page in a formal which
enables Lthe docinent 1o be readily printed; and
() during the period specified i subseclion {3A).

(12) A notice publishied vuder subsection (NEHIHC) or (i)Y is not
subsidiary legislation.

(13) Il any company fails to comply with subsection (10), the company and
every offiver of Lhe company whe is in default shall be Hable o a fine.”.




DI

10.
I1.
12.
13.
14.
15.

16.

Annex

Consumr Council

Hong Kong Capital Market Association

Hong Kong Chinese Enterprises Association
Hong Kong Exchange and Clearing Limited
Hong Kong Institute of Investors

Hong Kong Investment Funds Association
Hong Kong Mortgage Corporation Limited
Hong Kong Society of Accountants

Standing Committee on Company Law Reform
The Chinese General Chamber of Commerce
The Hong Kong Association of Banks

The Hong Kong Bar Association

The Hong Kong General Chamber of Commerce
The Hong Kong Institute of Company Secretaries
The Hong Kong Institute of Directors |

The Law Society of Hong Kong



