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For discussion Paper No. CA1-6/03
on 27 November 2003

Bills Committee on Companies (Amendment) Bill 2003

Schedule 1 — Amendments to the Companies Ordinance
relating to prospectus

Registration of Material Contracts

BACKGROUND

At the meeting on 17 October 2003, the Bills Committee
considered clauses 7 and 19 concerning a new requirement for material
contracts to be displayed for not less than 14 days from the date of
publication of the prospectus at the company’s registered office. The
Administration and the Securities and Futures Commission (SFC) were
asked to review the proposed amendments in view of the following
concerns expressed by Members —

(a) whether the duration of the inspection period (i.e. not less
than 14 days from the date of publication of the prospectus)
and the new arrangement that the documents will be made
available for inspection only at the company's registered
office in Hong Kong, instead of at the Companies Registry
(CR) as in the case at present, can achieve the policy
objective of enhancing information disclosure for better
investor protection;

(b) whether the scope of information available for public
inspection is appropriate and whether there are sufficient
safeguards for personal data privacy;

(c)  whether under the proposed new arrangement, the company
concerned can impose a charge on a request for inspection of
the documents concerned;

(d) whether under the proposed new arrangement, members of
the public are allowed to obtain copies of the documents
concerned, and if so, whether there is a need to specify in the



legislation how the company concerned should charge such
copies; and

(e) whether CR can maintain records of the prospectus issued
together with the material contracts stated in the prospectus,
etc. for public inspection throughout the entire life of the
financial product concerned; if so, what public inspection
arrangements the Administration would propose to ensure
that the services are user-friendly and provided at reasonable

charges, and will not have undue resource implications on
CR.

2. The Privacy Commissioner for Personal Data, in his letter
dated 14 October 2003 to the Bills Committee, expressed his concern
similar to that set out in paragraph 1(b) above. He stated that clauses 7
and 19 (the proposed new sections 38D and 342C), obliging a company
to make available for public inspection material contracts at its registered
office in Hong Kong, provided an additional channel for inspection akin
to a public register. He therefore considered that the provision of a
purpose statement specifying the use of the personal data in the Bill
would be appropriate and effective to quell uncertainty over its permitted
use.

CONSULTATION

3. The proposal for replacing the requirement for registering
material contracts with CR with a new arrangement of displaying such
contracts at the company’s registered office in Hong Kong did not receive
any objection during the consultation conducted in March 2003'. Since
Members’ suggestion of lengthening the inspection period represents
material departure from the original proposal exposed to the public, we
have written to all consultees in the March consultation exercise to seek
their views specifically on this subject by 11 November 2003. The
content of the letter is at Annex. We have received 21 submissions, with
the last batch of comments arriving on 19 November 2003. The views
and comments of the respondents are summarised in paragraphs 4 to 7
below.

' The Financial Services and the Treasury Bureau and SFC consulted the public in March 2003 on
proposals to amend the Companies Ordinance for streamlining the procedures for registration and
issue of prospectuses.



(A) Length of inspection period

4. About half of the respondents support lengthening the
inspection period. Their suggestions range from the period during which
the offer is made to the entire life of the financial product concerned.
Other respondents believe that the 14-day inspection period should be
sufficient.

5. Some respondents are of the view that removing the
requirement of registering material contracts with CR will not
significantly reduce compliance costs, in particular if companies are
required to make available for public inspection such contracts at their
registered offices for a long period of time. One respondent also pointed
out the difficulty involved in designing a uniform system for keeping the
material contracts for public inspection for all issuers to follow. Another
respondent points out that CR, where all public records are filed, should
capture all the public record information electronically and make these
available to the public on the Internet.

6. In terms of investor protection, many respondents consider
the current arrangement whereby the public may inspect and make copies
of material contracts at CR at anytime is effective in ensuring ready
access to such information.

7. From the angle of user-friendliness, a respondent considers
that CR provides a centralised registry to facilitate a “one-stop” search for
investors when information about more than one issuer is required.

(B) Charging for inspecting and copying material contracts

8. Most respondents consider that inspection of material
contracts at the registered offices of the companies should be free of
charge, and that the companies may charge a reasonable fee for copying
such contracts.

WAY FORWARD

9. In light of the comments received as set out in paragraphs 4
to 8 above, we would propose to maintain the current arrangement of
registering material contracts with CR by removing relevant provisions of
clauses 7, 9, 25 and 26 of the Bill. The material contracts would continue
to be registered with CR which would, as at present, keep such contracts



for public inspection and, where necessary, for the public to make copies.
In putting forward this proposal, we have given careful consideration to
the compliance costs to be borne by issuers, should the inspection period
be lengthened, and the need for ensuring easy access to the material
contracts by the investing public. We also note that upon the completion
of the Integrated Companies Registry Information System which would
enable investors to browse registered documents on the Internet round-
the-clock, investors would have easier access to material contracts
registered with CR.

10. Should provisions of clauses 7, 19, 25 and 26 relating to the
inspection of material contracts be removed as proposed in paragraph 9
above, the concern raised by the Privacy Commissioner for Personal Data
at paragraph 2 above would not arise.

Financial Services and the Treasury Bureau
Securities and Futures Commission
20 November 2003
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2861 1494
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24 QOctober 2003

Name and addresses

Dear

Consultation on proposed amendments to the
Companies Ordinance to facilitate offers of shares and debentures

We consulted the public in March 2003 on proposals to amend
the Companies Ordinance for streamlining the procedures for registration
and issue of prospectuses, as Phase II of our three-phased approach to
overhaul the existing regulatory framework for offers of investment.

The objective of this legislative amendment exercise is to
facilitate offers of shares and debentures by, amongst others, lowering the
associated issuance costs without compromising investor protection.
The consultation closed on 31 March 2003 and market views received
during the consultation exercise have been incorporated into the
Companies (Amendment) Bill 2003 (the Bill), where appropriate. The
Bill was introduced into the Legislative Council on 25 June 2003 and is
currently being examined by the Bills Committee.

One of the proposals in our consultation document issued in
March was to replace the existing requirement in sections 38D and 342C
with respect to registration of material contracts, together with the
prospectus, with a new requirement that such material contracts be on
display for not less than 14 days from the date of publication of the
prospectus at the company’s registered office or, in case the company
does not have a place of business in Hong Kong, other places in Hong
Kong as specified by the Securities and Futures Commission. The
purpose is to facilitate issuers by removing the requirement of registering
“material contracts” with the Registrar of Companies without denying



public access to the material contracts. As this particular proposal has
not received any objection during public consultation, it has been
included in clauses 7 and 19 of the finalised Bill. Relevant extract of the
Bill is attached for your easy reference.

When examining the Bill on 17 October 2003, some Members
of the Bills Committee of the Legislative Council have expressed
concerns on whether the 14-day inspection period is sufficient and
suggested that the period be lengthened to, say, cover the whole period
during which the offer is made or the entire life of the financial product
concerned. There is also a suggestion that the inspection period should
last for at least a few years. In meeting these suggestions, Members
noted that under the existing arrangement, the public could access the
material contracts registered with the Registrar of Companies anytime
and might make copies of the documents at a reasonable cost. They
considered that our proposal in the Bill might limit public access to such
documents by introducing the 14-day limit to the inspection period,
thereby compromising information disclosure and investor protection.
In this connection, we would like to seek your views on whether the
inspection period should be lengthened, and if so, how long the period
should last for.

You may wish to note that should the proposed inspection
period be lengthened, the statutory safeguards to ensure that the public
can access the material contracts and, where necessary, make copies at a
reasonable cost provided for in the new section 342C(10) will apply
during the entire inspection period.

As a related issue, some Members of the Bills Committee have
expressed concerns on whether under the proposed arrangement, the
company concerned can impose a charge on a request for inspection of
the material contracts. It has also been suggested that consideration be
given to requiring companies to allow public inspection of the material
contracts free of charge. In this connection, we would like to seek your
views on whether the public should be allowed to inspect the material
contracts kept by the company concerned free of charge.

As the suggestions represent material departure from the
original proposal exposed to the public in March 2003 and may impact on
compliance cost and investor protection, we would like to hear your
views before we revert to the Bills Committee on whether clauses 7 and



19 requires modifications. Since the Bills Committee is working against
a very tight timetable, we should be grateful if you would let us have your
response by 11 November 2003.

The Bills Committee is in the process of examining the Bill, and
there may be other new issues arising from the deliberation of the Bills
Committee. Depending on the discussion of the Bills Committee, we
may have to seek your views in the next few weeks on other major issues
which would likely have significant impact on the market users and
investors.

Thank you for your attention.

Yours sincerely,

(Mrs Dorothy Ma)
for Secretary for Financial Services and
the Treasury

Encl.

c.c. SFC (Attn.: Mr Ashley Alder)
Clerk to Bills Committee (Attn.: Ms Anita Sit)
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Itep)stration vl prospecius

Section 38D i3 amended—
(@) by repealing subsection (3)(b)ti) and {ii);
(b) by adding—
*(3A) Tn the case of a prospestus mentioned it subsection (3){—
{@) a ocopy of any contract required by pacagrapt 37 of the “Chird
Schedule.to be stated in the prospecius]
(b) in the case of & contract not reduced mto writing, a mciorandun
giving full pasticnlars tieceol; of
{c) in the caze of a J)rospnclus exempted under scclion J3A Ttam
compliance with the requireinents of section 38(E), a copy nf uny
contract specified for the purposes of this pasagraph in any of the
conditiond 1o which the-exemplion is subject,

shall be available for jnspecton by the pu lic, during nornmi business hours, -

for not less than 14 days [rom the date af gublicnlion of Lhe prospeclus, al the
company's tegisiered oflice in Hong Kong.";
(¢) in subgection (4)—

(i) by repepimg “subsection 3355)(i) to the copy of a conlracl required Lheichy Lo
be endorsed on or atlached to a copy of the prospectus” and subsiiluling
“enbgection (3A) lo the copy of a contract requized thereby to be availuble for
inspection”;

(it) by repealing everythiog aflec “prescribed inanner” and subsitfuling “untler
subsection (10) {o be a correct tranaiation.”;

(d) by adding— . :
“(10} A \ransiation menlioned in subseclion (4) shall be—

() cerlified by ihe petson making the transhation as a correst

translation; and

(5} deemed to be cerlifiex! in the prescribed mannce il the peisnn

makicg the translation has been cerlifiedl, by tho uppropiale

craon mentioned in subgparagraph {i) or (i), 13 o porsoy Lelicved
by thai appropriate peeson lo e competen lo trnnslate il into lhe
English or Chinese Janguage, 23 the case may be, at is {0 say—

(i) if the translation ve made owiside Hong Kong— .
(A) a nolary public jo the placc whete {he franshilion is
made;
(M) such olher peison as may pe specificd by e
Commission, of
(C) such other persou belonging lo n cluss of persaut
specified by the Commission, by notice published in Lhe
azette, for the purposes of this paragrigh;
{ii) il the transtation be made in Aoug Rong—
A} a notary public in Hovg Kong;
By a2 solicitor of te High Coust of Hong Kong:
~ {C) much other pessou as may Le speeilicd by the
Cowmission; or
@) such olber pesson belonging 1o & cluss of pursulis
specified by e Ommnisuion.?:y notice published in the
- Gazelle, for the purpoats of 1his parageapli.
{11) Subject to subsection (12}, wliere 8 _company is gequired lo mauke »
ducamend available for inspection by the public in complinnos with suhseclion
(3A), it shall, during the périod specilicd in subsection (AA), provide w capy uf
all or any part of the document—
4] on the teguest of any person jnspeeting the docwwcnk; wl
b} on paymen! of the reasonable expenges of the company i
providing the copy.

(12} A coinpany is nol 1 ived 1o comply wilh subsectiou {11} i the citze
of 2ny document available for inspeciion by the public— .
(a) onthelnternelona readily accessible web psye ina formnt which
enables the document to be readily printedd; i
g;) during (le period specilied in subsection (34). ]
(13) A nolice publisled uder subsection (JOHEXIC) o1 GiyD) §s ot
subsidiary legislation.
(14) 1f any cormpany fails to coynply witl subsection (1), the company and
every ofTicer of the company wito is i defauil shall br liable 1o a fine.”.

fridnisx
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Section 342C is novended— . . . L
{a) in subsection SI} by addiog “or purchase” afles “subscription’”; ]
(6) in subseclion (2 ln}, by adding "o, where lbe prospectusis oris lo be asutharized lor
_ issue by a recogaized cxchange campany puisvant to & teansfer ovdder winde under
section 25 of e Securities 2od Futures Ordinance (Cap. 571), sinte Hull peillicr the
Commission nor the recognized cxchange campany nor the Registrur lnkes iy
regponeibility #s to the contenis of the prospectus” alter “prospectus™,
(? by repealing subsection (IXB)(} andd (L) :
() by adding— o .
“{34) In the case of 3 prospectus meationed in selisection 3)(1.?— .
. (a) n copy of any conteacl required by paragraph [7 of the Third
Sclietule 1o be siated in the prospecius »

{8} in the case of a contrast nol seduced info writing, 4 memorandwn
giving ful) pacliculars thercof, or .

(¢} nthe case of a g\msp«:nlus exempled under sectiun 342A froin
complianoe with the requirenments of seetion W24), acopy of uny
conirrct specified For tbe.puiposes of this psragiaph in any of the
canditiors lo which lbe e:.eruE!_inn is subject, .

shalt be available for igspeciion by lhe public, during noimal business hours,
for pot Jess than 14 days from the date of gubi'acalion of the piospecivg, Wl—

(4) subject to parsgraph (&), the company’s principal place of
bLugioess in Hong Kong; - )

{e) if the company dues not have & pruncipnl place of business in
Hong Kong, such place or places in Hony [Kong as is br are
specified by the Commigsion iv the particuluc case.”;

(¢} in subsection (4)—

(] by repealing “subsection {3)[)i) to the capy of a conptiact required thereby Lo
bhe eadar n—o1 attzchied to a copy of lhe prospecius” and substiluling
“subacction (3A) 1o Lhe copy of & tonlrasi required tiereby 1o be available fua
inspection’”,

(i) by repealing sverything afler “prescribed manner” and substiluting “andec
subsection {9) lo be 2 correct trangdation ™;

(f} byaddiog— .
(%) A trzaslation menlioned ip subieclion (4{ shall be—
{o) ocertifted by the person makivg the leonshation ng & counwt
{rovstation; and
{8) deemad to be cxclified in the pressribed manver i the persou
making the lravsiation has been cerlified, Ly the appropriste
l;rmn meatinned in subparagraph () ar (H), w8 & peiton
lieved by that appropriate petson lo he compelenl Lo lranslaie
il into the Bnglish os
is L0 3ay— .
(i) if thie transiation be made outside Hony Kong—
{A) o polary public jn the place wlhere the Lranslation is
made;
(B) such olher person as may te specifiel by the
Commission; ar
{C) such otber perzou be]ongini to a cass of persons
specified by the Commission, by nuolice published 11y the
Gazmlte, for the purposes of this parapraph,
(il) if the iranslation be made in Hong Kong—
(2 a nolary public in Hong Kong:

iwese langunge, as lbe case mwy bz, that

(B} a solicitor of the High Couit of Hong Kong;
{C) such otler penion as inay be spesified by Ue

Commission; or

(D) such other petson belonging (o 2 class of persuns
specified by the Conunission, by volice publalied in the
Gazette, [or tlie purposes of this paraginpl.

(10} SubjecA to subseciion (I!L, where & company i mqul':tal to muke n
document availoble for inspection by lbe public in complisnce willi subsection
(3A), it shall, during Lhe peiiod specified in subseclion EA), providz a copy af
all or any pact of the documenl— :

(a) on [be requet of any peison inspecting the docuinent, nnd
() on payment of the rezsonable expenser of the company in
providing lhe copy.

(11} A compaay it not 1equired to comply with subsectinn (10} ik thie caae
of any documanl availablz For inspeclion by Lhe publie—

(a) uo the Intesoelon a readify rocessible web page in a format whiiy
enalles the document Lo e yeadily printed; and
g;) during the pesied specilied in gubseclion {JA}

(12) A noukee published undny subsection (PWHINC) or GID) is not
qubgidiary legistalion. )

(11} Il any cumpaity Mails 1o comply wilh subsection {10), the company apd
every officer of the company who s io default sliafl be hable fo a fue”



