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Pur pose of the Paper

At the Bills Committee meeting on 22 October 2002, a member
requested the Legal Service Division to advise on whether the proposed electoral
arrangements for Village Representative elections in the Bill are consistent with—

(@  the judgment of the Court of Final Appea delivered in Secretary for
Justice & Othersv. Chan Wah & Others [2000]3HKLRD64 (Annex 1);
and

(b)  theHeung Yee Kuk Ordinance (Cap. 1097).

Consistency with Secretary for Justice & Othersv. Chan Wah & Others

Brief facts of Secretary for Justice & Othersv. Chan Wah & Others

2. Two non-indigenous villagers challenged the validity of the 1999
electoral arrangements for the position of village representative at their respective
villages by judicial review proceedings. In respect of the challenge, the Court of
Final Appeal held, among other things, that—

(@  exclusion of non-indigenous villagers from voting or standing for
election at village representative elections was unreasonable and
contrary to the right to participate in public affairs (article 21(a) of the
Hong Kong Bill of Rights (Annex 2)); and

(b)  electoral arrangement under which non-indigenous women married to
indigenous men had the right to vote but non-indigenous men married to
indigenous women were excluded from voting, contravened section 35
of the Sex Discrimination Ordinance (Cap. 480) (Annex 3).



-2 .

The right of the non-indigenous villagers to vote and stand for election at Village
Representative elections

3. The Administration proposes in the Bill to address the Court's ruling
relating to the right of the non-indigenous villagers to vote and stand for election at
village representative elections by establishing, for an Existing Village (defined in the
Bill), the office of resident representative with effect from 1.7.2003. There will be
one Resident Representative for an Existing Village. The function of a Resident
Representative is to reflect views on the affairs of the Existing Village on behalf of the
residents of the Village. A Resident Representative will not deal with any affair
relating to the lawful traditional rights and interests of indigenous inhabitants. A
person is not eligible to be registered as an elector for an Existing Village unless,
among other things, he has been resident of the Village for the three years
immediately before applying to be registered. A person is eligible to be nominated
as acandidate at an election for an Existing Village only, among other things, if he has
been aresident of the Village for the six years immediately preceding the nomination.

4, The Bill also proposes to establish, for an Indigenous Village (defined in
the Bill), the office of indigenous inhabitant representative with effect from 1.7.2003.
Thereis aso to be established for a Composite Indigenous Village (defined in the Bill)
the office of indigenous inhabitant representative with effect from the same date.
Both Indigenous Village and Composite Indigenous Village consist of indigenous
inhabitants but a Composite Indigenous Village is composed of two or more
indigenous villages. There will be one to five Indigenous Inhabitant Representatives
for an Indigenous Village or a Composite Indigenous Village. A person is not
eligible to be registered as an elector for an Indigenous Village or a Composite
Indigenous Village unless, among other things, he is an indigenous inhabitant (defined
in the Bill) of the Village, or a spouse of an indigenous inhabitant of the Village. A
person could register as an elector for both an Indigenous Village (or a Composite
Indigenous Village) and an Existing Village, if he is both an indigenous inhabitant of
the Indigenous Village and aresident in the Existing Village. A person iseligibleto
be nominated as a candidate at an election for an Indigenous Village or a Composite
Indigenous Village only, among other things, if he is an indigenous inhabitant of the
Village.

Article 21 of the Hong Bill of Rights

5. The appeal was concerned with article 21(a) of the Hong Kong Bill of
Rights. The limb referring to the distinction in article 1(1) of the Hong Kong Bill of
Rights had not been seriously relied on in the appeal. That article refers to
distinction such as race, colour, sex, language, religion, political or other opinion,
national or social origin, property, birth or other status. What had been relied on was
the limb of unreasonable restrictions. The Court of Final Appea held that the
exclusion of non-indigenous villagers from voting or standing for election at village
representative elections was unreasonable and contrary to article 21(a).
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6. The wording of article 21(a) suggests that it can be satisfied either by
imposing no restriction or reasonable restrictions on the right to participate in public
life. The proposed electoral arrangements stated in paragraphs 3 and 4 have imposed
certain restrictions on the right to vote or stand for election at Village Representative
elections. These restrictions include the qualifications of certain people to vote and
stand for election at Indigenous Inhabitant Representative elections, the qualifications
of certain people to vote and stand for election at Resident Representative elections
and the inequality of suffrage. The question at issue is then whether these
restrictions are reasonable.  In Secretary for Justice & Othersv. Chan Wah & Others,
the Court observed at p.654 of the judgment that "[t]he question whether restrictions
are reasonable or unreasonable has to be considered objectively. One must have
regard to the nature of the public affairs the conduct of which is involved and the
nature of the restrictions on the right and the opportunity to participate and any reason
for such restrictions.”. In this respect, the Court in R v. Secretary for the Civil
Service & Anor, ex p AECS & Ors (1995)5HKPLR490 (Annex 4), when considering
article 21(c) (right of access to public service on genera terms of equality), said at
p.517 of the judgment that—

"It is for the Government to determine what restrictions are reasonably
necessary, and the court's powers of intervention are limited. That is
because, to adopt a phrase used by European human rights lawyers, the
Government has a 'margin of appreciation’ in the determination of what is
reasonable. Provided that the reasonableness of a restriction is within
the range of reasonable views which the Government can form, the courts
cannot substitute their own view for that of the Government.".

7. As mentioned in paragraph 5, the appeal in Secretary for Justice &
Others v. Chan Wah & Others did not rely on the distinction in article 1(1) referred to
in article 21(a). Would it make any difference if the restriction is attributable to one
of the distinctions in article 1(1)? In Association of Expatriate Civil Servants of
Hong Kong v. Chief Executive of the HKSAR [1998]2HK C138 (Annex 5), the Court
considered whether prohibition of public officers from being legally represented at
disciplinary hearing constituted unreasonable restriction on their right of access to
public service on general terms of equality protected by article 21(c). The Couirt,
when considering article 21(c), drew a distinction between a case in which article 1(1)
Is relied on or not. In that case, if the restrictions were attributable to one of the
distinctionsin article 1(1) in the context of article 21(c), it had to be shown that—

(@) sensible and fair-minded people would recognize a genuine need for the
preferential treatment,

(b)  the preferential treatment was both rational and rationally connected to
the need which justified it, and
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(c) the preferential treatment was proportionate to that need, and was no
more extensive than was necessary to achieve the objective which made
the preferential treatment necessary.

In that case it was not contended that the restriction on legal representation was
attributable to any of the distinctions mentioned in article 1(1). Despite that, the
Court went on to say at p.153 of the judgment that it had aso considered the
restriction on legal representation against the three factors and concluded that those
factors had been satisfied.

8. Apart from article 21(a), article 21(b) of the Hong Kong Bill of Rightsis
aso relevant the electoral arrangements proposal in the Bill. Article 21(b)
guarantees, without unreasonable restrictions, the right to equa suffrage. The
proposed electoral arrangements allow an indigenous villager who is also aresident to
have two votes to cast at an Indigenous Inhabitant Representative and a Resident
Representative election respectively. Do the electoral arrangements contravene the
right to equal suffrage? In Lee Miu Ling v. The Attorney General [1995|HKCA517 :
(Annex 6), the plaintiffs made complaints against the constitutionality of the
provisions of the Legislative Council (Electoral Provisions) Ordinance (Cap. 381)
(now repealed) relating to the electoral arrangements for the functional constituencies.
One of the complaints was that some people could vote in ageographical constituency
and aso in afunctional constituency at the same time, while other people could only
vote in a geographical constituency. In dismissing the complaint, the Court had not
relied on the general test in The Queen v. Man Wai-keung (No. 2) [1992]2HK CL R207
(to be discussed later on in this paragraph) because it was of the view that the
"inequality of suffrage” was consistent with article VI1(3) of the Letters Patent and
hence not unconstitutional. However, the Court's application of the general test in
The Queen v. Man Wai-keung (No. 2) in dismissing another complaint about the
disparity in the weight of each voter in different constituencies which varied in size is
highly relevant to our discussion. While acknowledging that there was a departure

from identical treatment, the Court agreed with The Queen v. Man Wai-keung (No. 2)
that—

"Clearly, there is no requirement of literal equality in the sense of
unrelentingly identical treatment always. For such rigidity would
subvert rather than promote true even-handedness. So that, in certain
circumstances, a departure from literal equality would be a legitimate
course and, indeed, the only legitimate course. But the starting point is
identical treatment. And any departure therefrom must be justified. To
justify such a departure it must be shown : one, that sensible and fair-
minded people would recognize a genuine need for some difference of
treatment; two, that the difference embodied in the particular departure
selected to meet that need is itself rational; and three, that such departure
IS proportionate to such need.”.
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In this respect, the test in The Queen v. Man Wai-keung (No. 2) is materially the same
as the three factors mentioned in Association of Expatriate Civil Servants of Hong

Kong v. Chief Executive of the HKSAR.

Advice

9. The question whether the restrictions in the electoral arrangements
proposed in the Bill are consistent with article 21(a) appears to be a question of
reasonableness to be considered objectively having regard to al the circumstances of
the case : Secretary for Justice & Others v. Chan Wah & Others. In deciding this
guestion Members may have regard to whether the proposed electoral arrangements
have best achieved a balance in the protection of the interests of the indigenous
villagers and the non-indigenous villagers of the New Territories. In this connection,
the Government has a "margin of appreciation” in the determination of what is
reasonable : R v. Secretary for the Civil Service & Anor, ex p AECS & Ors.
Assuming that the restriction is attributable to one of the distinctions mentioned in
article 1(1), Members may further consider whether it has been established that—

(@  sensible and fair-minded people would recognize a genuine need for the
restriction,

(b)  the restriction is both rational and rationally connected to the need
which justified it, and

(c)  the restriction is proportionate to that need, and is no more extensive
than is necessary to achieve the objective which makes the restriction

necessary : Association of Expatriate Civil Servants of Hong Kong V.
Chief Executive of the HKSAR.

Sex Discrimination Ordinance

10. To address the Court's ruling on the inconsistency of some of the
existing electoral arrangements with section 35 of the Sex Discrimination Ordinance
(see paragraph 2(b)), the Bill proposes that a person is eligible to be registered as an
elector for an Indigenous Village or a Composite Indigenous Village, if he is, anong
other things, an indigenous inhabitant of the Village or a spouse of an indigenous
inhabitant of the Village. The Lega Service Divison has written to the
Administration to confirm whether it had consulted the Equal Opportunities
Commission about the compatibility of the proposals in the Bill with the Sex
Discrimination Ordinance. In response, the Administration consulted the Equal
Opportunities Commission which has advised that, as far as it can anticipate matters,
the provisions of the Bill are consistent with the Sex Discrimination Ordinance
(Annex 7). We have nothing further to add in this respect.
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Consistency with the Heung Yee Kuk Ordinance

Obj ects of the Heung Yee Kuk Ordinance

11. The object of the Heung Yee Kuk Ordinance ("the Ordinance") is to
establish Heung Yee Kee.  Section 9 of the Ordinance states the objects of the Heung
Yee Kuk shall be—

(@ to promote and develop mutual co-operation and understanding among
the people of the New Territories,

(b) to promote and develop co-operation and understanding between the
Government and the people of the New Territories,

(c) to advise the Government on social and economic developments in the
interests of the welfare and prosperity of the people of the New
Territories,

(d)  to encourage the observance of all such customs and traditional usages
of the people of the New Territories as are conductive to their welfare
and to the preservation of public morality; and

(e)  toexercise such functions as they may be invited to from time to time by
the Chief Executive.

12. Section 9(a)-(d) refers to "the people of the New Territories'. Neither
the Hansard relating to the passage of the Heung Yee Kuk Bill, 1959 (Annex 8) nor
the Ordinance shed any light on the meaning of the term. In Secretary for Justice &
Othersv. Chan Wah & Others, counsel for the indigenous villagers contended that as a
matter of reality, Heung Yee Kuk represented predominantly the interests of the
indigenous inhabitants of the New Territories and the village representatives had
represented predominantly the interests of the indigenous villagers. In reply, the
Court was of the view (at p.653 of the judgment) that even though there must have
been a point in time when al villagers were indigenous. By definition, this was the
case in 1898. But with the rapid change coming to the New Territories in the last
few decades of the 20™ century, economic and social forces had resulted in mobility.
The Court then referred to the two villages in question and concluded that the non-
indigenous villagers made up a substantial portion of their population. Asto Heung
Yee Kuk, the Court was of the view (at p. 653-4 of the judgment) that—

"its statutory functions are not limited to representing the interests of
indigenous inhabitants. Whatever may have been the position in the past,
the present composition of its Full Council is that there is now a
significant portion (about 25%) who are non-indigenous inhabitants (see
Cheung J's judgment at Tse Kwan Sang v. Pat Heung Rural Committee &
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Another [1999]3HKLRD267 at p.281, [1999]3HKCA457 at p.472). The
amendment to the Kuk Ordinance in 1988 was evidently to facilitate the
participation of non-indigenous inhabitants. Leaving aside the position
as amatter of fact, and turning to the proper construction of the phrase, "a
person ... to represent a village", should it be construed to mean to
represent only the indigenous villagers? Even assuming that in 1959
when the Kuk Ordinance was enacted, the population in the villages
consisted only of indigenous villagers, there is no justification for
suggesting that the meaning of the statute was intended to be frozen at the
time of its enactment. The Kuk Ordinance providing for the Kuk's
incorporation and its functions looks to the future. As is usua with
statutes, the Court should construe it in accordance with the need to treat
it as continuing to operate as current law. See Halsbury's Law of
England (4th ed., Reissue) Vol. 44(1), paras.1218 and 1473. So
construing it, the phrase 'to represent a village' carries its ordinary
meaning of representing the whole village. It cannot be read to mean
only a part of the village. Accordingly, both indigenous villagers and
non-indigenous villagers which make up its population would be
represented.”.

Advice

13.

It is clear from the analysis in Secretary for Justice & Others v. Chan
Wah & Others that the object of the establishment of Heung Yee Kuk is to represent
the interests of indigenous inhabitants and non-indigenous inhabitants of the New
Territories.  On this premise, the proposed electoral arrangements for non-indigenous
inhabitants to vote and stand for election at Existing Village Representative elections

are not inconsistent with the statutory functions of Heung Yee Kuk.

Prepared by

Lega Service Division
Legidative Council Secretariat
18 November 2002

Advice/02-03
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possess a philosopher’s stone which can turn a debit into an asset. The
figure which Mr Fong Hup took from the development cost account
represented the cost of the development; the figure which he entered
in the balance shect represented the value of the development. In the
process he must be taken mentally to have set them off against each
other, and because they cancelled each other out there was no net
balance to bring into the profit and loss account.

The taxpayer’s accounts contain a note explaining the treatment
of interest. This is required by the Companies' Ordinance (Cap.32).
Shareholders are entitled to be told whether interest has been capitalised
and if so how much. They are entitled to know how much of the value
of the assets shown in the balance sheet is attributable to capitalised
interest, since this is a very weak indication of value. It is dependent
on the directors’ belicf that the market value of the asset has appreciated
since its purchase by an amount at least equal to the amount of interest
which the company has incurred, and this may be optimistic. In the
present case the note correctly shows the amount of interest payable
as a debit and a like sum of capitalised interest as a credit. One figure
represents the cost of interest taken from the development cost account.
The other figure represents the matching amount of value taken to the
balance sheet.

Conclusion

In my judgment the taxpayer’s accounts in each of the first three
years of trading were properly prepared in accordance with ordinary
accounting principles and in conformity with the Ordinance and showed
a true and fair view of the taxpayer’s losses. In the computation of these
losses interest was properly deducted by being debited and then set off
against the corresponding increase in the value of property under
development. The taxpayer now claims to bring forward losses which,
because it capitalised the interest, it did not sustain. These fictitious losses
arise from double counting. The process involves charging the interest
to the development cost account in order to prevent the increased value
of property under development creating a trading profit for the year
to be carried into the profit and loss account, and at the same time
charging it to the profit and loss account in order to increase the loss
for the year.

I would allow both appeals and restore the orders of the Board of
Review. It was accepted by both sides that costs here and in the Courts
below should follow the event. Accordingly I would award the
Commissioner his costs here and below.

Bokhary PJ
The Court unanimously allows both appeals, restores the orders of
the Board of Review, and awards the Commissioner his costs here

and in the Courts below. :

1
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Secretary for Justice & Others Appellants
and
Chan Wah & Others Respondents

(Court of Final Appeal)
(Final Appeal Nos 11 and 13 of 2000 (Civil))

Li CJ, Bokhary and Ribeiro PJJ and Silke and Lord Millett NPJj
20-23 November and 22 December 2000

Elections — village representative clections — exclusion of non-indigenous
villagers from voting or standing for election — exclusion contrary to right to

participate in public affairs — Hong Kong Bill of Rights Ordinance (Cap.383)
art.21(a)

Human rights — right to participate in public affairs — taking part in conduct of
public affairs — public affairs covered all aspects of public administration —
reasonable restrictions on right — to be considered objectively — reasonableness
varied frons era to era

Human rights — sexual discrimination — intention not tecessary — test was
whether less favourable treatment on grounds of sex — Sex Discrimination
Ordinance (Cap.480) s.35

Hun.mn rights — Bill of Rights — to engage Bill of Rights, Government or
public authority or person acting on behalf of either must be involved

Administrative law — judicial review — where genuine dispute between parties,
courts could grant declarations of right

[Hong Kong Bill of Rights Ordinance (Cap.383) art.21(a);
International Covenant on Civil and Political Rights art.25(a); Sex
Discrimination Ordinance (Cap.480) 5.35; Heung Yee Kuk Ordinance
(Cap.1097) 5.3(3)(a)]
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An indigenous villager was a person who was in 1898 a resident of
an established village in Hong Kong or who was descended through

the male line from that person. R1 and R2 were non-indigenous

villagers. They challenged the validity of the 199? elector§l

arrangements for the position of village representative at their
respective villages. Under the respective electoral arrangements, R1

was excluded from voting and R2 was excluded from standing as a
candidate on the ground that they were not indigenous villagers.

Section 3(3)(a) of the Heung Yee Kuk Ordinance (Cap.1097) (the
Kuk Ordinance) defined village representative as “a person elected
... to represent a village who is approved by the Secretary for Home
Affairs” (the Secretary). Historically, the two villages had been entirely
or predominantly indigenous but with rapid change in the last f:ew
decades, non-indigenous villagers now made up a substantial portion
of their population. The Court of Appeal ruled in favour of R1 and
R2 (see [2000] 1 HKLRD 411). The main issue before t}}e Cm_xrt of
Final Appeal was whether the electoral arrangements were inconsistent
with art.21 of the Kong Bill of Rights Ordinance (Cap.383).. Article
21 provided “Every permanent resident shall have the right and
opportunity ... without unreasonable restrictions: (a) to take part
in the conduct of public affairs, directly or through freely ch.osen
representatives.” The Court specifically considered whether a v1llag_e
representative upon election was engaged in the conduct o.f public
affairs; and if so, were there unreasonable restrictions on the right and
opportunity to take part, by standing as a candidate or voting, in the
election of a village representative. Other issues which arose were
whether: (a) the electoral arrangements in R1’s village under.wh.lch
non-indigenous women married to indigenous men had the right to
vote but non-indigenous men married to indigenous women were
excluded from voting, contravened s.35 of the Sex Discrimination
Ordinance (Cap.480); (b) art.40 of the Basic Law protected. the‘ right
of indigenous villagers to vote and stand as a candidate in village
representative elections, to the exclusion of others; and (c) the present
judicial review was premature, in that the Secretary had not mad,e
a decision to approve the village representative, in either R1 or R2’s
case.

Held, dismissing the appeal and declaring that the Secretary was bound

not to approve any village representative elected under the 1999

electoral arrangements (in substitution for the reliefs granted below),

that:

Whether electoral arrangements inconsistent with art.21(a) )

(1) In order to engage the Hong Kong Bill of Righ.ts Ordinance
(Cap.383) at all, the Government or a public authority or a person
acting on behalf of either of them must be involved since the
Ordinance only bound them. This could be said to be the key to
the Bill of Rights. Here, the Government was involved. Under
5.3(3)(a) of the Kuk Ordinance, approval by the Secrctary was

e

R A
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essential before a person could become a village representative.
Hence, in discharging his duty, the Secretary had to consider
whether the electoral arrangements for the person elected were
consistent with the Bill and would be bound not to approve where
those arrangements were inconsistent with it. (See p.651C-l.)

(2) Atthe village level, apart from certifying indigenous status, so as to
facilitate claims in relation to traditional rights and interests of
indigenous villagers, the village representative functions were to
represent the village as a whole in liaising with the authorities on
matters affecting the village and the welfare of the villagers. With
the shift in the population in the villages, representing the village
as a whole meant, as a matter of fact, representing both indigenous
and non-indigenous villagers. Further, under 5.3(3)(a) of the Kuk
Ordinance, the phrase “to represent a village” carried with it the
ordinary meaning of representing the whole village (comprising both
the indigenous and non-indigenous villagers). (Sce pp.6521-654A.)

(3) A village ropresentative was engaged in the conduct of public
affairs. First, “public affairs” in art.21(a) covered all aspects of
public administration including at the village level and the village
representative’s functions at the village level were matters of public
administration. Secondly, the village representative had a role to
play beyond the village level. This role played directly or indirectly
through chairmen and vice-chairmen of Rural Committees elected
by village representatives from among themselves, extended to
various bodies in the public arena; the Rural Committee in which
the village was situated, the relevant District Council, the Heung
Yee Kuk, a statutory advisory body on New Territories affairs and
ultimately the Heung Yee Kuk as a functional constituency in the
Legislative Council. (See p.654B-E.)

(4) The question whether restrictions were reasonable or unreasonable

© had to be considered objectively. One must have regard to the
nature of the public affairs the conduct of which was involved and
the nature of the restrictions on the right and the opportunity to
participate and any reason for such restrictions. What might be
considered reasonable or unreasonable in one era might be different
from those in quite a different era. Bearing in mind that the village
representative by statute was to and in fact did represent the
village as a whole and further had a role to play beyond the village
level, the restriction on the ground of not being indigenous was
not reasonable. Accordingly, the electoral arrangements were
inconsistent with art.21(a). (See pp.654F~655E.)

Other issues

(5) There was discrimination if there was less favourable treatment on
the ground of sex. The intention or motive to discriminate was not
a necessary condition of liability; it was perfectly possible to
envisage cases where the defendant had no such motive, and yet
did in fact discriminate. Here, there was unlawful discrimination
in R1’s village. But for his sex, the non-indigenous man (married
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to an indigenous villager) would have received the same treatment,
that was the right to vote, as the non-indigenous woman (married
to an indigenous villager) (R v Binningham City Council, ex p Equal
Opportunities Commission [1989] 1 AC 1155, James v Eastleigh
Borough Council [1990] 2 AC 751 applied). (See pp.655F-657B.)
(6) Article 40 protected the lawful traditional rights and interests of
indigenous inhabitants. The right to vote and stand as candidates
in village representative elections to the exclusion of others (the
political rights) were not directly covered by art.40. Nor could

they be derived from the rights and interests expressly protected

by art.40. Assuming (but without deciding) that it was possible
and legitimate to deduce derivative rights from rights and interests
provided for in the Basic Law, the political rights contended for
could only be derived if they were necessarily implicit within the
rights and interests expressly protected by art.40. This required
the Court to conclude that the express rights and interests could
not be adequately protected without the political rights. With the
constitutional protection in art.40, there was no justification for
doing so. (See pp.657C~658F.)

(7) Where, as was the case here, there was a genuine dispute between
the parties, the courts could grant declarations of right on a judicial
review challenge. (See p.658G-].)

(8) It was unsatisfactory for any court to grant a declaration on a
constitutional question without the benefit of full argument. (See
p-659H-1.)

Mr Daniel Fung SC and Mr Johnny Mok, instructed by the
Department of Justice, for the first and second appellants.

Mr Clive Grossman SC and Mr James Collins, instructed by Clarke
& Kong and assigned by the Department of Legal Aid, for Cheung
Kam Chuen.

Mr Philip Dykes SC and Mr Stephen Yam, instructed by Yuen &
Partners and assigned by the Department of Legal Aid, for Chan
Wah and Tse Kwan Sang.

Mr Michael Lunn SC as amicus curiae, for the Equal Opportunities
Commission.

Third respondent, absent.

Fourth respondent, absent.

Legislation mentioned in the judgment

Basic Law of the Special Administrative Region arts.26, 39, 40, 68(2),
122

District Councils Ordinance (Cap.547) ss.9, 61

Govermnment Rent (Assessment and Collection) Ordinance (Cap.515)

Heung Yee Kuk Ordinance (Cap.1097) Preamble, ss5.2(2), 3, 3(3)(a),
3)(d)(i). 4. 9 . )

Hong Kong Bill of Rights Ordinance (Cap.383) s.7(1), Pt.II arts.1(1),
21, 21(a)

Secretary for Justice & Others v Chan Wah & Others

CFA uc 645 ¢ °

International Covenant on Civil and Political Rights art.25

Legislative Council Ordinance (Cap.542) s.20A

Rating Ordinance (Cap.116) 5.36

Sex Discrimination Ordinance (Cap.480) ss.5, 5(1)(a), 6(1), 7(1)(a),
35, 35(2), (3), (3)(c), (5)(a), Pes.III, IV

Cases cited in the judgment

Chan Wah v Hang Hau Rural Committee & Others [1999] 2 HKLRD
286, [1999] 2 HKC 160

Chan Wah & Another v Hang Hau Rural Committee & Others [2000]
1 HKLRD 411

James v Eastleigh Borough Council [1990] 2 AC 751, [1990] 3 WLR
55, [1990] 2 All ER 607, [1990] IRLR 288

R v Birmingham City Council, ex p Equal Opportunitics Commission
[1989] 1 AC 1155, [1989] 2 WLR 520, [1989] 1 All ER 769, [1989]
IRLR 173

Tse Kwan Sang v Pat Heung Rural Committce & Another [1999] 3
HKLRD 267, [1999] 3 HKC 457

Other materials mentioned in the judgment

Convention of Peking (1898)

Halsbury’s Laws of England (4th ed., Reissue) Vol.44(1), paras.1218,
1473

Sino-British Joint Declaration Annex III

Lig

Notwithstanding increasing urbanisation and the reduction in the
number of villages as a result, there are still over 600 villages in the New
Territories. Mr Chan Wah (Mr Chan), now in his late 60s, and Mr Tse
Kwan Sang (Mr Tse), now in his late 40s, were both born and brought
up and have lived all their lives in their respective villages. In the case
of Mr Chan, Po Toi O Village in the Hang Hau area in Sai Kung
District. In the case of Mr Tse, Shek Wu Tong Village in the Pat Heung
area in Yuen Long District. Indeed, their parents had lived in their
respective villages for sometime. Both are married with children.

Indigenous villager

By the Government Rent (Assessment and Collection) Ordinance
(Cap.515), certain properties held by indigenous villagers are exempted
from liability to pay Government rent. The Ordinance implements
art.122 of the Basic Law which has its origin in Annex III to the Joint
Declaration. The Ordinance defines “indigenous villager” to mean “a
person who was in 1898 a resident of an established village in Hong
Kong or who is descended through the male line from that person”.
“Established village” is defined to mean a village that was in existence
fn 18?8 and which the Director of Lands has satisfied himself was then
in existence.

‘——;“;“k
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The villages concerned, Po Toi O Village and Shek Wu Tong
Village, are established villages. (The latter is a branched off village
from another village which existed in 1898 but nothing turns on
this.) For the purposes of these proceedings, the term “indigenous
villager” has been used in the same sense as in the Ordinance and the
term “indigenous inhabitant™ has been used in a similar sense. This
is common ground although Mr Dykes SC for Mr Chan and Mr Tse
has entered a caveat (as to the meaning of indigenous inhabitant in
art.40 of the Basic Law) which is not material for present purposes.

Barring cases of exceptional longevity, persons who in 1898 were
residents of villages in the New Territories are now dead. One is
concerned with their descendants through the male line, that is by
patrilineal descent. 1898 was a year of significance. That was the year
in which the Convention of Peking between Great Britain and China
was signed providing for the 99-years lease of the New Territories.
In the late 19th century, and indeed a good part of the 20th, the New
Territories was of course rural with inhabitants residing in villages.

It is evident that to be an indigenous villager, the person, who can
establish patrilineal descent from an ancestor who was a resident of
a village in 1898, need not be resident in the village. Indeed, there is
no requirement for the person to have ever resided in the village at
all. With economic and social forces resulting in mobility, a number
of indigenous villagers have left the villages and a number of non-~
indigenous villagers are now part of the villages. Take the village of
Po Toi O where Mr Chan has lived all his life. The evidence shows
that of some 800 to 900 indigenous villagers, only some 300 to 400
still live there. And about 290 non-indigenous villagers were excluded
from voting under the 1999 electoral arrangements for the position
of village representative. In the case of Shek Wu Tong Village where
Mr Tse has lived all his life, the evidence shows that 470 out of nearly
600 villagers are non-indigenous villagers.

Having resided in their respective villages all their lives, Mr Chan
and Mr Tse can plainly be properly described as villagers of their village.
But since they cannot establish patrilineal descent from ancestors who
in 1898 were residents of villages in the New Territories, they are not
and could not be indigenons villagers. In these proceedings, they have
been called “non-indigenous villagers”.

In the respective electoral arrangements made in 1999 for the
position of village representative of the villages concerned, Mr Chan
was excluded as a voter and Mr Tse was excluded from standing as
a candidate. In Mr Chan’s case, no clection was held. In Mr Tse's case,
an election was held and a village representative was elected.

Judicial review challenge

By judicial review proceedings, Mr Chan and Mr Tse have challenged
the validity of these clectoral arrangements. The grounds relied on are
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that those arrangements are inconsistent with the Basic Law, the Hong
Kong Bill of Rights Ordinance (Cap.383) (the Bill of Rights Ordinance)
and the Sex Discrimination Ordinance (Cap.480). They succeeded in the
Court of First Instance. See Chan Wah v Hang Hau Rural Committee &
Others [1999] 2 HKLRD 286 (Findlay J). Also at [1999] 2 HKC 160. Tse
Kivan Sang v Pat Heung Rural Conmittee & Another [1999] 3 HKLRD 267
(Cheung J). Also at [1999] 3 HKC 457. They also succeeded in the Court
of Appeal where the appeals were consolidated. See Chan Wah & Another
v Hang Hau Rural Committee & Others [2000] 1 HKLRD 411 (Chan CJHC
as he then was, Nazareth V-P and Mayo JA as he then was).

The appeal

The appellants to this appeal are: Mr Cheung Kam Chuen (Mr Cheung)
and the Government with the Sai Kung District Office and the Secretary
for Justice as parties. The Court of Appeal granted them leave to appeal.
Mr Cheung is an indigenous villager of Po Toi O Village. Mr Chan
and Mr Tse are respondents, as are the Rural Committecs of the areas
in which the villages are situated. Both Rural Committees were absent
from the hearing. The Equal Opportunitics Commission has helpfully
provided the Court with the assistance of Counsel as amicus curiae.

The detailed facts are set out in the judgments in the Court of First
Instance and the Court of Appeal. For the purposes of this appeal, it
is unnecessary to refer to them.

The village representative

Since the validity of electoral arrangements for the position of village
representative is in issue, it is important to understand the nature of
this position.

The position of “village representative” is defined by statute to mean
“a person elected or otherwise chosen to represent a village who is
approved by the Secretary for Home Affairs (the Secretary). See 5.3(3)(a)
of the Heung Yee Kuk Ordinance (Cap.1097) (the Kuk Ordinance).

One is here concerned with “a person elected” as opposed to “a
person ... otherwise chosen” whatever be the proper construction
of that phrase. Three points should be made. First, to be a village
representative the person concerned must be elected and approved
by the Secretary. The approval is an integral part of the process to
constitute the person a village representative. The Secretary can
withdraw approval. His decision refusing approval or withdrawing
it is subject to appeal to the Chief Executive in Council whose decision
shall be final. See 5.3(d)(i). Secondly, the function of the village
representative is in the words of the provmon to represent the village.
The proper construction of this phrase is in issue and this will be dealt
with later. Thirdly, the statute does not define the franchise for the
election or the persons eligible to stand as candidates.
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The village

In a document agreed by all Counsel, the functions of a village
representative werc set out as follows:

(1) Assisting in certifying the indigenous status of villagers for
the purpose of their applying to build houses under the small
house policy.

(2) Arranging for those villagers with the indigenous status to obtain
exemption from rates and discounts on Government rent.

(3) Witnessing and arranging for hillside burials.

(4) Witnessing villagers’ applications for succession to estates under
the New Territories Ordinance.

(5) Certifying the indigenous status of the descendants of people
who come to Hong Kong from other countries and assisting
them in applying for Hong Kong identity cards.

(6) Liaising between various Government bodies (the District
Office and Lands Office in particular) and villagers [on] various
matters, including:

(a) Applications for building houses under the small house
policy;

(b) Village removal, development clearance and resumption
of lands;

(c) Passing on concerns and complaints made by the villagers
to Government bodies; and

(d) Making Government policies and Government notices
known to the villagers.

Some of these functions of the village representative are relevant only
to indigenous villagers. See the functions in paras.1, 2, 3, and 6(a). They
relate to the traditional rights and interests of indigenous villagers. By
witnessing documents and certifying indigenous status, the village
representative facilitates their claims to those rights and interests. It
will be convenient to refer to such functions as “the certification and
facilitation functions”. The function to certify indigenous status of
descendants who come from outside Hong Kong for the purpose of
applying for Hong Kong identity cards also relates only to indigenous
villagers (see para.5). The entitlement to identity cards is of course
governed by law and does not relate to the traditional rights and interests
of indigenous villagers. However, the function of witnessing applications
for succession to estates relates to villagers, both indigenous and non-
indigenous (see para.4). .

As to the village representative’s functions to liaise between
Government and villagers, they plainly relate not merely to indigenous
villagers, but to the village as a whole (see para.6 and sub-paras.(b),
(c) and (d)). Take as an example a village faced with the problem of
flooding after heavy rain due to inadequate drainage. In liaising with
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Government bodies about this problem, the village representative
would plainly be acting for the village as a whole and not only the
indigenous villagers in it.

Beyond the village

The village representative has a role beyond the village. First at the Rural
Committee level. Village representatives are automatically members of
the Rural Commiittee of the area in which the village is situated and they
elect the Chairman and Vice-Chairman of the Rural Committee from
among themselves. (There are altogether 27 Rural Committees.)

Secondly, at the District Councils level. The Chairmen of Rural
Committees elected by the village representatives are ex-officio
members of the relevant District Councils. The District Councils have
an advisory function in relation to various matters affecting the District
as well as an executive function to undertake improvements and
activities in the District where funds are made available for the purpose.
See 5.9 and 5.61 of the District Councils Ordinance (Cap.547).

Thirdly, the village representative has a role in the Heung Yee Kuk
(the Kuk) having regard to the Kuk’s composition. The Kuk was a
society founded in 1926. In 1959 it became a statutory body on the
enactment of the Kuk Ordinance. Its Preamble acknowledged the
Kuk’s past contribution as an advisory body to the Government on
New Territories affairs and a forum where leaders of opinion in the
New Territories have been able to exchange views and stated that it
was considered desirable that the Kuk should become a statutory
advisory body with a constitution so framed as to ensure that it would
as far as possible be truly representative of informed and responsible
opinion in the New Territories.

The Kuk consists of the Chairman and two Vice-Chairmen who
shall be members of the Executive Committee and shall be elected
by the Full Council. See 5.2(2).

The Executive Committee consists of: (a) ex-officio members,
namely: (i) the Chairmen of Rural Committees (who as mentioned
above are elected by the village representatives); and (i) New Territories
Justices of the Peace; and (b) ordinary members (not more than 15) who
shall be Councillors of and elected by the Full Council. See s.4.

The Full Council consists of the following three categories of
Councillors. See s5.3. The role of the village representative is evident
from their composition:

(1) Ex-officio Councillors. They consist of the Chairmen and Vice-
Chairmen of Rural Committees (who as mentioned above are
elected by village representatives) and New Territories Justices
of the Peace.

(2) Special Councillors (a maximum of 21). They are elected from
among village representatives (or such other persons as may be
approved by the Secretary) by the Ex-officio Councillors. Each
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of the three districts of Tai Po, Yuen Long and Southern District
(which comprise the New Territories) shall elect not more than
seven.

(3) Co-opted Councillors (a maximum of 15). This category was
added by an amendment to the Kuk Ordinance in 1988. A
member of a Rural Committee is not eligible and hence, a village
representative being automatically such a member would not be
eligible for co-option. However, candidates have to be nominated
by the Executive Committee of the Kuk which includes Rural
Committees’ Chairmen (who are elected by the village represen-
tatives) and have to be confirmed by the Full Council, with village
representatives having a role through the composition of the Ex-
officio and the Special Councillors. In addition, the candidates
have to be approved by the Secretary.

The Kuk’s statutory objects are (see 5.9):

(a) to promote and develop mutual co-operation and under-
standing among the people of the New Territories;

(b) to promote and develop co-operation and understanding
between the Government and the people of the New
Territories;

(c) to advise the Government on social and economic develop-
ments in the interests of the welfare and prosperity of the people
of the New Territories;

(d) to encourage the observance of all such customs and traditional
usages of the people of the New Territories as are conducive
to their welfare and to the preservation of public morality; and

(e) to exercise such functions as they may be invited to from time
to time by the Chief Executive.

Although indigenous inhabitants would feature prominently in object
(d), the objects in (a), (b) and (c) relate to the people in the New
Territories and are not confined to its indigenous inhabitants.

Fourthly, the Kuk is and for some years has been a functional
constituency of the Legislative Council. That constituency is composed
of the Chairman and Vice-Chairmen of the Kuk and the Ex-officio,
Special and Co-opted Councillors of the Full Council of the Kuk. See
5.20A of the Legislative Council Ordinance (Cap.542).

The issues

The issues in this appeal are:

(1) Whether the Bill of Rights Ordinance is engaged and if so

whether the electoral arrangements in question are inconsistent J

with it. :
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(2) Whether the electoral arrangements for Po Toi O Village are
inconsistent with the Sex Discrimination Ordinance.

(3) Whether art.40 of the Basic Law protects any right of indigenous
villagers to vote and any right of indigenous villagers to stand as
a candidate in elections for village representative to the exclusion
of others.

(4) Whether the present judicial review challenge is premature and
if not what is the proper remedy.

The Bill of Rights Ordinance

Article 39 of the Basic Law provides among other things that the
provisions of the International Covenant on Civil and Political
Rights (ICCPR) as applied to Hong Kong shall remain in force and
shall be implemented through the laws of the Hong Kong Special
Administrative Region. The Bill of Rights Ordinance incorporates
into the law of Hong Kong the provisions of the ICCPR as applied
to Hong Kong. The Hong Kong Bill of Rights is set out in Pt.Il of
the Ordinance (the Bill of Rights).

Section 7(1) of the Bill of Rights Ordinance provides that it binds
only “(a) the Government and all public authorities; and (b) any person
acting on behalf of the Government or a public authority”.

In order to engage the Bill of Rights Ordinance at all, the
Government or a public authority or a person acting on behalf of either
of them must be involved since the Ordinance only binds them. This
could be said to be the key into the Bill of Rights. If the body involved
is not the Government or a public authority or a body acting on behalf
of either of them, the Ordinance does not bind that body and there
is no question of the Bill of Rights being engaged at all.

Here, the Government is involved. Under 5.3(3)(a) of the Kuk
Ordinance, approval by the Secretary is essential before a person
elected to represent a village can become a village representative. The
Secretary as part of the Government is plainly bound by the Bill of
Rights Ordinance. In discharging his duty to decide whether to
approve or not to approve, the Secretary, being bound by the Bill of
Rights, has to consider whether the person elected to represent a
village was elected in accordance with electoral arrangements which
are consistent with the Bill and would be bound not to approve where
those arrangements are inconsistent with it. In this way, the Bill of
Rights Ordinance is engaged. Its provisions have to be interpreted and
applied in order to decide whether there is any inconsistency between
them and the electoral arrangements.

Atrticle 21(a)

Article 21 of the Bill of Rights set out in Pt.II of the Ordinance is in
the following terms. (This corresponds with art.25 of the ICCPR.)
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Article 21
Right to participate in public life

Every permanent resident shall have the right and the opportunity,
without any of the distinctions mentioned in art.1(1) and without
unreasonable restrictions:

() to take part in the conduct of public affairs, directly or through
freely chosen representatives;

(b) to vote and to be elected at genuine periodic elections which shall
be by universal and equal suffrage and shall be held by secret ballot,
guaranteeing the free expression of the will of the electors;

(c) to have access, on general terms of equality, to public service
in Hong Kong.

The present appeal is concerned with art.21(a). The limb referring to
the distinctions in art.1(1) has not been scriously relied on. (That article
refers to distinctions such as race, colour, sex, language, religion, political
or other opinion, national or social origin, property, birth or other
status.) What has been relied on is the limb of unreasonable restrictions.

The crucial issues are: First, is the village representative, upon
election and approval by the Secretary, engaged in the conduct of
public affairs? Secondly, are there unreasonable restrictions on the
right and opportunity to take part?

If the answers to both of these questions are affirmative, the electoral
arrangements in question would be inconsistent with art.21(a).
Mr Chan and Mr Tse are villagers in the villages concerned. They are
permanent residents. Taking part directly would be by becoming a
village representative, that is, by standing as a candidate, being elected
and then obtaining the Secretary’s approval. Taking part through freely
chosen representatives (that is the village representative elected) would
be by voting in the clection. Mr Chan was denied the right and the
opportunity to take part through freely chosen representatives as he was
not allowed to vote. Mr Tse was denied the right and the opportunity
to take part directly as he was not allowed to stand as a candidate.

Before turning to the crucial issues, it is important to consider
the persons whom the village representative represents since that is
relevant to both crucial issues.

The persons represented by the village representative

Mr Grossman SC for Mr Cheung, the indigenous villager, submits as
follows: indigenous villagers are, as put in his written case, “something
akin to a private club”, with patrilineal descent from the inhabitants
in villages in 1898 being the only criterion for membership. On its
proper construction, when s.3(3)(a) of the Kuk Ordinance refers to
“a person elected or otherwise chosen to represent a village”, it means
“to represent the indigenous villagers”. Mr Grossman SC contends
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that as a matter of reality, the Kuk has represented predominantly the
interests of the indigenous inhabitants of the New Territories and the
village representatives have represented predominantly the interests
of the indigenous villagers.

As a matter of fact, there must have been a point of time when all
villagers were indigenous. By definition, this was the case in 1898. For
a good part of the 20th century, it may well be that with the relatively
slow pace of economic and social change, mobility was relatively
limited so that the villagers continued to be entirely or predominantly
indigenous. In that situation, there would have been a close, if not
virtually a complete, identity between the village and the indigenous
villagers who make up its population. Apart from the certification and
facilitation functions which are only relevant to indigenous villagers as
they relate to their traditional rights and interests, the village represen-
tative represented the village, for example, in liaising with Government.
And that meant representing the indigenous villagers since they made
up predominantly the population of the village.

But with rapid change coming to the New Territories in the last
few decades of the 20th century, economic and social forces have
resulted in mobility. As has been noted, in the two villages in question
here, the non-indigenous villagers make up a substantial portion
of their population. Indeed, in the case of Shek Wu Tong Village,
they outnumber indigenous villagers. With such shifts in the make-
up of the population of the two villages, the village representative in
discharging his functions beyond certification and facilitation, would
as a matter of fact no longer be representing only the indigenous
villagers but the village as a whole consisting of both indigenous
and non-indigenous villagers. This would be so for example, in his
functions in liaising with the Government.

As to the Kuk, its statutory functions are not limited to representing
the interests of indigenous inhabitants. Whatever may have been the
position in the past, the present composition of its Full Council is that
there is now a significant portion (about 25%) who are non-indigenous
inhabitants (see Cheung J’s judgment at Tse Kwan Sang v Pat Heung Rural
Committee & Another [1999] 3 HKLRD 267 at p.281, [1999] 3 HKC 457
at p.472). The amendment to the Kuk Ordinance in 1988 was evidently
to facilitate the participation of non-indigenous inhabivants.

Leaving aside the position as a matter of fact, and turning to the proper
construction of the phrase, “a person ... to represent a village”, should
it be construed to mean to represent only the indigenous villagers?
Even assuming that in 1959 when the Kuk Ordinance was enacted, the
population in the villages consisted only of indigenous villagers, there is
no justification for suggesting that the meaning of the statute was intended
to be frozen at the time of its enactment. The Kuk Ordinance providing
for the Kuk’s incorporation and its functions looks to the future. As is
usual with statutes, the Court should construe it in accordance with the

" need to treat it as continuing to operate as current law. See Halsbury’s

Laws of England (4th ed., Reissue) Vol.44(1), paras.1218 and 1473. So
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construing it, the phrase “to represent a village” carries its ordinary
meaning of representing the whole village. It cannot be read to mean
only a part of the village. Accordingly, both indigenous villagers and non-
indigenous villagers which make up its population would be represented.

Public affairs

Public affairs would cover all aspects of public administration incluc.ling
at the village level. Apart from the certification and facilitation functions
which relate to the traditional rights and interests of indigenous villa.gt.ers.
the village representative represents the village as a whole in liaising
with the authorities on matters affecting the village and the welfare
of the villagers. Such matters concern public administration at the
village level. Further, the village representative has a role to pla.y beyond
the village level. As summarised above, this role, played dlrect'ly or
indirectly through chairmen and vice-chairmen of Rural Committees
elected by village representatives from among themselves, exten'ds to
various bodies in the public arena; the Rural Committee, the District
Council, the Kuk and ultimately the Kuk as a functional constituency
in the Legislative Council. Having regard to the functions of the village
representative and the person’s role beyond the village level, the vﬂlagf:
representative should be regarded as engaged in the conduct of public
affairs within art.21(a) of the Bill of Rights. This is reflected by the
requirement that to become a village representative, the person elected
has to be approved by a public official, the Secretary.

Unreasonable restrictions

Having concluded that the village representative should bef regarc!ed
as engaged in the conduct of public affairs, the next question which
arises is whether the restrictions excluding Mr Chan from voting and
Mr Tse from standing as a candidate are unreasonable restrictions.

The Court of course cannot attempt to lay down the restrictions
that would be considered reasonable and those that would be regar.ded
as unreasonable in the context of elections for village representatives
generally. The Court is only concerned with the restrictions in the.se
two cases. It should be noted that in the electoral arrangements in
question, the indigenous villagers have the right to vote and the right
to stand as a candidate and this has not been challenged.

The question whether restrictions are reasonable or unreasonable
has to be considered objectively. One must have regard to the nature
of the public affairs the conduct of which is involved and .tl_le nature
of the restrictions on the right and the opportunity to participate and
any reason for such restrictions. What may be considered reasonable
or unreasonable restrictions in one era may be different from those
in quite a different cra. )

Mr Chan and Mr Tse have lived in their respective villages al.I their
lives and can plainly be properly regarded as villagers of each village.
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But they have respectively been excluded from voting and from
standing as a candidate on the ground that they are not indigenous,
that is, they are not descendants by patrilineal descent of ancestors who
in 1898 were residents of villages in the New Territories. But bearing
in mind that the village representative by statute is to and in fact does
represent the village as a whole (comprising both the indigenous and
the non-indigenous villagers) and further has a role to play beyond
the village level, the restriction on the ground of not being indigenous
cannot be considered a reasonable restriction.

Accordingly, the electoral arrangements in restricting Mr Chan
from voting and Mr Tse from standing as a candidate are unreasonable
and inconsistent with art.21(a) of the Bill of Rights.

Mr Fung SC for the Government refers to the principle of gradual
and orderly progress in the method for forming the Legislative Council
in the light of the actual situation in Hong Kong provided for in
art.68(2) of the Basic Law. But that relates to the Legislative Council
and is of no relevance. Mr Fung SC also relies on the fact that there
are District Councils in the New Territories with a substantial number
of elected members and that this provides for participation in the
conduct of public affairs. That is true but is of no relevance either.
One is concerned with clections for village representative in the two
villages in question. As concluded above, the electoral arrangements
therefor are inconsistent with art.21(a) of the Bill of Rights.

The Sex Discrimination Ordinance

It is not disputed that where the electoral arrangements for village
representative contravene the Sex Discrimination Ordinance, the

Secretary is bound not to approve the person elected. Indeed, 5.35(5)(a)
in Pt.IV of that Ordinance specifically provides that:

Notwithstanding anything in the [Kuk] Ordinance or in any other
Ordinance, [the Secretary] shall not approve a person as a village
representative where that person ... has been elected ... by a
procedure in which women have not been able to participate on
equal terms with men, whether as candidates, nominees, electors or
in some other relevant capacity.

Section 6(1) applies the relevant provisions in the Ordinance (s.5 and
Pts.III and 1V including 5.35) relating to sex discrimination against
women to men. They:

... shall be read as applying equally to the treatinent of men, and for
that purpose shall have effect with such modifications as are necessary

The Court of Appeal held, affirming the judgments in the Court of First
Instance, that the electoral arrangements for the two villages in question
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in certain respects contravene the Sex Discriminatiqn C.)r(.iinapce. In
Mr Tse's case, the Court of Appeal’s judgment on dnscm'nm.atl.on !las
not been appealed. The Court is only concerned with the discrimination
issue in Mr Chan’s case which has been appealed by Mr Cheung, the
indigenous villager. It should b(? nqte.d th.at t!le Government has not
appealed to this Court on any dlscnml.natfon' issue. . cu
In Mr Chan’s case, the alleged dlscrlmmatxon- co.nSlsted of the
following. Under the election arrangements, non—mdlgen.ous. women
married to indigenous villagers had the right to vote. But non—xlndlgen'ot!s
men married to indigenous villagers were excluded from voting. This is
alleged to be discrimination ag?in'st men. e
Section 5(1)(a) of Sex Discrimination Ordinance provides:

A person discriminates against a woman in any circumstances
relevant for the purposes of any provision of this Ordinance if:

(a) on the ground of her sex he treats her less favourably than he
treats or would treat a man.

Section 35(3)(c) provides:

It is unlawful for a person to discriminate against another person in:

(c) determining the eligibility of a person to vote in clcctlo.n_s of
members of a relevant body or the holder of a relevant position,
or to take part in the selection of the holder of a relevant position;

levant position includes the position of village representative
vAvi:lelin the tl;eaning of the Kuk Ordinance. See 5.35(2). As noted
above, 5.6(1) applies these provisions equally to the treatment of men.
In determining whether a particular arrangement mv?‘lves sex
discrimination, the Court of Appeal correctly adopted ‘the. b.ut ff)r
test enunciated by Lord Goff considering the Sex Dlscnmmatllo.n
Act 1975 in R v Birmingham City Council, ex p Equal Opportunities
Commission [1989] 1 AC 1155 at p.1194A-C:

There is discrimination under the statute if therg is less favourab.le
treatment on the ground of sex, in other words if the relevant girl
or girls would have received the same treatment as the l?oyr? bl..lt for
their sex. The intention or motive of the .dcfendant to dlscrlm!nate,
though it may be relevant so far as'rc‘mcdles are com;emed ... is not
a necessary condition of liability; it is pcrfect.ly possible to envisage
cases where the defendant had no such motive, and yet did in fact
discriminate on the ground of sex.

This test was applied in _James v Eastleigh Borongh Qonc;vcil [1.990_] 2 AC
751 where Lord Bridge pointed out that the test is an objective one

(at p.765D).

J
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Applying this test, it is clear that there is unlawful discrimination here.
But for his sex, the non-indigenous man (married to an indigenous
villager) would have received the same treatment, that is the right to
vote, as the non-indigenous woman (married to an indigenous villager).

It should be noted that the argument that there was discrimination
on the ground of marital status contrary to 5.7(1)(a) was also relied
on. That is, the married non-indigenous woman (married to the
indigenous villager) compared to the single non-indigenous woman.
However, it is unnecessary to deal with this ground as it is not relevant
to Mr Chan’s position.

Article 40 of the Basic Law

As concluded above, the electoral arrangements in question are
inconsistent with the Bill of Rights and the Scx Discrimination
Ordinance and the Sccretary is bound not to approve a person clected
under these arrangements.

But that is not the end of the matter. Mr Grossman SC for

Mr Cheung, the indigenous villager, relies on art.40 of the Basic Law
which provides:

The lawful traditional rights and interests of the indigenous
inhabitants of the “New Territories” shall be protected by the Hong
Kong Special Administrative Region.

And he submits as follows. Article 40 protects the lawful traditional
rights and interests of the indigenous inhabitants. To ensure the adequate
protection of their rights and interests within art.40, one should derive
from them that indigenous villagers have the political rights to vote
and to stand as candidates in clections for village representative to
the exclusion of others. It is accepted that these political rights are not
directly covered by art.40. As put in his written case: “... it is not
contended that there exists a distinct traditional right in indigenous
villagers to vote for village representatives which is a right directly
subject to protection by art.40", Presumably, the same goes for the right
to stand as a candidate. What is argued is that the political rights are in
the nature of derivative rights. The derivative rights are constitutionally
protected and would prevail, notwithstanding any inconsistencies with
the Bill of Rights and the Sex Discrimination Ordinance. And the
Secretary should therefore not refuse to approve a person clected on
the ground of such inconsistencies.

If this submission of Mr Grossman SC were correct, it would mean
that any legislation, including any legislative reform, which adversely

affects the alleged derivative rights would be inconsistent with art.40
of the Basic Law.

There is no doubt that the lawful traditional rights and intcrests
of the indigenous inhabitants are protected by art.40. One is not
concerned here with a comprehensive definition of the rights and
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interests within art.40. It is not disputed that they include various
property rights and interests such as exemption from Government rent
and rates in respect of certain properties held by indigenous villagers
and benefits relating to land granted to male indigenous inhabitants
under what is known as the small house policy. The question is
whether one could derive the political rights contended for from the
lawful traditional rights and interests of the indigenous inhabitants
within art.40.

This matter can be disposed of shortly. Assuming (but without
deciding) in Mr Grossman SC’s favour that it is possible and legitimate
to deduce derivative rights from rights and interests expressly provided
for in the Basic Law, the political rights contended for can only be
derived if they are necessarily implicit within the rights and interests
expressly protected by art.4(). This would require the Court to conclude
that the traditional rights and interests cannot be adequately protected
without the political rights contended for. Even on this assumption, such
rights cannot be deduced in the present case.

The lawful traditional rights and interests of indigenous inhabitants
that are within art.40 are protected by the Basic Law. In addition, there
is specific protection in domestic legislation in relation to some of them.
For example, the Government Rent (Assessment and Collection)
Ordinance and the Rating Ordinance (Cap.116) 5.36 relating to
exemption from Government rent and rates respectively. (The former
is also subject to the protection in art.122 of the Basic Law.) With the
constitutional protection in art.40, there is no justification for deriving
the political rights contended for from the rights and interests within
art.40 to ensure their adequate protection.

Whether challenge premature

In Mr Chan’'s case, no election has been held. In Mr Tse's case, the
election was held. But the Secretary’s approval of the person elected
has not been sought. Mr Fung SC for the Government submits that
in the absence of a decision by the Secretary to approve a village
representative in either case, any judicial review is premature.
There is of course no decision by the Secretary which could be
subject to a judicial review challenge since no decision has been made.
But where there is a genuine dispute between the parties, the courts
can grant declarations of right on a judicial review challenge.
There is plainly a dispute between the parties. Mr Chan and Mr Tse
contend that the Secretary is bound not to approve any person elected
under the electoral arrangements in question on the grounds that they
are inconsistent with the Bill of Rights and/or the Sex Discrimination
Ordinance. On the other hand, this is disputed by Mr Grossman SC
for Mr Cheung, the indigenous villager. And Mr Fung SC for the

Government disputes that the Bill of Rights is engaged or is applicable. J

Sccretary for Justice & Others v Chan Wah & Others
CFA Lc 659

Proper relief

As a result of the Court of Appeal’s judgment, a number of declarations
stand and also in Mr Tse’s case an order of mandamus directing the
relevant Rural Committee to register him as a candidate. Having regard
to the conclusions reached above and the reasoning leading to them,
it is sufficient and appropriate to grant the following declarations in
substitution for all reliefs granted below which should in consequence
be set aside.

(1) In Mr Chan’s case:

A declaration that the Secretary for Home Affairs would be bound
not to approve any person elected as village representative of Po Toi
O Village under the 1999 eclectoral arrangements therefor on the
grounds that such arrangements are inconsistent with art.21(a) of the
Bill of Rights in the Hong Kong Bill of Rights Ordinance and/or with
5.35(3) of the Sex Discrimination Ordinance.

(2) In Mr Tse’s case:

An identical declaration to that in (1) above with the substitution of
Shek Wu Tong Village for Po Toi O Village.

With these declarations, Mr Chan and Mr Tse have in effect wholly
succeeded on the appeal.

This judgment is concerned and only concerned with the electoral
arrangements in question for the position of village representative in
the two villages concerned. The above legal result has been brought
about by various forces of change. Changes in the make-up of the
population of the two villages in question so that it now consists of a
substantial number of non-indigenous villagers. As well as changes
in the law, particularly the Bill of Rights Ordinance and the Sex
Discrimination Ordinance, which have important consequences in the
present context.

It should be noted that the reliefs which should be set aside included
a declaration in Mr Chan'’s case that the electoral arrangements
are inconsistent with art.26 of the Basic Law. The Court heard no
argument on this matter. Apparently, hardly any arguments were
addressed in the Courts below on it. In these circumstances, the
declaration should be set aside. It is unsatisfactory for any court to érant
a declaration on such a constitutional question without the benefit of
full argument.

.On this appeal, a number of legal authorities as well as academic
writings on the New Territories were drawn to the Court’s attention.
It has not been necessary to refer to such materials in the judgment.
The Court is grateful for the assistance rendered by all leading Counsel
and their respective teams.
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Costs

Full arguments as to costs were addressed. The following orders are
appropriate:

(1) Costs in favour of Mr Chan and Mr Tse in respect of 85% of their
costs against the Government,

(2) Costs in favour of Mr Chan and Mr Tse against Mr Cheung.

(3) There be legal aid taxation of all relevant costs.

It follows from these orders that the Government and Mr Cheung are
Jjointly and severally liable in respect of 85% of the costs of Mr Chan
and Mr Tse while Mr Cheung alone is liable for the remaining 15%.

The reason for the 85% in (1) is that Government has not challenged
the Court of Appeal’s judgment on the discrimination issues. It is
estimated thatabout 15%, of the hearing before the Court was spent on
suchissues. As to (2), Mr Cheung is on legal aid (with a nil contribution).
Both Mr Chan and Mr T'se are also on legal aid but subject to contri-
bution. The order in (2) would not involve Mr Cheung having to pay
anything and would free Mr Chan and Mr Tse from the risk of having
to make any contribution.

Bokhary PJ
Iagree with the judgment of the Chief Justice.

Ribeiro P]

I agree with the judgment of the Chief Justice.

Silke NPJ

I agree with the judgment of the Chief Justice,

Lord Millett NPJ
I agree with the judgment of the Chief Justice.

Li CJ

The Court unanimously makes the two declarations set out in my
Jndgment under the heading * Proper velief™, sets aside all relicfs granted
below and makes the orders on costs set out in my judgment under
the heading “ Costs™.

[po}
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CAP. 383 Hong Kong Bill of Rights is

Article 21
Right to participate in public life

Every permanent resident shall have the right and the opportunity,
without any of the distinctions mentioned in article 1(1) and without
unreasonable restrictions—

(@) to take part in the conduct of public affairs, directly or through
freely chosen representatives;

(b) to vote and to be elected at genuine periodic elections which
shall be by universal and equal suffrage and shall be held by
secret ballot, guaranteeing the free expression of the will of the
electors;

(c) to have access, on general terms of equality, to public service in
Hong Kong.

[¢f. ICCPR Art. 25)

Article 22
Equality before and equal protection 'of law

All persons are equal before the law and are entitled without any
discrimination to the equal protection of the law. In this respect, the law shall
prohibit any discrimination and guarantee to all persons equal and effective
protection against discrimination on any ground such as race, colour, sex,
language, religion, political or other opinion, national or social origin,
property, birth or other status.

[¢f. ICCPR Art. 26)

Article 23
Rights of minorities

Persons belonging to ethnic, religious or linguistic minorities shall not be
denied the right, in community with the other members of their group, to enjoy
their own culture, to profess and practise their own religion, or to use their
own language.

[¢f ICCPR Art. 27)

Authorized Loose-leaf Edition, Printed and Published by the G t Printer,
Hong Kong Special Administrative Region lssue 18
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30 CAP. 480 Sex Discrimination

Advisory bodies

35. Discrimination in eligibility to vote for and to be
elected or appointed to advisory bodies

(1) In this section, a reference to a relevant body means a public body, a
public authority, a statutory advisory body, or a prescribed body.

(2) In this section, a reference to a relevant position includes membership
of a public body, a public authority, and a prescribed position, and the
positions of Village Representative or member or office-holder of a Rural
Committee within the meaning of the Heung Yee Kuk Ordinance (Cap. 1097).

(3) Itisunlawful for a person to discriminate against another person in—

(a) determining the eligibility of a person to stand for election to a
relevant body or relevant position, or to be selected for a
relevant position;

(b) the terms or conditions on which a person is considered eligible
to stand for election to a relevant body or relevant position, or
to be selected for a relevant position;

(c) determining the eligibility of a person to vote in elections of
members of a relevant body or the holder of a relevant position,
or to take part in the selection of the holder of a relevant position;

(d) the terms or conditions on which a person is considered eligible
to vote in elections of members of a relevant body or the holder
of a relevant position, or to take part in the selection of the
holder of a relevant position;

(e) considering whether a person should be appointed as a member
of a relevant body, where some or all of the members of that
body are appointed; or

(/) considering whether a person should be appointed to a relevant
position, approved as 4« member of a relevant body or recognized
as holding a relevant position.

(4) This section shall have effect, notwithstanding the provisions of any
Ordinance which provide that a person of a particular sex or marital status is
not eligible to stand for election, or to be selected for, a relevant body or
position, or to vote in elections for or to take part in the selection of members
of a relevant body or the holder of a relevant position.

(5) Notwithstanding anything in the Heung Yee Kuk Ordinarce (Cap.
1097) or in any other Ordinance, the Secretary for Home Affairs shall not—

(a) approve a person as a Village Representative;

(b) issue a certificate recognizing a body as a Rural Committee;

(¢) approve a person as a Special or Co-opted Councillor,

where that person or body (or any of its members) has been elected or
otherwise chosen by a procedure in which women have not been able to
participate on equal terms with men, whether as candidates, nominees, electors
or in some other relevant capacity.

Authorized Loose-leaf Edition, Printed and Published by the Government Printer,
Issue 19 Hong Kong Speclal Administrative Region
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490 Hong Kong Public Law Reports

(1995) 5 HKPLR

R v SECRETARY FOR THE CIVIL SERVICE AND THE
ATTORNEY GENERAL, EX P THE ASSOCIATION OF
EXPATRIATE CIVIL SERVANTS OF HONG KONG & ORS

HIGH COURT - MISCELLANEOUS PROCEEDINGS NO 3037 OF 1994
KEITH J
14-15, 18-22, 25-29 SEPTEMBER, 2, 4, 31 OCTOBER 1995

Human Rights — Bill of Rights — Right of equal access to the civil service —
Permanent resident in art 21 of the Hong Kong Bill of Rights (Cap 383)
refers to Hong Kong Permanent Resident as defined in the Immigration
Ordinance (Cap 115) ~ Access to the civil service includes access to
opportunities for promotion - Access on general terms of equality —
Unreasonable restriction — Government enjoying a margin of appreciation in
determining reasonableness — Discrimination and preferential treatment —
Rationality - Pursuit of legitimate objectives — Proportionality and minimal
impairment - Whether scheme restricting transfer of expatriate officers on
overseas agreement terms to local pensionable and permanent terms a
violation of the right of equal access to the civil service — Discrimination on
the grounds of national or social origin — Reverse discrimination — ‘Permanent
resident’ — Hong Kong Bill of Rights (Cap 383) arts 1, 21, 22 Immigration
Ordinance (Cap 115) Sch 1 - Basic Law art 24 — ICCPR arts 2,25 .

Adminstrative Law — Judicial review - Standing — Representative or class
action — When a representative body has standing to bring an action for
Judicial review on hehalf of its members — Possibility of one of its members
being affected by the decision impugned sufficient

Administrative Law ~ Judicial review — Whether mere proposal susceptible
to judicial réview

Administrative Law - Judicinl review - Delay — What constitutes good
reason for extending the 3-month period ~ Rules of the Supreme Court (Cap
4 sub leg) O 53 r 4(1) —~ Supreme Court Ordinance (Cap 4) s 21K(6) -
Supreme Court Act 1981 [UK] s 31(6)

Statutes — Interpretation - Weight to be attached to statement of legislative
intention — Compliance with the Basic Law desirable but not necessary if
language of the legislation does not so permit

Words and Phrases ~ ‘Permanent resident’ — ‘on general terms of equality’
~ ‘public service — ‘citizen’ — ‘access to public service’ - ‘without unreasonable
restrictions’ ~ ‘national origin’ ~ ‘returning to duty’

The applicants were a trade union of overseas officers of the Civil Service and
four individual officers. They challenged a scheme introduced by the Secretary
for Civil Service which imposed restrictions on, inter alia, their promotion and
transfer to local pensionable terms of service. In general, civil servants are

R v Secretary for the Civil Service and the

(1995) 5 HKPLR Attommey General (Keith J) 491

employed on either overseas or local conditions of service. On their recruitment
to the Civil Service, officers are appointed on either pensionable or agreement
terms. The Government had decided that from 28 May 1985 all appointments of
officers from overseas would be on agreement terms. Serving officers from
overseas on agreement terms would be given a once-and-for-all option to apply
for transfer to permanent terms, provided that a suitable local candidate was not
likely to be available within the next five years or so. From 30 June 1992, even
those overseas officers on agreement terms who had been appointed before 28
March 1985 were not pennitted under any circumstances to transfer to permanent
terms. Renewal of the agreement of an overseas officer was also subject to the
unavailability of a qualified and suitable local replacement.

On 30 July 1993, as a result of a threat of court action by the overseas officers,
the Government decided that overscas officers on agreement terms who were
permanent residents of Hong Kong would be allowed to transfer to local conditions
of service (the original transfer scheme). The original transfer scheme allayed the
worry of overseas officers who were also permanent residents of their being
replaced by a qualified and suitable local candidate in future. However, the
scheme met with a hostile reception from the associations representing local
officers, as well as members of the responsible Legislative Council Panel. A
private member's bill was passed to freeze the scheme.

After many months of discussions, the Government revised the original transfer
scheme. Under this revised scheme, an overseas officer on agreement terms was
no longer permitted to apply for transfer to local conditions of service. Instead, he
was permitted to apply for transfer to terms modelled on local conditions of
service. Moreover, if there was a qualified and suitable local officer available to
replace him, and if a local officer was recommended for promotion, the overseas
officer would be offered appointment on terms modelled on local conditions of
service at one rank below his existing rank, though he would retain his existing
salary. Further, transferring officers would not be allowed to transfer to the
permanent establishment for the duration of their agreements modelled on local
conditions of service (the modified transfer scheme). In the meantime, the
Government also proposed that all ranks other than basic ranks would be opened
up for competition on the expiry of the agreements (whether overseas or local).
This applied to all officers on agreement terms whose agreement expired on or
after 1 September 1995 (the opening-up scheme). Under this scheme, the incumbent
officer and officers one rank below would compete for the post, and the most
meritorious officer would be appointed.

Finally, as the Basic Law has required a number of senior posts to be held by
Chinese citi%ens who are permanent residents of the Hong Kong SAR with no
right of abode in any foreign country, the Government decided to limit the number
of overseas officers who would be promoted to certain senior posts in the
Administrative Service. The Attorney General introduced a Succession Posts
Scheme accelerating the promotion of local officers in the Attorney General’s
Chambers to the senior directorate. The applicants challenged various features of
the original transfer scheme, the modified transfer scheme, and the opening-up
scheme. They also challenged the two decisions relating to the Succession Posts
Scheme. On 24 June 1994, the Government published proposals for a uniform set
of conditions of service for all civil servants. Two of the proposals were also
challenged in these proceedings.

p xouuy
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Held (upholding 5 out of 23 challenges):

Delay

(1) In the usual run of applications for judicial review, once leave has been
granted, the court can only take into account undue delay on the part of the
applicants if the delay has caused hardship, prejudice or detriment to good
administration, and only to refuse to grant the applicants any relief relating to
those decisions which leave to apply for judicial review has been granted. Caswell
v Dairy Produce Quota Tribunal for England and Wales [1990] 2 AC 738
considered (at 512F-1).

(2) The challenges to.some of the decisions involved were made more than
three months after the dates when grounds for the application first arose. Although
leave had been granted, the number of decisions being challenged, the relationship
between each of them and the volume of material presented to the court at the
leave stage made it impossible for the.court to reach an informed and concluded
view as to whether there was good reason for extending the period to apply for
Judicial review. In these circumstances, the court was free to revisit the question
of delay at the substantive hearing. As the various decisions challenged were all

made in the context of a continuing process by the Government to revise its .

employment policies, and as it would be premature for the applicants to lodge a
challenge to particular features of the various schemes in their embryonic form
until they were aware of the measures in their final form, the applicants had made
out a sufficient explanation for the delay (at 513B-I).

Standing

(3) The fact that leave has been granted does not prevent the court from
revisiting the issue of standing in the light of all the evidence at the substantive
hearing (at 514B-F).

(4) On an application for judicial review by a representative body on behalf of
its members, the body has standing if it is possible that at least one of its members
is or will be affected by the decisions challenged and wishes the body to challenge

[Editoriul note: The court found the following 5 decisions inconsistent with art
21(3) of the Bill of Rights:

1. The decision that transferring officers would only be eligible to receive
school passages and overseas education allowances for their dependent
children attending full-time (holding no 18);

2. The decision prohibiting overseas officers on agreement terms from
transferring to the permanent establishment under the Original and Modified
Transfer Scheme (holding no 19); .

3. The decision not to offer to transferring officers agreements that would
last beyond 30 June 1995 (holding no 27);

4. The decision prohibiting transferring officers from applying to transfer to -

the permanent establishment under the Opening-up Scheme (holding no
28);

3. The decision requiring all transferring officers to undergo Chinese language
training when proficiency in Chinese language has not been shown to be
related to job performance (holding no 30).]

' R v Secretary for the Civil Service and the .
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the decisions on his behalf. It is not necessary for the body to identify a
member who is or will actually be affected by those decisions unless the members
affected are limited in number and can be identified with ease. In normal
circumstances, it is for the respondent to demonstrate that the challenges are
academic by showing that, despite the terms of the decisions concerned and the
breadth of their application, no member of the respresentative body could be
affected by it (at 515A-E).

Right of access to public service

(5) The right of access to public service relates not only to initial entry to the
Civil Service, but also includes access to the terms and conditions of service
enjoyed by other officers as well as access to opportunities for promotion enjoyed
by other officers (at 516I-517A). :

(6) Article 21(c) of the Bill of Rights guarantees only general terms of equality.
This means that (a) identical treatment for overseas and local officers is not
required; (b) equality of treatment for all overseas and local officers is not
required. If overseas officers are treated equally with all but a few local officers,
the fact that they have not been treated equally with these few local officers does
not necessarily mean that their right of access to the Civil Service on general
terms of equality has been restricted (at 517D-F).

(7) The right of access to public service is to be enjoyed without any of the
distinctions prohibited by art 1 of the Bill of Rights and without unreasonable
restrictions. It is for the Government to determine what restrictions are reasonably
necessary, and the court cannot substitute its own view for that of the Government
if the reasonableness of a restriction is within the range of reasonable views which
the Government can form (at 517F-I).

(8) A departure from the rights protected by art 21(c) of the Bill of Rights does
not amount to an infringement of that right if the departure can be justified. It is
for the Government to demonstrate that (a) the exercise of the rights protected by
the Bill of Rights would have been irreconcilable with the achievement of an
important objective on the part of the Government, and (b) that abjective could
not have been achieved by means which did not involve a departure from
constitutionally entrenched rights. The burden of justifying any departure from
the rights protected by the Bill of Rights is on the Government, and the justification
has to be cogent and persuasive. While the interests of the individual have to be
balanced against the interests of society generally, there is a bias towards the
interests of the individual. However; in attempting to strike the right balance
between the individual and society as a whole, rigid and inflexible standards
should not be imposed on the Government’s attempts Lo resolve the problems with
which it is faced. R v Sin Yau Ming (1991) 1 HKPLR 88, [1992) 1 HKCLR 127
A-G of Hong Kong v Lee Kwong Kut (1993) 3 HKPLR 72, [1993] AC 95 followed
(at 5171-518G).

(9) Article 21(c) requires only general terms of equality of treatment. Any
difference in treatment must be as limited as possible; it must not merely be
rational, but rationally connected to the need which justifies it; and it must be no
more extensive than is necessary to achieve the objective which made some
difference in treatment necessary (at 518G-I).

Permanent residents
(10) The term ‘permanent resident’ in art 21(c) of the Bill of Rights refers to



494 Hong Kong Public Law Reports (1995) 5 HKPLR

a person who has aright of abode in Hong Kong. The term was selected deliberately
to replace the term ‘citizen’ in art 25 of the ICCPR (at 519D-F, 521B-C).

(11) The ICCPR itself imported nationality into the rights protected by art 25
by granting those rights to ‘citizens’. Since it is permissible to include racial or
nationality criteria in order to determine who is a citizen of a country for the
purpose of art 25 of the ICCPR, it is equally permissible to include them in the
criteria for the corresponding exercise for determining who is a permanent resident
of Hong Kong within the meaning of art 21 of the Bill of Rights (at 523C-F).

(12) In construing a legislative provision, no weight could be attached to what
is purported to be an authoritative statement of legislative intent if it is not
possible to ascertain the meaning of that statement. While it was permissible to
consider the statement made by the Chief Secretary when moving the Bill of
Rights Ordinance, the statement was ambiguous as to the infention of the legislature
and did not elucidate the matter (at 524B-H).

(13) The common law meaning of ‘permanent resident’ should not be adopted
for art 21(c¢) of the Bill of Rights because (a) the common law test does not
converge with five classes of persons defined in art 24 of the Basic Law who will
be the permanent residents of the Hong Kong SAR; (b) the common law test is
inconsistent with the use of the phrase ‘right of abode’ elsewhere in the Bill of
Rights; and (c) the common law test, which looks to future intention, is difficult
to operate in practice (at 525F-526E), :

(14) It is also inappropriate to adopt the definition of permanent resident in art
24 of the Basic Law as the meaning of the words ‘permanent resident’ in art 21
of the Bill of Rights. Although it is desirable for the laws of Hong Kong to
converge with the laws of the SAR when the transfer of sovereignty occurs, that
does not mean that convergence should take place before the transfer of sovereignty
(at 526E-G).

The Original and Modified Transfer Schemes

Deadine for transfer

(15) The complaints made against the deadlines for applying to transfer to
local terms of service were unfounded. A restriction on the right to transfer of
officers who had not yet acquired a right of abode in Hong Kong could not have
been an infringement of art 21(c) of the Bill of Rights, because those officers
would not have acquired any rights under art 21 until they had acquired the right
of abode in Hong Kong (at 529C-531D). .

Untaken leave

(16) The disparity in treatment between transferring officers and local officers
on the restrictions on untaken casual and vacation leave was minimal, especially
when transferring officers were not required to give up their accrued rights: they
were merely being required to exercise their accrued rights in a way in which they
were already required to exercise them (at S31E-533G).

Outward passage back to Hong Kong _

(17) Civil Service Regulation 1320(2), which entitles an overseas officer on
agreement terms ‘returning to duty’ on the expiry of his leave to an outward
passage back to Hong Kong, applies to transferring officers as they are returning
to duty, albeit to duty on different conditions of service. However, since local
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officers on agreement terms did not enjoy the right to an outward passage, the loss
of that right by transferring officers merely equalised their position with their
local counterparts and could not be an infringement of art 21(c) of the Bill of
Rights (at 533G-5341).

School passuges and overseas education allowances

(18) The decision that transferring officers would only continue to receive
those benefits for their dependent children attending full-time education in the
United Kingdom violated art 21(c) of the Bill of Rights because: (a) it indirectly
discriminated against local officers (including transferring officers) whose national
or social origins were not in the United Kingdom, as fewer of them would derive
any benefit from that right; and (b) the rationale of strengthening the colonial ties
between the United Kingdom and Hong Kong by exposing their children to life in

- the United Kingdom could hardly be appropriate in the twilight of British

sovereignty over Hong Kong (at 535A-536F).

Transfer to the permanent establishment

(19) The decision prohibiting overseas officers on agreement terms from
transferring to the permanent establishment for the duration of their agreements
modelled on local conditions of service was not irrational. As an interim measure
pending the introduction of a uniform set of conditions of service for all officers,
it was open to the Government to conclude that the Chinese Government should
be consulted and that transferring officers should not be allowed to bypass the
proposed requirements in the uniform set of conditions for transfer to the pemanent
establishment pending discussions with the Chinese Government. However, the
decision was discriminatory and inconsistent with art 21(c) of the Bill of Rights
as those objectives could be equally achieved by refusing, for the time being, local
officers on agreement terms from transferring to the permanent establishment (at
536G-539F).

Proficiency in the Chinese language

(20) The decision to take into account the ability of the officer seeking a
transfer to communicate in Cantonese if there was any post in his rank which
might become available and in which communication in Chinese would be required,
was not irrational. This was so because (a) exceptions for specialist skills were
provided for; (b) it was open to the Secretary for Civil Service reasonably to
conclude that an officer should be able to stand in for his colleagues from time to
time in other posts in the same rank for which a proficiency in Chinese was

- required; (c) allocation of resources to the provision of courses in Cantonese for

officers who wished to transfer to local conditions of service was a matter of
political judgment and not a matter for the court; and (d) proficiency in English,
though an official language, was no substitute for proficiency in Chinese if
proficiency in Chinese was required to enable an officer to carry out his duties or
to stand in for his colleagues (at 539G-542B).

(21) Nor was the decision inconsistent with art 21(c) of the Bill of Rights. It
was a justifiable assumption that most of the local officers on agreement terms are
already proficient in Chinese. The difference in treatment between overseas and
local officers on agreement terms, if any, was entirely rational, and rationally
connected to and proportionate to the need which justified it, bearing in mind that
proficiency in Chinese was only a factor to be taken into account in appropriate
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cases, and that a language requirement was rationally connected to the performance
of the job in hand in view of the need for officers in the same rank to deputise for
their colleagues when necessary (at 542C-543D).

Eligibility for transfer for those officers whose agreements had expired by 30

July 1993: '

(22) The decision that overseas officers whose agreements had expired by 30
July 1993 without being renewed would not be eligible to apply for transfer to
local conditions of service, even if they continued to be paid after that date, was
lawful. ‘Transfer’ connotes the idea of an officer still serving in the Civil Service.
Officers whose agreements expired on a particular date could not properly be
regarded as continuing to serve in the Civil Service after that date simply because
they continued to receive leave payments (at 543F-545C).

Selection exercise and demotion under the modified transfer scheme:

(23) The decision requiring transferring officers to be demoted by one rank if
there was a qualified and suitable local replacement for the officer constituted a
prima facie infringement of art 21(c) of the Bill of Rights, as the restriction was
based on their national or social origins which, as a result of Civil Service
Regulation 115(1), had caused them to be classified as overseas officers in the
first place. However, the difference in treatment was proportionate to the need
which justified it, in view of limited scope and duration of the restriction and that
the transferring officers were not financially worse off. In the context of the need
for the Government to maintain good industrial relations with local officers, the
form which the difference in treatment took was also rational (at 545D-549F).

Restriction on promotion before transfer:

(24) The decision excluding transferring officers from being eligible for
promotion prior to their transfer if their current agreements had less than 12
months to run was lawful, as it was obvious that officers should not be promoted
if they were only going to spend a short time at the new rank. Furthermore, the
maintenance of good industrial relations with local officers warranted taking into
account what they might have seen’ as the cynical manipulation of the modified
transfer scheme (at 549G-550F).

Restriction on promotion after transfer:

(25) The decision excluding transferring officers from being eligible for
promotion during the terms of their new agreements was a proportionate response
to the need which justified it, as it was only a short term measure, and was rational
in the context of the Government’s need to maintain good industrial relations with
local officers (at S50G-552A).

Reduction in the length of the new agreements:

(26) The decision that any extensions granted to a transferring officer’s previous
agreement for the completion of naturalisation procedures and/or as a result of the
legislative freeze on the original transfer scheme would be deducted from the
length of the new agreement was lawful, for otherwise the transferring officer
would have received the windfall of the period of the extension, during which
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period the transferring officers continued to enjoy the fringe benefits which local
officers did not enjoy (at 552B-G).

The limit on the length of the new agreements

(27) The decision not to offer to transferring officers agreements that would
last beyond 30 June 1997 constituted an infringement of art 21(c), as the restriction
was attributable to the national or social origins of transferring officers which had
caused them to be classified as overseas officers in the first place. It satisfied the
test of rationality, but the objectives which the Government wished to achieve
could have been achieved without departing from art 21(c), namely, by applying
the same cap to the length of any new agreement offered to local officers (at
552H-555D).

The Opening-up Scheme

(28) The prohibition on transferring officers from applying to transfer to the
permanent establishment in the context of the Opening-up Scheme was unlawful
for the same reasons given in the context of the original and modified transfer
schemes. Besides, the difference in treatment between local officers on agreement
terms and transferring officers on agreement terms had a much more far-reaching
impact that it enabled only local officers to avoid the Opening-up Scheme by
transferring to the permanent establishment (at 557C-G).

(29) The requirement of proficiency in Chinese in the context of the Opening-
up Scheme was lawful for the same reasons given in the context of the original
and modified transfer schemes (at S57H-558F).

(30) The decision that all transferring officers be required to undergo Chinese
language training was unlawful because no rational connection had been shown
that this requirement would improve effectiveness and efficiency of job performance
if the discharge of their own duties and those duties of other officers in the same
rank whom they might be required to deputise did not require the need to speak
colloquial Chinese. There was no evidence that the requirement to undergo
Chinese language training was confined to officers who have to speak colloquial
Chinese to perform their duties (at $58G-560C).

The Principal Official Posts and the Succession Posts Scheme

(31) None of the applicants had been able to identify a member in the
Administrative Service who would be adversely affected by the decision to limit
the number of overseas officers at a certain rank below that of Secretary and hence
none of them had standing to challenge this aspect of the decision (at 560D-
561A).

(32) The decision to implement the Succession Posts Scheme in the Attorney
General's Chambers was lawful. It was rational in that sensible manpower planning
required the creation of a pool of talent from which senior officers would be
drawn in the future. Given that only few, if any, of the officers currently in line
for the Principal Official posts were Chinese citizens, it was necessary to include
in the pool officers whose elibigility to be Principal Officials was only potential.
In addition, it was also rational to exclude overseas officers because only local
officers, who are overwhelmingly likely to b ethnic Chinese, had the real potential
to be eligible fcr the Principal Official posts. Therefore, the Succession Posts
Scheme was not inconsistent with art 21(c) of the Bill of Rights (at 5631-565B).
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The Uniform Terms Scheme

(33) Mere proposals should not be susceptible to judicial review — even if the
proposals are likely o be put into effect because (a) there is always the possibility
that they might not be put into effect and hence the proceedings would have
served no useful purpose; and (b) no one has the standing to challenge mere
proposals as no one is affected by them until they are implemented. Even if it can
be said that a ‘decision’ is not a necessary prerequisite for an application for
judicial review, there must have been a concluded stance on whatever it is sought
to challenge. R v Secretary of State for Employment, ex p Equal Opportunities
Commission [1994] 2 WLR 409 considered (at 565G-566E). .

(34) The Government'’s proposals for a uniform set of conditions of service
were provisional and a further consultation exercise was to take place. Accordingly,
these proposals were not amenable to judicial review, and it would be wrong for
the court to give an advisory opinion merely because the parties wished the court
to do so (at S66E-G).

[Editorial note: The applicants have lodged an appeal against the decision of
Keith 1.]
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ASSOCIATION OF EXPATRIATE CIVIL SERVANTS OF HONG
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KEITH J
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Constitutional Law — Basic Law — Executive orders providing for appointment
and removal of holders of public office — Whether procedures for recruitment
and discipline of public officers before 1 July 1997 required approval of
legislature — Appointment and removal to be ‘in accordance with legal
procedure’ — Whether ‘in accordance with legal procedure’ meant requiring
approval of Legislative Council - Whether retrospective operation of
procedures unlawful — Basic Law arts 48(7), 103

Human Rights — Freedom of movement — Whether prohibition of public
officer under interdiction from leaving Hong Kong without permission violated
right to freedom of movement - Whether restriction was ‘provided by law’
- Hong Kong Bill of Rights Ordinance (Cap 383) art 8(2), (3) — Public Service
(Administration) Order 1997 s 17

Human Rights — Right of access to pubic service — Whether prohibition of
public officer from being legally represented at disciplinary hearing constituted
restriction of right of access to public service on general terms of equality -
Hong Kong Bill of Rights Ordinance (Cap 383) art 21(c)

Administrative Law ~ Standing - Human Rights - Whether a representative
body had sufficient standing to bring challenge under Bill of Rights
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art 48(7) - ‘Provided by law’ — Hong Kong Bill of Rights Ordinance
(Cap 383) arts 8(3) - ‘General terms of equality’ - Hong Kong Bill of Rights
Ordinance (Cap 383) art 21(c)
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The applicant, the Association of Expatriate Civil Servants of Hong Kong (the
AECS), applied for judicial review of the decision of the Chief Executive to
promulgate two instruments, namely the Public Service (Administration) Order
1997 (the Order) and the Public Service (Disciplinary) Regulation (the Regulation)
on the ground that they provided for the appointment and removal of holders of
public office contrary to the provisions of the Basic Law, and that they were
retrospective in operation. The AECS argued that procedures for the appointment
and dismissal of public servants had to be established either by legislation or with
legislative approval. Since the Order and the Regulation which established these
procedures were by Executive Order only, they were inconsistent with arts 48(7)
and 103 of the Basic Law. Art 103 provided that ‘Hong Kong’s previous system
of recruitment [and] ... discipline ... for the public service ... shall be maintained’,
and art 48(7) empowered the Chief Executive to appoint or remove holders of
public office in accordance with ‘legal’ procedures. The AECS further challenged
s 17 of the Order (which prohibited a public officer under interdiction from
leaving Hong Kong without permission) on the ground that it was inconsistent
with the right to freedom of movement guaranteed under art 8(2) of the Bill of
Rights. It further argued that reg 8(3)(a) of the Regulation (which prohibited a
public officer from being legally represented at a disciplinary hearing unless the
Chief Executive permitted) was inconsistent with.the right of access to civil
service on general terms of equality protected by art 21(c) of the Bill of Rights.

Held (declaring s 17 of the Order to be inconsistent with the Bill of Rights
and dismissing the rest of the application):

(1) There was no violation of art 103 of the Basic Law as ‘Hong Kong's
previous system of recruitment [and] ... discipline ... for the public service’ did
not require the relevant procedures to be established by the legislature or with
legislative approval. The previous procedures were established by the Crown
under the Letters Patent and the Colonial Regulations in the exercise of its
prerogative, and by the Governor in the exercise of powers expressly conferred
upon him by the Colonial Regulations. Accordingly, the maintenance of the
previous system did not require the current system to have the approval of the
legislature (at 144E-145C).

(2) Article 48(7) must be construed together with art 103. In the light of
art 103 and the fact that art 48(7) did not use the phrase ‘prescribed by law’ which

. appeared in a number of other provisions, the phrase ‘in accordance with legal

procedures’ in art 48(7) meant ‘in accordance with such procedures as are lawfully
established to maintain Hong Kong's previous system of recruitment and discipline
for the public service.” Since the procedures laid down by the Chief Executive in
the Order and the Regulation maintained Hong Kong's previous system of
recruitment and discipline in the public service and were therefore lawfully
established, it followed that those procedures fell within the phrase ‘legal

S Xauuy
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procedures’ in art 48(7). They did not have to be sanctioned by legislation
(at 146A, B/C-F).

(3) The Chief Executive’s power in art 56 to dispense with consulting the
Executive Council related to decisions of the Chief Executive to appoint and
remove particular public servants. The procedures by which such decisions should
be taken could only be established once the Executive Council had been consulted
(provided that their establishment could properly be characterised as an important
policy decision) (at 146H-I).

(4) There was no legal principle which prevented subordinate legislation or
administrative action from being valid merely because of its retrospectivity.
There was nothing in the Basic Law or the Reunification Ordinance (110 of 1997)
which even impliedly prevented the Chief Executive's executive orders from
taking effect retrospectively. Indeed, the Chief Executive had little alternative but
to make them retrospective in the circumstances in order to prevent the occurrence
of an undesirable lacuna in the management of the public service due to the
lapsing of the colonial instruments (at 147B-G).

(5) The right protected by art 8(2) of the Bill of Rights was a right to leave
Hong Kong without suffering any disadvantage as a result of exercising that right.
If an officer under interdiction exercised his right to leave Hong Kong without
having first obtained permission to leave, the disadvantage he suffered was the
possibility of having to face disciplinary action as a result of the disciplinary
offence he had committed and the prospect of forfeiting all his claims to any
pension or gratuity if he was found guilty and dismissed. Therefore, s 17 of the
Order constituted a restriction on an officer’s right to leave Hong Kong. However,
since in individual cases circumstances might justify a departure from the right
guaranteed by art 8(2), it was inappropriate to mount a blanket challenge to s 17
(at 1481-149B, 149H-150A).

(6) The requirement in art 8(3) that any limitation be provided by law meant
that any restriction must be set down by the legislature itself or by an equivalent
unwritten norm of common law, which must be accessible to all those subject to
the law. Mere administrative provisions were insufficient. Section 17 of the Order
was no more than an administrative provision, and there was no principle of
common law equivalent to it. Therefore the restriction of an officer’s right to
leave Hong Kong was not ‘provided by law’ as required by art 8(3) of the Bill of
Rights. Article 103 of the Basic Law did not provide the legal basis; it merely
maintained Hong Kong’s previous system of discipline for the public service, and
could not be taken to contemplate the maintenance of a system which contravened
the Bill of Rights (at 150A/B-G).

(7) The right of access to public service under art 21(c) of the Bill of Rights
protected the right of access to the terms and conditions of service enjoyed by
other officers. It was reasonably open to the Chief Executive to conclude that
there were valid and rational grounds for treating police officers and judicial
officers differently from other public servants in relation to the right to be legally
represented at a disciplinary hearing. The mere fact that there might be other
groups of officers who should be given similar preferential treatment did not
make the restriction on legal representation imposed by the Regulation
unreasonable. In any event, the preferential treatment accorded to judicial officers
and police officers was such that sensible and fair-ininded people would recognise
a genuine need for the preferential treatment, that the preferential treatment was
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both rational and rationally.connected to the need which justified it, and that the
preferential treatment was proportionale to that need, and was no more extensive
than was necessary to achieve the objective which made the preferential treatment
necessary (at 152B-H, 153E-H).

(8) As the AECS represented a class of officers, at least one of whom might
possibly be affected by the decisions under challenge, and since it was possible
that at least one of them wished the AECS to challenge the relevant decision on

his behalf, the AECS had the standing to challenge the legality of s 17 of th
(at 154E/F-G). 8 gality of s 17 of the Order
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Application

Thlg was an application for judicial review of the decision of the Chief
Exec.uuve of t!lc' HKSAR to promulgate two instruments, namely the Public
Service (Administration) Order 1997 and the Public Service (Disciplinary)

Regulation and the constitutionality of some provisions in those instruments. The
facts appear sufficiently in the following judgment.

Michael Scott (Vice-President of the AECS) for the applicant.
Joseph Fok (Wilkinson & Grist) for the respondent.

Keith J: INT:RODUCTION

This is an application by the Association of Expatriate Civil Servants of
Hong Kong (the AECS) for judicial review of (a) the decision of the Chief
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LEE MIU LING & ANOR v ATTORNEY GENERAL

COURT OF APPEAL - CIVIL APPEAL NO 145 OF 1995
LITTON VP, BOKHARY AND GODFREY JJA
21, 24 NOVEMBER 1995

Elections — Inequality of voting power — Functional constituencies - Whether

contrary to Bill of Rights that some people could vote in functional as well as

geographical constituencies — Whether disparity in numbers of voters in

functional constituencies contrary to Bill of Rights — Legislative Council

gElectoraI Provisions) Ordinance (Cap 381) - Hong Kong Bill of Rights (Cap
83) art 21

Human Rights - Inequality of voting power - Functional constituencies -
Whether contrary to Bill of Rights that some people could vote in functional
as well as geographical constituency — Whether disparity in numbers of
voters in functional constituencies contrary to Bill of Rights — Tests applicable
— Locus standi of non-voters in functional constituencies - Whether challenged
by way of judicial review or originating summons — Hong Kong Bill of Rights
(Cap 383) art 21 - Legislative Council (Electoral Provisions) Ordinance (Cap
381) - Letters Patent art V1I(3)

The appellants challenged provisions in the Legislative Council (Electoral
Provisions) Ordinance (Cap 381) relating to functional constituencies. They
complained that the law which provided that some people could vote in both a
geographical constituency and a functional constituency while others got only one
vote was contrary to art 21 of the Hong Kong Bill of Rights (Cap 383) which
guaranteed universal and equal suffrage. They further submitted that the sizes of
functional constituencies varied so greatly that a votes in a constituency with few
votes were worth more than a vote in a large functional constituency and thus
were also repealed by the Bill of Rights.

Held, dismissing the appeal:

(1) As the statutory provisions being challenged were enacted after the Hong
Kong Bill of Rights Ordinance came into effect, the challenge was not whether
they were repealed but whether they were unconstitutional. R v Chan Chak Fan
[1994] 3 HKC 145 approved (at 127D-E).

(2) Although the challenge was only to objectionable features of functional
constituencies, the challenge was necessarily to the whole of the legislation
relating to functional constituencies. The court could only decide if this legislation
was constitutional or not. If it were not, the 30 people elected to represent the
functional constituencies would not be Legislative Councillors and there would
be no Legislative Council (at 127H-I).

(3) The argument that Hong Kong’s electoral system was at an embryonic
s;lzas,gle and so should be judged sympathetically was irrelevant to the challenge (at

).

(4) The large differences in size of the functional constituencies, ranging from
39 voters 1o 487,000 voters was a departure from identical treatment. Any departure
from identical treatment must be justified, ie it must be shown that sensible and
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fair-minded people would recognize a genuine need for some difference of
treatment, the difference was rational and the departure was proportionale to the
need. If the departure from identical treatment was justified, the legislation would
survive the challenge. R v Man Wai Keung (No 2) [1992] HKCLR 207 followed
@t 130E-G). :

(5) In this case, sensible and fair-minded people would recognize the need for
some difference of treatment. By their nature, functional constituencies were
bound to vary in size. Sensible and fair-minded people would not condemn the
arrangement as irrational or disproportionate (at 1301-131B).

(6) The fact that 2.9 million people had two votes and | million had only one
also disclosed a departure from identical treatment. Whether such departure was
justified was not answered by applying the general test in R v Man Wai Keung (No
2) but by reference to art VII (3) of the Letters Patent, which permitted pcople of
a particular description to be given a voting entitlement in addition to a geographical
constituency vote. Functional constituencies came within art VII (3) (at 132F-H,
133C-E).

per Litton VP:

(7) The challenge should have been brought under O 53 as an application for
judicial review. If the appellants had done so, thecy would have had to show
sufficient interest to bring the case at the ex parte leave stage and it was difficult
to see how they could have fulfilled this requirement with regard to the complaint
over the disparity in sizes of the functional constituencies, as they were not even
members of a functional constituency. Further, by seeking declaratory relief and
commencing proceedings by originating summons, the court’s power was limited
under O 15 r 16 of the Rules of the Supreme Court to making binding declarations
of right. As the appellants were not electors in any functional constituency, they
had no rights which could be violated by the inequality of voting power (at 135E-
1, 136A-C).

(8) The appellants sought a declaration to impeach the whole of the Legislative
Council (Electoral Provisions) Ordinance which they acknowledged was too
wide. The judge should have had before him the precise form of relief the
plaintiffs said they were entitled to (at 136C-E).
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Communication No 172/1984, SWM Broeks v The Netherlands (9 April 1987,
United Nations Human Rights Committee, unreported)

Dixon v British Columbia (Attorney General) (1986) 31 DLR (4th) 546

Electoral Boundarles Commission Act, Re (1991) 81 DLR (4th) 16

R v Chan Chak Fan [1994] 3 HKC 145

R v Man Wai Keung (No 2) [1992] 2 HKCLR 207

Legislation referred to

Legislative Council (Amendment) Ordinance 1994

Legislative Council (Electoral Provisions) Ordinance (Cap 381)

Letters Patent arts VI(1), VII(1), (3), (5)

Hong Kong Bill of Rights Ordinance (Cap 383) s 3(2), Pt Il arts 1(1), 21, 22
Rules of the Supreme Court O 15 r 16, O 53 rr 1(2), 3(2), (7)

Other sources referred to
International Covenant on Civil and Political Rights

Appeal

This was an appeal from Keiths J's refusal to grant a declaration that functional
constituencies as provided for by the Legislative Council (Electoral Provisions)
Ordinance (Cap 381) were repealed by the Hong Kong Bill of Rights Ordinance

[1996] 1 HKC Lee Miu Ling v Attorney General (Bokhary JA) 127

(Cap 383) and art VII (5) of the Letters Patent (see (1995) 5 HKPLR 191). The
facts appear sufficiently in the following judgment.

Gladys Li QC and Nigel Kat (Robertson, Double & Lee) for the appellants.
Geaffrey Ma QC and Paul Shieh (Crown Solicitor) for the respondent.

Bokhary JA: Introduction

What the plaintiffs challenge are those provisions in the Legislative Council
(Electoral Provisions) Ordinance (Cap 381), which relate to functional
constituencies. They commenced these proceedings to seek a declaration
that those provisions have been repealed by art VII(5) of the Letters Patent
and s 3(2) of the Hong Kong Bill of Rights Ordinance (Cap 383). Having
lost before Keith J in the High Court (see (1995) 5 HKPLR 191), they now
appeal to this court. . :

Whether unconstitutional

In the court below, everyone including the judge took the question to be
whether the provisions under challenge had been repealed. In truth, however,
since those provisions were enacted after the Bill of Rights had come into
effect, the question raised by the challenge to them must be whether they
are unconstitutional. As we said in R v Chan Chak Fan {1994} 3 HKC 145
at 153:

The Letters Patent entrench the Bill of Rights by prohibiting any legislative
inroad into the International Covenant on Civil and Political Rights as applied
to Hong Kong. The Bill is the embodiment of the covenant as applied here.
Any legislative inroad into the Bill is therefore unconstitutional, and will be
struck down by the courts as the guardians of the constitution. And the test of
constitutionality is the same as the test of Bill consistency.

Consequences of unconstitutionality

Keith J said that the plaintiffs ‘only seek the elimination of those features
of the functional constituencies which make them objectionable’. That
may be what the plaintiffs desire. But we cannot rewrite the legislation
under challenge. Our task is to decide whether such legislation is
constitutional or unconstitutional. If we decide that it is constitutional, we
uphold it. But if we decide that it is unconstitutional, then, simply by
saying so, we strike it down.

Since we cannot rewrite the legislation which the plaintiffs challenge,
their challenge is necessarily to the whole of the legislation relating to
functional constituencies. No half-way course is open. So, if the plaintiffs’
challenge is correct in law, then (whether or not they desire or even realize
it) the legal consequences would be these.

First, the 30 persons returned to the Legislative Council in respect of
functional constituencies would not be Legislative Councillors after all.
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26 October 2002

Mr. Stephen Lam

Assistant Legal Adviser
Legislative Council Secretariat
Legal Service Division
Legislative Council

8 Jackson Road

Central

Hong Kong

Dear Mr. Lam,

Village R ive Election Bill

I refer to your letter of 18 October 2002 and my reply of
22 October 2002.

The Equal Opportunities Commission has advised that, as far as
it can anticipate matters, the provisions of the Village Representative
Election Bill are consistent with the Sex Discrimination Ordinance (Cap
480). A copy of the Commission's letter dated 25 October 2002 is
attached for your information. ' :

Yours sincerely,

W v%
(Stephen Fisher)

for Secretary for Home Affairs

cc. DHA (Attm.: Miss Monica Chen)
D ofJ (Attn.: Mr. Lawrence Peng
Mr. James O'Neil)
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FQUAL OPPORTUNITIES COMMISSION Uat 2002, 20/F.. Office Tower. Convoation Plaza.
» 1 Harbour Road. Wan Chai. Hong ‘Kong

B Websie: hup:#/www.coc.orphk

OurRef : EOC/CR/JUR/01

YrRef :  S/F(2)to HAB/CR/1/20/154 Pt. 6
TelNo. : 21062178
Faxline : 28243892

25 October 2002
By Fax: 2572 6546 and By Post

Mr. Stephen Fisher, JP

for Secretary for Home Affairs
Home Affairs Bureau

31¥ Floor, Southomn Centre
130 Hennessy Road

‘Wan Chai

Hong Kong

Dear Mr. Fisher,

Re : Village Representative Election Bill

I refer to my letter dated 23 Qctober 2002.

Please be advised that, as far as the Commission cah
anticipate matters, the provisions of the Village Representative Election
Bill are consistent with the Sex Discrimination Ordinance Cap. 480
(“SDO”).

However, consistency with the SDO does not necessarily
mean the Bill is also compliant with other legislation and instrument,
such as the Hong Kong Bill of Rights. You will appreciate that the
Commission is not charged with the function of ensuring compliance with
the Hong Kong Bill of Rights and it would not be appropriate for us to
offer any comment thereon. '



The above is the view of the Commission at this stage.
Should there be any new development, we will inform you as soon as
possible.

Yours faithfully,

D

RARIG PSR

Herman L.H. Poon
Legal Adviser (Ag).

TOTAL P.@3
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Extract from Official Record of Proceedings of
Council sitting on 25 November 1959

HEUNG YEE KUK BILL, 1959,

Tun Coroniar Scrrrary moved the First reading of a 13ill
intituled “An Ordinance to provide for the Establishment and Functions
of an Advisory and Consultative Body for the New ‘Territories and for
purposcs connected thevewith,™

Bt g1

1ONG KONG LEGISLATIVE COUNCIL (33

He suid:  Sir. nlthough the Heung Yce Kuk has unot until now
been a statutory body, it bas cxisted, us houourable Mewmbers are no
doulit aware, for more than thirty years. During (hat period it has.
until vecently, enjoyed a respected position in the eyes not only of the
people of the New Territorics but also of the ollicials charged with the
udministration of the New Territories and of the Government and the
community ns a whole. ‘The present Bill seeks to set up the Kuk as
u slatutory ndvisory body on New Territories affairs and to establish
uand consolidate und indeed to broaden its representative position, and
to cnsurc that it may retiin and enhance in the future the honoured
status and prestige which have been won faor it in the past by those
New ‘Terrilorics elders who have accepted the responsibility of ollice
thercin amd who in thut cupacity have mude so substantial a contribution
towards the good administrution of that part of the Colony.

The immediale ovcusion for the introduction of this Bill arises
from & dispute. or coullict, which has virtually prevented the Kuk from
functioning at ull during the last two years. ‘This unhappy state of
alfuirs begun ns a dispute between two Inctions within the Kuk which
led in late 1957 to the withdrawal by the Government of recognition
of the representutive stutus of the Kuk. Malters finally developed into
a dispute between one of these two factions on the one hand and the
Goverament on the other. The point at issue was a very simple one:
those who had by then assumed control of the Kuk maintained that the
Government ought to treat that body as being authoritatively representa-
tive of New ‘Territories opinion but should at the same time in no wuy
concern itsell with' the question how the Kuk officials were elected—
that is to say. wilh the Kuk's constitution—or with the question whether
the Kuk was truly representaltive,

Such u proposition cunnot logically command any support, although
1 supposc that i Government attached no importance to New Territories
opinion, then the existence and constitution of the Heung Yee Kuk
might be similarly dismissed us unimportant. This is not, however.
the case, us honourable Members are well aware, and indeed since the
war the Government has gone to considerable lengths to ascertain and
give heed 1o rural opinion.  Much time and care has been spent upon
this, und the resull has been the establishiment of the twenly-five Rurul
Conmnittees which now exist for the representation of loenl apinion in
almost cvery urca of the New ‘Lerritorics.

Sume Members may be interested to learn, Sir, of the arrangemets
that are mude (o ensure as far as possible that these Rurnl Camin (lces
truly sellect ruril opinion. At the bottom of the representative sysicin
is the ordinary vitluge fumily. The hecads of the fumilies in each village
choosc one or more rcpresentatives, depending on the size of the villnge.
‘The choice is reported to the District Oflicer who, if he is satisficd that
the nominution genuinely commands the support of the majority of the

~

—
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village and that the man is of good character, will extend formal
recognition to (he Village Represcntative. 1y the Rural Committce
ureas the Village Representatives sometimes together with one or two
other well-known men, form the full Rural Committee und they in their
turn elect the officinls of the Rural Commitiee, Elections for Villuge
Representatives are not often contested and in many cases a formal
clection is not necessary. In the Rural Comumittees there s usually
grealer competition and eleclions are supervised by the District Otficers
who cusure that the ballot is secret,

The Bill hefore Council nol ouly gives stututory recognition for
the first time to the Villuge Representative und the Rural Commitice:
it ulso cstablishes the Heung Yee Kuk us the apex in the representutive
pyvamid which 1 have just deseribed. e lending aflice-bearers of
these twenty-five Rural Conunittees, reinforced by some twenty clders
ol their own choosing. will compose the Full Counci! of the Tleung
Yee Kuk and will clect the Kuk's oftice-bearers from amongst their

own nuber, '

All this is in line with the Goverument's policy, over the lust ten
yecars ar more, lowards the representation of rural opinion. Honourable
Members will readily see thut there is a neced for some organization
lo carry oul the Heung Yee Kuk's traditionul functions, that is to say
1o co-ordinute purcly localized opinion and to present, in relution 1o
thalters that allect the New Terrilorics ut large. us opposed to matters
thut arc of only local significance, a consolidated und truly represemtative
stitement of responsible New Territories opinion. The object of the
Bill at present before Council is to set up the Kuk for this purpose as
4 statutory bodly. .

U should pechaps cmphusize here that the Heung Yee Kuk und the
Rurul Committees on which it will be based are purely advisory and
consultntive bodies, and the main purpase of this Bill is simply to
1e-estublish und conliem the Heung Yee Kuk in the position which it
has alecudy held for o tong time, under less formual arrangements until
the unhuppy events of the Pust (wo yeurs. 1 am confident that the future

- Kuk, functioning within its new statulory framework, witl more than

uphold the very worthy traditions which it inherits, and will again
make u substantial contribution townrds the good government of the
New ‘Territories. It will certainly be the policy of the Government ta
assist it to do so. :

Finally, Sir. before closing { fecl thut, in order ta prevent any
possible misapprehension that wight otherwisc arise, ! should mention
that the proposuls in this Bill are quite separate and distinet from the
issuc raised in an uction, of which honouruble Members may be awate,
instituted before the Supremie Court just over n year ago by certain
oflicers of the Kuk and which Is still pemlting, QGovernment. of course.
respects the accepted genernl principle that the law should not be
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changed to prejudice the existing rights of a litigant which he is seckin_g
1o usscrt in the Courts. ‘Uhe propasals in this Bill do not offend this
principle. . The litigation to which 1 have referred concerns solely the
position under the Socicties Ordinance of the present Heung Yee Kuk,
an issue nol affected by this Bill if it becomes law. While it is true
1o say that this Bill if enacted will make the issue before the Courts
an ecademic one; it is equally true to say that whether or not the
present Heung Yee Kuk should be held (o be sublect to the Societics
Ordinance Government would still need to introduce this legislation in
order (o establish a truly representative body, .

Tue ArTorNey GENERAL scconded.
The guestion was pot and agreed 1o,

The Uill was rcad a First time,

Objects and Reasons.
‘The “Objeccts und Reusons™ for the Bill were stated as follows : —

The reasons for this legislation are set out in the preatnble.
In creating a statutory body it is not intended to alter the general
advisory functions of the Heung Yee Kuk which are defined in clause 9.

2. In providing for the constitution of the Full Council clause 1
accords statulory recognition of Rural Counittees, whose Chairmen
and Vice-Chairmen are Ex Officio Councillors and vote for the Special
Councillors.

3. Clause 14 provides that the statutory body shall have the
exclusive use of the name and style Heung Yee Kuk, while clause 13
catitles the corporation (1o be established under clause 12) 1o call for
a lcase of the property in Tai Po which has loug been assoclated with
the activities of the Heung Yee Kuk. :
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