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Purpose of the Paper

1. At the Bills Committee meeting on 22 October 2002, a member
requested the Legal Service Division to advise on whether the proposed electoral
arrangements for Village Representative elections in the Bill are consistent with—

(a) the judgment of the Court of Final Appeal delivered in Secretary for
Justice & Others v. Chan Wah & Others [2000]3HKLRD64 (Annex 1);
and

(b) the Heung Yee Kuk Ordinance (Cap. 1097).

Consistency with Secretary for Justice & Others v. Chan Wah & Others

Brief facts of Secretary for Justice & Others v. Chan Wah & Others

2. Two non-indigenous villagers challenged the validity of the 1999
electoral arrangements for the position of village representative at their respective
villages by judicial review proceedings.  In respect of the challenge, the Court of
Final Appeal held, among other things, that—

(a) exclusion of non-indigenous villagers from voting or standing for
election at village representative elections was unreasonable and
contrary to the right to participate in public affairs (article 21(a) of the
Hong Kong Bill of Rights (Annex 2)); and

(b) electoral arrangement under which non-indigenous women married to
indigenous men had the right to vote but non-indigenous men married to
indigenous women were excluded from voting, contravened section 35
of the Sex Discrimination Ordinance (Cap. 480) (Annex 3).
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The right of the non-indigenous villagers to vote and stand for election at Village
Representative elections

3. The Administration proposes in the Bill to address the Court's ruling
relating to the right of the non-indigenous villagers to vote and stand for election at
village representative elections by establishing, for an Existing Village (defined in the
Bill), the office of resident representative with effect from 1.7.2003.  There will be
one Resident Representative for an Existing Village.  The function of a Resident
Representative is to reflect views on the affairs of the Existing Village on behalf of the
residents of the Village.  A Resident Representative will not deal with any affair
relating to the lawful traditional rights and interests of indigenous inhabitants.  A
person is not eligible to be registered as an elector for an Existing Village unless,
among other things, he has been resident of the Village for the three years
immediately before applying to be registered.  A person is eligible to be nominated
as a candidate at an election for an Existing Village only, among other things, if he has
been a resident of the Village for the six years immediately preceding the nomination.

4. The Bill also proposes to establish, for an Indigenous Village (defined in
the Bill), the office of indigenous inhabitant representative with effect from 1.7.2003.
There is also to be established for a Composite Indigenous Village (defined in the Bill)
the office of indigenous inhabitant representative with effect from the same date.
Both Indigenous Village and Composite Indigenous Village consist of indigenous
inhabitants but a Composite Indigenous Village is composed of two or more
indigenous villages.  There will be one to five Indigenous Inhabitant Representatives
for an Indigenous Village or a Composite Indigenous Village.  A person is not
eligible to be registered as an elector for an Indigenous Village or a Composite
Indigenous Village unless, among other things, he is an indigenous inhabitant (defined
in the Bill) of the Village, or a spouse of an indigenous inhabitant of the Village.  A
person could register as an elector for both an Indigenous Village (or a Composite
Indigenous Village) and an Existing Village, if he is both an indigenous inhabitant of
the Indigenous Village and a resident in the Existing Village.  A person is eligible to
be nominated as a candidate at an election for an Indigenous Village or a Composite
Indigenous Village only, among other things, if he is an indigenous inhabitant of the
Village.

Article 21 of the Hong Bill of Rights

5. The appeal was concerned with article 21(a) of the Hong Kong Bill of
Rights.  The limb referring to the distinction in article 1(1) of the Hong Kong Bill of
Rights had not been seriously relied on in the appeal.  That article refers to
distinction such as race, colour, sex, language, religion, political or other opinion,
national or social origin, property, birth or other status.  What had been relied on was
the limb of unreasonable restrictions.  The Court of Final Appeal held that the
exclusion of non-indigenous villagers from voting or standing for election at village
representative elections was unreasonable and contrary to article 21(a).
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6. The wording of article 21(a) suggests that it can be satisfied either by
imposing no restriction or reasonable restrictions on the right to participate in public
life.  The proposed electoral arrangements stated in paragraphs 3 and 4 have imposed
certain restrictions on the right to vote or stand for election at Village Representative
elections.  These restrictions include the qualifications of certain people to vote and
stand for election at Indigenous Inhabitant Representative elections, the qualifications
of certain people to vote and stand for election at Resident Representative elections
and the inequality of suffrage.  The question at issue is then whether these
restrictions are reasonable.  In Secretary for Justice & Others v. Chan Wah & Others,
the Court observed at p.654 of the judgment that "[t]he question whether restrictions
are reasonable or unreasonable has to be considered objectively.  One must have
regard to the nature of the public affairs the conduct of which is involved and the
nature of the restrictions on the right and the opportunity to participate and any reason
for such restrictions.".  In this respect, the Court in R v. Secretary for the Civil
Service & Anor, ex p AECS & Ors (1995)5HKPLR490 (Annex 4), when considering
article 21(c) (right of access to public service on general terms of equality), said at
p.517 of the judgment that—

"It is for the Government to determine what restrictions are reasonably
necessary, and the court's powers of intervention are limited.  That is
because, to adopt a phrase used by European human rights lawyers, the
Government has a 'margin of appreciation' in the determination of what is
reasonable.  Provided that the reasonableness of a restriction is within
the range of reasonable views which the Government can form, the courts
cannot substitute their own view for that of the Government.".

7. As mentioned in paragraph 5, the appeal in Secretary for Justice &
Others v. Chan Wah & Others did not rely on the distinction in article 1(1) referred to
in article 21(a).  Would it make any difference if the restriction is attributable to one
of the distinctions in article 1(1)?  In Association of Expatriate Civil Servants of
Hong Kong v. Chief Executive of the HKSAR [1998]2HKC138 (Annex 5), the Court
considered whether prohibition of public officers from being legally represented at
disciplinary hearing constituted unreasonable restriction on their right of access to
public service on general terms of equality protected by article 21(c).  The Court,
when considering article 21(c), drew a distinction between a case in which article 1(1)
is relied on or not.  In that case, if the restrictions were attributable to one of the
distinctions in article 1(1) in the context of article 21(c), it had to be shown that—

(a) sensible and fair-minded people would recognize a genuine need for the
preferential treatment,

(b) the preferential treatment was both rational and rationally connected to
the need which justified it, and
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(c) the preferential treatment was proportionate to that need, and was no
more extensive than was necessary to achieve the objective which made
the preferential treatment necessary.

In that case it was not contended that the restriction on legal representation was
attributable to any of the distinctions mentioned in article 1(1).  Despite that, the
Court went on to say at p.153 of the judgment that it had also considered the
restriction on legal representation against the three factors and concluded that those
factors had been satisfied.

8. Apart from article 21(a), article 21(b) of the Hong Kong Bill of Rights is
also relevant the electoral arrangements proposal in the Bill.  Article 21(b)
guarantees, without unreasonable restrictions, the right to equal suffrage.  The
proposed electoral arrangements allow an indigenous villager who is also a resident to
have two votes to cast at an Indigenous Inhabitant Representative and a Resident
Representative election respectively.  Do the electoral arrangements contravene the
right to equal suffrage?  In Lee Miu Ling v. The Attorney General [1995]HKCA517 :
(Annex 6), the plaintiffs made complaints against the constitutionality of the
provisions of the Legislative Council (Electoral Provisions) Ordinance (Cap. 381)
(now repealed) relating to the electoral arrangements for the functional constituencies.
One of the complaints was that some people could vote in a geographical constituency
and also in a functional constituency at the same time, while other people could only
vote in a geographical constituency.  In dismissing the complaint, the Court had not
relied on the general test in The Queen v. Man Wai-keung (No. 2) [1992]2HKCLR207
(to be discussed later on in this paragraph) because it was of the view that the
"inequality of suffrage" was consistent with article VII(3) of the Letters Patent and
hence not unconstitutional.  However, the Court's application of the general test in
The Queen v. Man Wai-keung (No. 2) in dismissing another complaint about the
disparity in the weight of each voter in different constituencies which varied in size is
highly relevant to our discussion.  While acknowledging that there was a departure
from identical treatment, the Court agreed with The Queen v. Man Wai-keung (No. 2)
that—

"Clearly, there is no requirement of literal equality in the sense of
unrelentingly identical treatment always.  For such rigidity would
subvert rather than promote true even-handedness.  So that, in certain
circumstances, a departure from literal equality would be a legitimate
course and, indeed, the only legitimate course.  But the starting point is
identical treatment.  And any departure therefrom must be justified.  To
justify such a departure it must be shown : one, that sensible and fair-
minded people would recognize a genuine need for some difference of
treatment; two, that the difference embodied in the particular departure
selected to meet that need is itself rational; and three, that such departure
is proportionate to such need.".
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In this respect, the test in The Queen v. Man Wai-keung (No. 2) is materially the same
as the three factors mentioned in Association of Expatriate Civil Servants of Hong
Kong v. Chief Executive of the HKSAR.

Advice

9. The question whether the restrictions in the electoral arrangements
proposed in the Bill are consistent with article 21(a) appears to be a question of
reasonableness to be considered objectively having regard to all the circumstances of
the case : Secretary for Justice & Others v. Chan Wah & Others.  In deciding this
question Members may have regard to whether the proposed electoral arrangements
have best achieved a balance in the protection of the interests of the indigenous
villagers and the non-indigenous villagers of the New Territories.  In this connection,
the Government has a "margin of appreciation" in the determination of what is
reasonable : R v. Secretary for the Civil Service & Anor, ex p AECS & Ors.
Assuming that the restriction is attributable to one of the distinctions mentioned in
article 1(1), Members may further consider whether it has been established that—

(a) sensible and fair-minded people would recognize a genuine need for the
restriction,

(b) the restriction is both rational and rationally connected to the need
which justified it, and

(c) the restriction is proportionate to that need, and is no more extensive
than is necessary to achieve the objective which makes the restriction
necessary : Association of Expatriate Civil Servants of Hong Kong v.
Chief Executive of the HKSAR.

Sex Discrimination Ordinance

10. To address the Court's ruling on the inconsistency of some of the
existing electoral arrangements with section 35 of the Sex Discrimination Ordinance
(see paragraph 2(b)), the Bill proposes that a person is eligible to be registered as an
elector for an Indigenous Village or a Composite Indigenous Village, if he is, among
other things, an indigenous inhabitant of the Village or a spouse of an indigenous
inhabitant of the Village.  The Legal Service Division has written to the
Administration to confirm whether it had consulted the Equal Opportunities
Commission about the compatibility of the proposals in the Bill with the Sex
Discrimination Ordinance.  In response, the Administration consulted the Equal
Opportunities Commission which has advised that, as far as it can anticipate matters,
the provisions of the Bill are consistent with the Sex Discrimination Ordinance
(Annex 7).  We have nothing further to add in this respect.
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Consistency with the Heung Yee Kuk Ordinance

Objects of the Heung Yee Kuk Ordinance

11. The object of the Heung Yee Kuk Ordinance ("the Ordinance") is to
establish Heung Yee Kee.  Section 9 of the Ordinance states the objects of the Heung
Yee Kuk shall be—

(a) to promote and develop mutual co-operation and understanding among
the people of the New Territories;

(b) to promote and develop co-operation and understanding between the
Government and the people of the New Territories;

(c) to advise the Government on social and economic developments in the
interests of the welfare and prosperity of the people of the New
Territories;

(d) to encourage the observance of all such customs and traditional usages
of the people of the New Territories as are conductive to their welfare
and to the preservation of public morality; and

(e) to exercise such functions as they may be invited to from time to time by
the Chief Executive.

12. Section 9(a)-(d) refers to "the people of the New Territories".  Neither
the Hansard relating to the passage of the Heung Yee Kuk Bill, 1959 (Annex 8) nor
the Ordinance shed any light on the meaning of the term.  In Secretary for Justice &
Others v. Chan Wah & Others, counsel for the indigenous villagers contended that as a
matter of reality, Heung Yee Kuk represented predominantly the interests of the
indigenous inhabitants of the New Territories and the village representatives had
represented predominantly the interests of the indigenous villagers.  In reply, the
Court was of the view (at p.653 of the judgment) that even though there must have
been a point in time when all villagers were indigenous.  By definition, this was the
case in 1898.  But with the rapid change coming to the New Territories in the last
few decades of the 20th century, economic and social forces had resulted in mobility.
The Court then referred to the two villages in question and concluded that the non-
indigenous villagers made up a substantial portion of their population.  As to Heung
Yee Kuk, the Court was of the view (at p. 653-4 of the judgment) that—

"its statutory functions are not limited to representing the interests of
indigenous inhabitants.  Whatever may have been the position in the past,
the present composition of its Full Council is that there is now a
significant portion (about 25%) who are non-indigenous inhabitants (see
Cheung J's judgment at Tse Kwan Sang v. Pat Heung Rural Committee &
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Another [1999]3HKLRD267 at p.281, [1999]3HKC457 at p.472).  The
amendment to the Kuk Ordinance in 1988 was evidently to facilitate the
participation of non-indigenous inhabitants.  Leaving aside the position
as a matter of fact, and turning to the proper construction of the phrase, "a
person … to represent a village", should it be construed to mean to
represent only the indigenous villagers?  Even assuming that in 1959
when the Kuk Ordinance was enacted, the population in the villages
consisted only of indigenous villagers, there is no justification for
suggesting that the meaning of the statute was intended to be frozen at the
time of its enactment.  The Kuk Ordinance providing for the Kuk's
incorporation and its functions looks to the future.  As is usual with
statutes, the Court should construe it in accordance with the need to treat
it as continuing to operate as current law.  See Halsbury's Law of
England (4th ed., Reissue) Vol. 44(1), paras.1218 and 1473.  So
construing it, the phrase 'to represent a village' carries its ordinary
meaning of representing the whole village.  It cannot be read to mean
only a part of the village.  Accordingly, both indigenous villagers and
non-indigenous villagers which make up its population would be
represented.".

Advice

13. It is clear from the analysis in Secretary for Justice & Others v. Chan
Wah & Others that the object of the establishment of Heung Yee Kuk is to represent
the interests of indigenous inhabitants and non-indigenous inhabitants of the New
Territories.  On this premise, the proposed electoral arrangements for non-indigenous
inhabitants to vote and stand for election at Existing Village Representative elections
are not inconsistent with the statutory functions of Heung Yee Kuk.

Prepared by

Legal Service Division
Legislative Council Secretariat
18 November 2002
Advice/02-03
























































