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(Attn : Mr Stephen Fisher
Deputy Secretary for Home Affairs)

Dear Mr Fisher,
Village Representative Election Bill

Further to our letter of 18 October 2002, we have further queries for your
clarification.

General observation

At the Bills Committee meeting on 22.10.2002, the Administration mentioned that the
lawful rights and interests of the indigenous inhabitants usually referred to the entitlement
to hillside burials, exemption from government rent and rates, and benefits relating to
land granted to male indigenous inhabitants under the small house policy. Could the
Administration confirm whether the list of the lawful rights and interests of the
indigenous inhabitants as mentioned above is exhaustive? If not, could the
Administration give more examples?

Clause 14(f

Why is a different formulation adopted in comparing to similar provision in section 30(f)
of the District Councils Ordinance (Cap. 547)?

Clause 15(5)

In relation to an indigenous inhabitant who is living abroad and used to hold a Hong
Kong identity card, would you confirm whether it is correct that he could be registered to
be an elector under clause 15(5) if he meets the requirement of either clause
15(5)(c)(ii)(A) or clause 15(5)(d)(i), provided other requirements of clause 15(5)(a) and
(b) are also satisfied?



In relation to an indigenous inhabitant's spouse who is not a Hong Kong permanent
resident, would you confirm whether it is correct that he or she could be registered to be
an elector under clause 15(5) if he or she meets the requirement of clause 15(5)(d)(ii) (for
example, an identity document issued by a foreign government), provided that the
requirements of clause 15(5)(a) and (b) are also satisfied?

Clause 15(6)& (7)

Isthe option at the elector's choice?

Is the choice, if any, to have effect only in relation to the election (ordinary and by-
election) in question?

Is the choice, if any, irrevocable in relation to the election (ordinary and by-election) in
guestion?

Clause 16(€e)

Why is a different formulation adopted in comparing to similar provision in section
31(1)(e) of the Legidative Council Ordinance (Cap. 542)?

Clause 17(2)

Would it be appropriate to empower the Electoral Registration Officer to amend "other
personal particulars' of the person who is recorded in the register (c.f. section 31(2) of the
District Councils Ordinance)?

Clause 22(1)

In comparing to clause 22(2)(f), why is it not necessary to require a candidate under
clause 22(1) to be a Hong Kong permanent resident as well?

Clause 25(3)

What would happen to the validity of an elector's signature on a nomination form if he
subscribes more than the specified number of nomination forms which are delivered at
the same time?

Clause 49

Since the copy of certificate under clause 45(4) is to be delivered to the Secretary, the
Electoral Affairs Commission and the Director, would it be appropriate for the effective
time to be computed not only when the Director receives the certificate but also when the
Secretary and the Electoral Affairs Commission receive the certificate?



Clause 58
How would you justify from a policy point of view that an elector is not entitled to bring

proceedings against persons on grounds of disgualification (c.f. section 73 of the
Legidative Council Ordinance)?

Clause 62(3

What existing electoral arrangements and conduct of an election to elect an office holder
of a Rural Committee are inconsistent with Article 21(a) and (b) of the HKBOR?

Schedule 4
(@ Amendment to section 8 of the Electoral Affairs Commission Ordinance (Cap. 541)
Would it be necessary to provide for report on village by-election?

(b) Amendment to section 16(1)(c) and (2)(c) of the Elections (Corrupt and Illegal
Conduct) Ordinance (Cap. 554)

Would it be necessary to provide for new section 4(j) situation?

(c) Amendment to section 28(5)(a)(i) of the Elections (Corrupt and Illegal Conduct)
Ordinance

Would it be necessary to provide for new section 4(j) situation?
Chineseversion

We have marked our comments on the attached copies of Chinese version of the Bill for
your consideration.

It is appreciated that your reply, in both languages, could reach us at your
earliest convenience.

Yours sincerely,

(Stephen Lam)
Assistant Legal Adviser
Encl
c.c. Department of Justice
(Mr Lawrence Peng, SALD (Acting)) (Fax No. : 2845 2215)
LA
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VILLAGE REPRESENTATIVE ELECTION BILL cisr -
without limiting paragraph (a), where the election is to be teld
or ig held within 3 years after the date of the person’s conviction, -
is or has been convicted—

(D) of having engaged in corrupt or illegal conduct;

(i) of an offence against Pact 11 of the Prevention of Bribery

Ordinance (Cap. 201); or

(iit) of any offence prescribed by the EAC Regulations;
is found under the Mental Health Ordinance (Cap. 136) to be
incapable, by reason of mental incapacity, of managing and
administering his property and affairs; or
is a member of the armed forces of the People’s Republic of
China or any other country or territory.

Electoral Registration Officer to compite
and publish registers of electors

(I) The Electoral Registration Officer shall compile and publish in
g 2ccordance with the BAC Regulations—

a provisional register of electors for a Village not later than 72
days before the village ordinary election date for the Village; and
a final register of electors for the Village not fater than 30 days
before the village ordinary election date for the Village.

¥ (2) The Electoral Registration Officer may amend a provisional register
& or a final register so as to rectify any clerical or printing error or any ircorrect
& name or address of a person who is recorded in the register.

¥ (3) A provisional registet for a Village shall be based on the existing final
B register for the Village that is in effect at the time when the provisional register

i (4 In compiling a provisional register for. a Village, the Electoral
': Registration Officer shali—

after sccutinizing the register on which the provisional register is
based, steike out the names and other relevant partieulars of the
persons whom the Electoral Registration Officer is satisfied on
reasonable grounds as being no longer eligible lo have their
Rames included in the final register for the Village; :
enter the names and other relevant pacticulars of those persons
on an omissions [ist; and

add to the register the names and other relevant particulars of
the persons who have made applications for registration since
the date prescribed for the purposes of this paragraph by the
EAC Reguiations and who are eligible to have their names
included in the final register for the Village.
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. election for the Vlllage has failed, or has falled to the extent

PART 4

CoNbucT OF ELECTION

D, Secretary to specify dates for village
ordinary elections

(1) The ficst village ordinary election for a Viflage shall be held in 2003.
i:  (2) A village ordinary election for a Village shall be held in each
fsubsequent fourth year after the first village ordinary election for the Village is
1 cld under subsection (1).

* (3) The Secretary shall—

specify a date or dates for halding a village ordinary election for
a Village under this section; and

- (b), give notice of the date or dates in the Gazette.
_ (4) The Secretary may specify different dates for holding village ordinary
plections for different Villages.
&1 '(5) The date or dales so specified is or are not to be earlier than 3 months
g nd not later than one month before the new term of office of the Village
| i epresentative concemed is to begin.

:_;Viilage by-election (o be held to fill vacancy In
office of village representative

(l) The Blectoral AfMairs Commission shall, in accordance with the EAC
R gulatmns, arrange for a viliage by-election for a Village to be held in the
ollowmg circumstances and not otherwigse—

on the making of a declaration under section 12 as to the
existence of a vacaucy in the office of village representative for

the Viliage;
on ‘the making of a declaration under seclion 29(2) that an

mentioned in section 29(2)(b);

on the making of a declaration under section 30(1) that the
proceedings for an election for the Village have been terminated;
and
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: () If, after the close of polling for an election for a Village but _before

LABEXEE SMBHANRBNRBRAS S URERERES « NEREGRFRY eclaring the result of the electton, it comes to the knowledge of the Returning
TERERRBLA I + QUAKBEIRABIE (7 MO BEBE OV R M S sk EEEIRAT + FUABRIG S B M g RO Ticer for the Village that a validly nominated candidate for election for the
FEE, HmSERALHREERER— B RSE - BVillage has died or is disqualified from being elected, the proceedings for the

(3) MEEEEHYE . B P , Eection are not to be terminated at that stage. If the counting of votes in
# gﬁgfggﬁoﬁﬁgﬂgﬁ__ﬁ%( e spect of the election has not begun or is being conducted, the counting of

@) BEERREED ;R : :.; __t;.t;"i:dto begin or to continue as if the death or disqualification had not
- (3) If, after the counting of votes is finished, the candidate mentioned in
W) RN RSP IR LM REAARS REHGESZR Y NBRbsestion (2) s found to be successful at the election, the Returning Officer
faball, in accordance with the EAC Regulations, publicty declare the election—
N {2) to have failed; or
(&) (wherz more than one Village Representative is to be returmned
; for the Village at the election and there is another candidate
returned for the Village) to have failed to the extent that the
number of candidates returned for the Village at the election was
less than the number of Village Representatives to be returned
for the Village at the election,

() fEXSEH RSN RN EET AR RN - S 00BE 117 :

System of voting and counting of votes

1) At every election that is contested— o :
-~ 1 {a) a poll shall be taken of the electors for the Village for which the

election is held;

() EGAAREGREN—
(o) ZETREAFRSTRBHBIIOBREN

_{b) the voting at the poll shall be by secret ballot; and

{c) the election shall be conducted in .accordance with this
! Ordinance and the EAC Regulations. _

(2) : The Returning Officer for a Village is responsible for supervising an
on: for the Village in accordance with this Ordinance and the EAC
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: " iillage at the election.

(5)- Where an election for a Village is contested by more candidates than
.umber of Village Representatives to be returned for the Village at the

on-— :
(g} if one Village Representative is to be returaed for the Village at
: the eclection, the candidate to be elected as the Village
Representative for the Village is the one who obtains the greatest

nuwnber of votes at the election; and
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: : (&) if more than one Village Representative is to be returned for the

Representatives for the Village are those who obtain the greatest
number of votes at the election and then the next greatest and so

i elected.

(6): If, after the counting of votes in respect of an election for a Village is

ed, a Village Representative is still to be returned for the Village at the

on and the most successful candidates or the most successful candidates

ining (as the case'may be) have an equal number of votes, the Returning
t Tor the Village shall determine the result of the election by drawing lots.

person on whom the lot falls shall be returned for the Village al the

on. . _ L.

{7) As soon as practicable after determining the result of an election for

lage, the Returning Officer for the Village shall, in accordance with the

> Regulations, publicly declare the candidate who was successful at the

on to be duly elected as a Village Representative for the Village.

(8) Despite subseclion (7), if, belore declaring the cesuit of an election for
Ailfage, it comes Lo the knowledge of the Returning Officer for the Village

Bhtithe candidate who was successful at the efection has died or is disqualified

ing elected, the Offtcer—

a) shall not declare that candidate as elected; and

5) shall publicly declare under section 30(3) that the election—

i () bas failed; or

(ii) (where more than one Viflage Representative is to be
returned for the Viliage at the efection and there is another

candidate ceturned for the Village) has failed to the exlent

that the number of candidates returned for the Village at

the election was less than the number of Village

Representatives to be returned for the Village at the

election. :
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Ll y proceedings brought to question the validity of an election, the
- 3 pittshall not declare the election to be invalid only because of—
(@) a failure to comply with the regulations made under section 65,

or the EAC Regulations; or

Village at the election, the candidates to be elected as the Village -

on until the required number of Village Representatives is
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VILLAGE REPRESENTATIVE ELECTION BILL

> (c) the petitioner ceases to prosecute the petition. :
8): If thers are 2 or nore petitioners, an appfication to withdraw ot
on, or o cease to prosecute, the election petition can be made only with
nsent of all the petitioners.
2{9)" Any person who—

- {a) contravenes subsection (1); or
(6) without reasonable excuse, fails to comply with subsection (6),
its an offence and is liable on conviction to a fine at level 2 and to
onment for 6 months.

g When an election petition is terminated

l,m' If an election petition is lodged by one petitioner, the petition is

Eminated by that petitioner’s death.
A

5 (2) 1 an clection petition is lodged by 2 or more petitioners, the petition
germinated i the last remaining petitioner dies.

#1(3) The termination of an election petition under this section does not
Qect the liability of the estale of the deceased petitioner, or the liability of any
her person, for the payment of costs previously incurred.

B((4) On the termination of an election petition under this section, the
sesistrar of the High Court shall publish in the Gazetle 4 notice of Lhe
fplination.

#1(5) Within 14 days after the publication of such a notic, any person who
Y'? have lodged an election petition in respect of the election concerned may
ly: to the Court in writing to be substituted as a petitioner. On receiving
jgehian application, the Court may, if it thinks appropriate, substitute the
Bblicant for the origiunal petitioner,

§1(6) - The same security shall be given by or on behalf of the substituted
gitioner as would be required to be given by or on behalf of the original

enr respondent can withdraw from
election petition praceedings and be
Esubstituted
If, before the trial of an eleclion petition, a respondent other than a
ing Officer—
(a) dies, resigns or otherwise ceases to hold the office of village
representative to which the petition relates; or
(b) gives the Registrar of the High Court notice that the respondent
? does not intend to oppose the petition,
he Registrar shall publish in the Gazette a notice of that fact.
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C792 (HIEBRBENER)
oM PART 6 i
EENBEREM APPOINTMENT AND FUNCTIONS OF OFFICERS
i

51, BRRSIFRRNES [lipoin(mmt of Electoral Registration

fficer and assistants
ad

t;mThe Secretary shall appoint an Electoral Registration Officer and
ber of Assistant Electoral Registration Officers az appears to the
to be necessary for the purposes of registering persons as electors at

(1) RRAMSEAARSBNER  RE—-ERVSECIERNARRLEN
MBERBRIRERIDEL - '
2 BEHLIERAFHRKETARYN - DRBFRARNREARIIRAT
BTHAVRAE - _ ]
(3) PEBERSREETVEEYTEEENRET » RITRBBT LM
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Xtions.
8(2). The Electoral Registration Officer has such functions as are imposed
nferred on the Officer by or under this Ordinance or the EAC
tions.
2(3) An Assistant Electloral Rdgistration Officcr may, with the authority
e] Electoral Registration Officer, perforin the (unctions of Blectoral
ration Officer.
The Secretary shall publish in the Gazette a notice of the
'_:tmenl of a person as the Electoral Registration Officer and the Officer's
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The Government shall ensure that the Electoral Registration Officer
ided with such stafl as the Officer requites in order to perform the
functions under this Ordinance or the EAC Regulations.

i Bxpenses properly incurred by the Electoral Regjstration Officer in
‘ormance of the Officer’s functions under this Ordinance or the EAC
ns are a charge on, and are payable from, the general revenue.

52, RPTVEETHAEHN ] c :.tomll Registration Officer may spécify

’“ Blectoral Registration Officer may specify the form of any
on, notice, return, record or other document required for the purposes
18)Ordinance.
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b -‘ tment of Revising Officer

Y 'The Chief Justice may appoint any magistrate to be a Revising
r:for the purposes of this Ordinance.

- If no appointraent is made under subsection (b), the Registrar of the
Pourt is taken to be a Revising Officer.

‘A Revising Officer has such functions as are imposed or conferred on
by or under this Ordinance.
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22+ 99 « 125 B 126 GEFLA N B G powers and immunities of 1 magistrate under sections 21, 22, 99, 125 and 126

0f the Magistrates Ordinance (Cap. 227).

k4, Appoinément of Returning Officers and
. b assistants - ‘
() BREGARFAHNKSPRBTTAG—BHRE - KRBEERN BT (1) The Blectoral Affairs Commission shall appoint for each Village a

RIERENEHORENR T - i EReturning Officer and such number of Assistant Returning Officers as appears
2) BREEAFFHRIBERERN - RBAKFNRRE S EHE TR the Secretary to be necessary to enable an election to be held for the Village.

ol R Fel &y z) — "B (2 A Returning Officer has such functions as are imposed or confetred
(3) WREERLETNAABRS T TASET » SIFRS 08 - bn the Officer by or under this Ordinance or the EAC Regulations.
(1) REATEESNSHASABREARSEENEEEEORENAE. BF. O Anﬁ_Assistanl Returning Officer may, with the authod&y of the
Y . a0 4= Beturning Officer concerned, perform the functions of Relurning Officer.
m {ﬁjgﬁ?}ﬁﬁtmﬁf@ﬁlﬁ%;l..{[ﬁ!ﬁ&éﬂ!i&lﬂbﬂ*ﬁﬁﬂilﬁﬁﬁiﬂ.ﬁ’]ﬁﬁﬂﬁﬂﬁﬁ (4) The Sccretary shall publish in the Gazette a notice of the

v , s pppointment of a person as a Returning Officer and the Officer’s address.
&!ﬁ(G{Q&ﬁfigﬁﬁbﬁﬁ&mmaﬁﬁ‘é‘ﬁiﬂﬁﬁﬁﬁ%ﬁkﬁﬁiﬁﬁfﬁﬁm Xii - 7 £2 (5) The Government shall ensure that each Returning Officer is provided

5. REXENBIEBNRE

Bvilh such staff as the Officer requires in order to perform the Officer’s
functions under this Ordinance or the EAC Regulations.

po {6) Expenses properly incucrred by a Returning Officer in. the
irformance of the Officer’s functions under this Ordinance or the EAC
gegulations are a charge on, and are payable from, the general revenue.

55 HRREARREREENRGT fferice to obstruct or hinder electoral

l fflcer .
EEATA S A SR BAR T 05 08 - BELBBL T H6 M AR UG SE A AT A0 o (R B ‘
B HED (5 541 ) . SAAMHIRNR(RBRBERARN (S 41 %) EF2

TORM o MBSESE  —BER o RS2 EDHK.

;:;erson who, without reasonable excuse, obstructs or hinders, or
tferes with, ‘an electoral officer in the performance of a function imposed,
giconfecred, by or under this Ordinance or the Electoral Affairs Commission

: ‘l" &) im;“"e {Cap. 541) commits an offence and is liable on conviction to a fine
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.(l)"' '.I'hc Secretary may give directions, not inconsistent with this
(ERFERBAGHIDGE 54 2) RANBRETRRTRBOTAMEEURS SEiC/ance or the Electoral Affairs Commission Ordinance (Cap. 541), either
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rally or in any particular case, with respect lo the performance by.an
al officer of any of the officer's functions under this Ordinance or the

oral Affairs Commission Ordinance {Cap. 541) with respect to the
ng or conduct of an election. -
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(4) HUETRITHME - HARMTRIE GRS 27235 21 - .' {4) A Revising Officer has, when performing the Officer’s functions, the
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