Paper No. 28

National Security (L egidative Provisions) Bill -
| ssues on Adaptation of Laws

I ntroduction

This paper sets out the Administration’s response to issues relating to
the adaptation of laws programme raised at the meeting of the Bills Committee
held on 25 March.

Adaptation of Laws Programme

2. In accordance with Articles 8 and 160 of the Basic Law, all Ordinances
of Hong Kong (with the exception of 24 Ordinances or parts of Ordinances)
were adopted as the laws of the Hong Kong Special Administrative Region
under the “Decision of the Standing Committee of the National People's
Congress on Treatment of the Laws Previoudy in Force in Hong Kong in
accordance with Article 160 of the Basic Law of the Hong Kong Special
Administrative Region of the People’s Republic of China’ on 23 February 1997.

3. The Decision also sets out the principles on which the previous laws
were adopted and how various expressions inconsistent with the status of Hong
Kong as a Special Administrative Region of the People’s Republic of China are
to be construed. These principles have been enacted as part of the local law by
the Hong Kong Reunification Ordinance (Ord. No.110 of 1997) and are now
incorporated as section 2A and Schedule 8 in the Interpretation and General
Clauses Ordinance (Cap. 1). In line with these general principles, more
detailed principles of interpretation have been added to Cap. 1 by the
amendments made under the Adaptation of Laws (Interpretative Provisions)
Ordinance (Ord. No.26 of 1998). A note setting out the Guiding Principles and
Guideline Glossary of Terms was issued to the Legidative Council in November
1998 (LC paper no. CB(2)739/98-99(01)), a copy of which is enclosed at the
Annex.

National Security (L egidative Provisions) Bill

4, The National Security (Legidlative Provisions) Bill sets out the
amendments to existing ordinances pursuant to the obligations imposed by



Article 23 of the Basic Law. We have not proposed to dea with the
adaptations that may be required for the respective ordinances being amended
by the Bill. The relevant unadapted references in these ordinances will be
construed following the above guiding principles. All military references in
the laws of Hong Kong, including those under sections 6 and 7 of the Crimes
Ordinance, will be adapted collectively in a separate exercise.

5. As explained in paragraph 9.3 of the Consultation Document on the
Proposals to Implement Article 23 of the Basic Law, section 18 of the Crimes
Ordinance is clearly intended to penalise unauthorised military training for
offences against the state. The provision is considered justified for retention.

Security Bureau
April 2003

[P(f)\LegCo\Bills-com\paper\200313.doc]



Annex

LC Paper No. CB(2)739/98-99(01)

Adaptation of Laws Programme

Guiding Principles and Guideline Glossary of Terms

BACKGROUND

In accordance with Articles 8 and 160 of the Basic Law, all Ordinances of Hong Kong (with the exception of 24 Ordinances or parts of
Ordinances) were adopted as the laws of the Hong Kong Special Administrative Region under the Decision of the Standing Committee of the
National People’s Congress on Treatment of the Laws Previously in Force in Hong Kong in accordance with Article 160 of the Basic Law of the

Hong Kong Special Administrative Region of the People’s Republic of China adopted on 23 February 1997.

2. The Decision also sets out the principles on which the previous laws were adopted and how various expressions inconsistent with the
status of Hong Kong as a Special Administrative Region of the People’s Republic of China are to be construed. These principles have been
enacted as part of the local law by the Hong Kong Reunification Ordinance (Ord. No.110 of 1997) and are now incorporated as section 2A and
Schedule 8 in the Interpretation and General Clauses Ordinance (Cap. 1). In line with these general principles, more detailed principles of
interpretation have been added to Cap. 1 by the amendments made under the Adaptation of Laws (Interpretative Provisions) Ordinance (Ord.
No.26 of 1998).

3. During the term of the Provisional Legislative Council, adaptations considered essential to the operation of the Special Administration

Region were made under 6 Ordinances (the so-called “essential” adaptation Ordinances) each dealing with one or more subject matters.

4. The present stage of the adaptation exercise makes adaptations on an Ordinance-by-Ordinance basis and, subject to the qualification

mentioned in paragraph 12 below, seeks to deal with all remaining adaptation matters.
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GUIDING PRINCIPLES
5. In implementing the present stage of the adaptation of laws programme, the guiding principles to be applied are as follows-

(a) that the provision when adapted should be consistent with the Basic Law and with Hong Kong’s status as a Special Administrative Region
of the People’s Republic of China, but that subject to this each provision should, as far as possible, be to the same legal effect after its
adaptation as before. Any amendment that is neither related to the Basic Law nor necessitated by Hong Kong’s new status are outside the
scope of the adaptation of laws programme;

(b) that the adaptation of each provision should be made in accordance with the relevant provisions of the Interpretation and General Clauses
Ordinance (Cap. 1) where applicable, but the adaptation must be considered in the context of the particular Ordinance concerned and other
related Ordinances.

GUIDELINE GLOSSARY OF TERMS

6. For the purposes of the present exercise, the ‘new terms’ shown in the table at Annex A are treated as the guideline adaptation of the
corresponding ‘original terms’ shown in the table.

7. The table is neither definitive or exhaustive. However, amendments for adapting particular terms, or instances of departure from the
guidelines, will be explained separately to the Bills Committee involved.

MISCELLANEOUS MATTERS

8. Change of Titles
Various titles to government agencies and post titles were changed upon reunification (e.g. “Legal Department” to “Department of

Justice”). Most of the changes of titles have already been effected under the Declaration of Change of Titles (General Adaptation) Notice 1997
(L.N. 362 of 1997-at Annex B)(“Change of Titles Notice”) made on 23 June 1997 under section 55 of the Interpretation and General Clauses
Ordinance (Cap. 1). The looseleaf edition and the Bilingual Laws Information System (“BLIS”) version (available through the internet) of the
Laws of Hong Kong will incorporate those adaptations effected by that Notice upon enactment of the Adaptation of Laws Bill for the Ordinance
concerned. For the time being, the unadapted titles will continue to appear in the looseleaf edition and the BLIS version of the Ordinances.
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9. Historical references
Historical references do not normally need to be adapted. For example, when referring to a notice given by the Governor or a resolution
passed by the Legislative Council before reunification, the references to “Governor” and “* 3% %1 can remain unchanged. In some cases, it may

be appropriate to delete an historical reference if the provision is spent or if keeping the reference presents problems for the adaption of other
references.

10.  Section headings
Section headings that require adaptation will be adapted editorially.

11. Short titles & Change of Titles Notice
Where the short title to an Ordinance includes mention of a title which is subject to adaptation under the Change of Title Notice (e.g. the

Royal Hong Kong Auxiliary Police Force Ordinance (Cap. 233)), any reference to that short title found in another Ordinance will be adapted as a
consequential amendment in the Adaptation Bill for the former Ordinance.

12.  Adaptations not dealt with in the present stage of the exercise
Adaptation of the following references and provisions will not be dealt with in the Adaptation of Laws Bills for the individual Ordinances
in which they are found but will instead be dealt with collectively in separate Bills for the subjects concerned-

(a) references to “Her Majesty’s forces” and other military references;

(b) provisions relating to proceedings against the Crown that need to be considered in the context of the adaptation of the Crown Proceedings
Ordinance (Cap. 300);

(c) provisions relating to Article 23 of the Basic Law.
Law Drafting Division

Department of Justice
November 1998
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Annex A

Adaptation of Laws Programme

Guideline Glossary of Terms

Item ENGLISH CHINESE

No. Original Term New Term Original Term New Term Remarks
1 abroad outside Hong Kong JHES/ 9t B FK[ N el
2 appellate court [no change] f?ﬂ? i ?ﬁ%f%ﬁﬁ R
3 branch bureau A Kb BL 48(5) & BL 60
4 Chief Justice [no change] H ?“J“W? oy AR ?‘J FH Sched 8, s.21F
5 Chief Justice of the Chief Judge B ?“J A B fﬁ’J FH Sched 8*, s.21D

Supreme Court

*Schedule 8 of Cap.1.
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Item ENGLISH CHINESE
No. Original Term New Term Original Term New Term Remarks
6 Colonial Regulations Any executive order issued | (FENEAF]) E IE LR ﬁ‘% I BL 48(4)
by the Chief Executive for 5 N Eiffya L' YT Executive Order No. 1
the administration of the |—f *1?*“ | ch‘L 7 of 1997
public service and any i QJ [l;\l" Y i [See Note [ below]
regulation or direction made ]%ﬁ ’?ﬁ ¢ 'E'J = I'H 3‘?
under such order ER
7 Colony Hong Kong Fﬁ pEiS [no change] Sched 8 5.6
[See Note' below]
8 Court of Appeal [no change] _FI??H? 55 _FP%H i Sched 8%, s.8
Cap. 1,s.3
9 court of first instance [no change] ’FLF—: Vg TSR [k to distinguish from
Court of First Instance
(a)  This term is drawn so as to encompass the Public Service (Administrative) Order (Executive Order No. 1 of 1997), the Public Service (Disciplinary) Regulation made

[2]

(b)

term introduced.

*Schedule 8 of Cap.1.

under that Order and any subsequent such Order or Regulation.

Clauses Ordinance (Cap.1) to mean the general revenue of the Hong Kong Special Administrative Region.

For better expression, the guideline term may in certain contexts be substituted by the simple term ‘relevant executive order’, and an appropriate definition of that

References to “general revenue of the Colony” will simply be changed to “general revenue” because the latter term is defined in the Interpretation and General
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Item ENGLISH CHINESE
No. Original Term New Term Original Term New Term Remarks
10 Crown State/ Government/ S AP B Sched 8%*ss.1 & 2
Central People’s ple * }JF‘ﬂﬁ]‘ Sched 9%, 5.7
Government [See Note"! below]
11 Crown land Government land ey i) s.6 of Cap.1
12 Crown lease Government lease e PR E s.6 of Cap.1
13 deputy judge [no change] ‘?’f%‘( N ?’T%F e Sched 8* s.21D
14 District Court [no change] Pk ok Tk d5e 1k e Sched 8%, s.10,
15 |District Judge [no change] PR MR | BB PG | Sched 8%, 5.21C
By ek
16 Executive Council [no change] =L = F/‘frﬁ =3 Sched 8%, s.21B
[3] (a) The appropriate adaptation will depend on a proper construction of the existing provision.
(b) Specific principles in relation to the adaptation of certain references to “the Crown” are set out in LC Paper No. CB(2)532/98-99(01).

" Schedule 8 of Cap.1.
*Schedule 9 of Cap.1.
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Item ENGLISH CHINESE
No. Original Term New Term Original Term New Term Remarks
17 foreign country/ country or territory other e Pl A S AT |9t Sched 8%, s.19
foreign state than the People’s 5] [39‘%:'5914’1155 /Fﬁ %’#‘ﬁ
Republic of China/ ) S S fﬁ“
place other than the Ll
Hong Kong Special
Administrative Region
18 Government of the Central People’s Bl ple }JF‘ﬂﬁ]‘ Sched 8%, s.1
United Kingdom Government
19 Government Secretariat [no change] ﬂ | [ ﬁ?l’?iﬁ[ﬁ
20 Governor (a) Chief Executive %’JF{ Rt El[ [EER El[’rﬁ Sched 8, s.11
(b) Chief Executive in [ﬁj = F/‘frﬁ = BL56
Council [See Note[“below]
4] Where the reference to the Governor appears in the context of a power to make subsidiary legislation, the term ‘Chief Executive in Council’ is appropriate (see BL

56); in other cases the term ‘Chief Executive’ is appropriate. The expression “Chief Executive in Council” is defined in section 3 of Cap. 1 to mean the Chief
Executive acting after consultation with the Executive Council. The terms “subordinate legislation” and “subsidiary legislation” mean any proclamation, rule,
regulation, order, resolution, notice, rule of court, bylaw or other instrument made under or by virtue of any Ordinance and having legislative effect (s. 3 of Cap.1).
Normally, the following points are considered in ascertaining whether an instrument has legislative effect, namely whether-
(a)  there is an express provision declaring the instrument to be a piece of subsidiary legislation;
(b)  the instrument has general application to the public or a significant sector of the public as opposed to individuals;

(c)  the instrument extends or amends existing legislation;
(d)  the instrument formulates a general rule of conduct.
*Schedule 8 of Cap. 1.
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Item ENGLISH CHINESE
No. Original Term New Term Original Term New Term Remarks
Governor in Council Chief Executive in ARUET €7 [ril 5 R R G R T R Sched 8%, s.11
21 TETIF FYFTIF il
Council =
2 Her Majesty in (a) Hong Kong Court of | fiihi#ifi/ & £l ™ ﬁ il (a) Fﬁﬁﬁf‘%iiﬁ 73 (a)Sched 8%, 5.3
Council/Privy Council Final Appeal A i (b) Fr NP 1 | (b)Sched 8%, 5.4
(b) Central People’s [See Note"™ below]
Government/
Government
23 saving the rights of Her saving the rights of the l'Jéi‘E-]f bR~ B EE E I S S A Sched 8%, 5.21
Majesty, Her Heirs and Central People’s Y aaeg N FIA S S ety 0 ik
Successors Government and the all ’ﬁiﬁﬂj = B £Flfﬁffi
rights of the P (LA ) A ok
Government of the A A E A
Hong Kong Special all
Administrative Region
under the Basic Law or
other laws
24 High Court Court of First Instance ﬁ{ﬁf 1 [ rﬁlF:??ik s Sched 8, 5.9

[3]

*Schedule 8 of Cap.1.

A reference to the “Hong Kong Court of Final Appeal” will be substituted where the context refers to appellate jurisdiction in relation to Hong Kong.
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Item ENGLISH CHINESE
No. Original Term New Term Original Term New Term Remarks
25 judge [no change] EE FH Sched 8%, s.21D
26 judge of the High Court judge of the Court of First | 3 bk [k iy rﬁlﬁ%??? T Sched 8%, 5.14
Instance
27 Justice of Appeal [no change] f?ﬂ? e~ Y f%iﬁk T Sched 8%, s.13
28 Legislative Council [no change] RSES ok FT Sched 8%, ss.15, 21A
29 president (of the Court [no change] (f%ﬁ‘ [ [k~ (fi??i? [) F== Sched 8*, 5.8
of Appeal)
30 Privy Council (see “Her
Majesty in Council” in item
22 above)
31 Queen HKSAR 7 El ik
32 Queen’s Proctor Secretary for Justice >y ]”“‘I?? * i F‘»ﬁﬁj;’i
33 recorder [no change] ﬁ LA /ﬁj THEY Sched 8", s.21D

* Schedule 8 of Cap.1.
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Item ENGLISH CHINESE
No. Original Term New Term Original Term New Term Remarks
34 Regulations of the Hong |The administrative rules <<7F‘<[ WA ) By (rEHAIR]) BT |For better expression, the
Kong Government known as the Government L J e Hlay s ~ guideline term may in
Regulations and any other E Y 1' ['ﬁ £l ﬁ? i A certain contexts be
administrative rules or fl‘/ MY ;“ substituted by the simple
instruments regulating the term “government
public service regulations” and an
appropriate definition of that
term introduced
35 Royal Hong Kong The Hong Kong Jockey | i Bl liEEH ?%Fzr R‘Fﬁl B[UE R T;'T The Jockey Club has
Jockey Club Club officially changed its name
to “Hong Kong Jockey
Club”
36 Secretary Director of Bureau ﬁj?& = .Pﬂ e BL 48(5)
[See Note™® below]
37 Secretary of State Central People’s EEaaNN plige ;JF}”VI{]‘ Sched 8, s.1
Government
38 Supreme Court High Court ;Eﬁﬁ,'ﬂik ik ﬁ,‘ﬁf 1F 5 Sched 8%, 5.7
ad-bille

6] «Secretary” when referring to the designation of a rank is adapted to “Director of Bureau” whereas post titles (e.g. Secretary for Security) will remain unchanged in English

but changed from “fi]” to

* Schedule 8 of Cap.1.

“EJ=< in Chinese.




nmn L.N. 362 of 1997 L. S. NO. 2 TO GAZETTE NO. 26/1997

L.N. 362 of 1997

DECLARATION OF CHANGE OF TITLES (GENERAL
ADAPTATION) NOTICE 1997

(Made under scction 55 of the Interpretation
and General Clauses Ordinance (Cap. 1))

1. Commencement
This Notice shall come into operation on 1 July 1997.

2. Change of titles

(1) The titles set oul in column 2 of the Sciedule are deciared o be
changed respectively to the titles set out opposite thereto in column 3 of the
Schedule.

(2) Where any title set out in column 2 of the Schedule is a componcent
part of the litle of a public officer, public body or person, the second-
mentioned title is declared to be changed correspondingly.

3. Amendment of references to titles

(1) The titles set out in column 3 of the Schedule are substituted, where
the context permits, respectively for the titles set oul opposite thercto in
column 2 of the Schedule whenever occurring in any Ordinance, instrument,
contract or legal proceedings enacled, made or commenced before | July 1997.

(2) Where a litle is changed to another title by virtue of section 2(2), the
jatter is substiluted, where the context permits, for the former wherever
occurring in any Ordinance, instrument, contract or legal proceedings enacted,
made or commenced before 1 July 1997.

SCHEDULE fss. 2 & 3]
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L.N. 362 of 1997

Original title
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BEITR MR
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Crown Salicitor

Crown Prosecutor

LGNV ILE §0)
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Director of the Royal Observatory
Chnmbers Manager, Legal Department
Chief Secretary’s Office

Hiima s

Legal Department

Broadcasting, Culture and Sport Branch
Civil Service Branch

Constitutional AfTairs Branch
Economic Services Branch

Education and Manpower Branch
Finance Branch

Finnncind Services Braneh

Health and Welfure Branch

1tome Aflairs Branch

Housing Branch

Planning, Environment and Lands Branch

L. 8. NO. 2 TO GAZETTE NO. 26/1997
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Dircctor of the Hong Kong Obscrvatory
Administrator, Department of Justice
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Department of Justice
Broadcasting, Culture and Sport Burcau
Civil Service Burcau
Constitwtional Affairs Burcan
Economic Services Burcau
Education and Manpower Burcau
Finance Bureau
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Housing Burean

Planning, Environment and Lands
Bureau
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B2716  L.N. 362 of 1997

liem Original tille
4. Security Branch
s Teade and Industry Branch
6. Transport Branch
‘7. Works Branch
‘8 BRERMARANN
ELR Audit Depariment
50.  Royal Hong Kong Police Force
31, Royal Hong Kong Auxiliary Pelice Force
5. HEAW
3 ARAWRTER
4. Royal Observatory

23 June 1997.

L. S. NO. 2 TO GAZETTE NO. 26/1997

New litle
Security Bureau
Trade and Industry Burcau
Transpost Bureau
Works Bureau
mEHAR
Audit Commission &,
1ong Kong Police Force
Hong Kong Auxiliary Police Force
RENHAR
AR
Hong Kong Observatory

Mrs. Anson CHAN,
Chief Secretary.

- Explanatory Note

This Notice declares a change in the titles of various Government officials
and agencies and amends references to those titles.
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