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EFERBEEES : Chairman, so far as the ordinary person in the street is
concerned, we should emphasize that one can only commit this offence
either by engaging in war which most members of the public don't do, or
by using force or serious criminal means that seriously endangered the
stability of the PRC. Again, | don't think this is something which is
likely to trouble the ordinary person. So we have to look at the type of
acts which must be committed before one can be prosecuted for
subversion. So far as the Constitution is concerned, many other
jurisdictions have provisions protecting the whole constitution from
being overthrown by force and in addition to Australia, | can mention
Germany, Italy, Argentina and Green London, just as a few, they protect
the whole constitution from being overthrown. Now we could, in theory,
provide for the whole of the PRC Constitution in relation to subversion.
But in order to narrow down the offence as far as possible, we have
limited it to the basic system. Now that clearly may give rise to the
questions we are hearing as to precisely what the basic systemis. But it
seems to us better to have a provision which is narrower than those
overseas which protect the whole of the constitution and it seems
appropriate that we do refer to the basic system of the PRC, so that is the
policy intent.

R E®EE S - Mr Chairman, | am somewhat disappointed in Mr ALLCOCK
because certainly of all his colleagues, he should best understand, as a
matter of legal policy, that a criminal provision must be clear and certain.
Where it is uncertain, it becomes oppressive and it is therefore bad as an
offence. Now, we live under one country two systems. How an
average citizen in Hong Kong should be able to understand the entirety of
the Chinese Constitution is something that we have to encounter. Now
the Secretary herself said that she has to consult expertsin order to arrive
at an understanding of what the basic system is. Mr Chairman, certainty
of a criminal provision means certainty on every part of it. We are not
supposed to say "right, there are five parts of this offence, but if I
understand one part of it or four parts of it and | know that | won’t do the
other four, then | don’t have to understand the fifth". This is not the
spirit of the common law. If you say that you follow, you draft
according to the common law, | don’t see how you are conforming to this
principle. Mr Chairman, all | am asking is very simple at this stage,
which is that "if you are so sure that this is the part that you mean, why
not put it in a definition". But as far as the socialist system is
concerned, | do not see how a court can decide whether something
belongs to or does not belong to a social system. | may remind the
Administration that "which part of the Constitution of the PRC applies to
Hong Kong" is a question which is open. | have read many articles
which leaves the question open. So, therefore, it is unrealistic, unfair
and oppressive to expect Hong Kong persons to understand of his own
accord.

ERE  BFREIAE -



ERRBEES : Of course, what we are trying to do is to protect the
national interest here. Whether or not the whole Constitution applies in
Hong Kong of course is a complicated question. It's not really an issue
here because we are not merely trying to protect things in Hong Kong.
We are trying to protect the whole country. So, the Constitution is the
relevant document to protect. Certainly, criminal law should be as clear
as possible. But there are some areas in which it is not possible to go
down to precise elements to the degree that some members would wish.
There are some aspects of national security which have to be dealt with in
general terms, because you are looking at national interest, not at
offences in the nature of theft or burglary.
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A E LIRS - B EREAT? EFE - Al SHEFEERITEN
ERREENMHERRE LR Z GG ERAYME ?

R BEBSLE -

EFERBEES : Chairman, there is an example from India where the
common law courts have themselves developed a concept similar to the
one that we are discussing, which is known as the "basic features doctrine
in India" whereby the courts have themselves developed a way of reading
the Constitution whereby they have identified what they regard as the
basic features of the constitution and so, it is possible for the court to
develop its thought or idea.

FE:FHEAFEE -
RBEEBEE  IFF - MRAENSFHRFEENIT S -
FE:BERLE LT EE -

ERHBEES : Wehaveto look at thisin context. It is not an academic
exercise which the court would be engaged in. It would be asked "has
this person engaged in war in order to disestablish the socialist system".
Now, clearly, one wouldn't be trying to disestablish the system which
existed twenty years ago. It's got to be looked at in the context.
Someone engaged in war in order to overthrow something presumably
must be something which existed at the present time.
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ERBEEES : Mr HO has one further question about whether the ICCPR
was breached. Certainly any restriction on human rights has to be
prescribed by law. There is recent Court of Final Appeal authority on
what this means when it was alleged that the common law offence of
misfeasance in public office was not sufficiently clear to satisfy that
requirement, but the court said, summarizing of course, you can't have
mathematical position in all cases and the question is whether or not it is
sufficiently clear that people can guide their conduct by it and | would
consider that this offence is sufficiently clear for those purposes.
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ERBEEES : Thank you, Chairman. Yes, a conspiracy to commit an
offence or an attempt to commit an offence would automatically be an
offence by itself, even if the attempt fails. | would point out that the
offences are drafted in away that it doesn't say "a person uses forces with
intent to do these things", which would actually be quite broad, but the
offence itself is actually overthrowing the CPG or intimidating the CPG
etc. by using these means. So, before someone could be convicted of an
attempt, it is not sufficient that he is planning things. There must
actually be an attempt to overthrow by using these means. So, the
offence is defined in away which is narrower than some of those overseas
where merely doing an act with intent to overthrow was itself an offence.
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ERREEE : The penalty for attempting and conspiracy is the same as
the penalty for subversion itself. A person would be charged with
attempting to overthrow the CPG or whatever else he has done by using
these various means. The charge would be attempting to overthrow the
CPG by using force or serious criminal means.
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