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I.  Introduction

At the meeting of the Bills Committee on 10 May 2003, members
requested us to advise on the investigation and search powers in the Crimes
Ordinance (Cap. 200) ("the Ordinance") as proposed to be amended by the
National Security (Legislative Provisions) Bill, with particular reference to the
Crimes (Amendment) (No. 2) Ordinance 1997 (89 of 1997)("1997 Ordinance").

II. General powers in the Police Force Ordinance

2. Under the Police Force Ordinance (Cap. 232) ("PFO"), general
investigation powers are conferred on the police to :

(a) arrest and detain suspected persons;
(b) enter and search premises, and seize suspected property;
(c) stop, detain and search suspected persons;
(d) stop, detain and search vessels.

3.  Notwithstanding these general powers, other ordinances confer on
the police specific powers of entry and search, with or without warrant, for
policy reasons peculiar to the respective ordinances.  Again, for policy reasons,
an ordinance may contain general as well as specific powers of entry, search and
seizure.  Members may refer to the paper issued by the Security Bureau in
October 2002 to the Panel on Security and Panel on Administration of Justice
and Legal Services (LC Paper No. CB(2)86/02-03(01)) for statutory provisions
in Hong Kong empowering emergency entry and search without judicial warrant.
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III. Existing and proposed powers in the Crimes Ordinance

Section 8 of the Ordinance

4. Section 8 of the Ordinance provides that if a judge may, if he is
satisfied that there is reasonable ground for suspecting that an offence of
incitement to disaffection under section 7 has been committed, grant a search
warrant authorizing a police officer not below the rank of inspector, to enter and
search specified premises and to seize anything found whom the officer has
reasonable ground for suspecting to be evidence of the commission of the
offence.  A "judge" is defined in the Interpretation and General Clauses
Ordinance (Cap. 1) to mean the Chief Justice, a judge of the Court of Final
Appeal, the Chief Judge, a Justice of Appeal, a judge, a recorder and a deputy
judge of the Court of First Instance.

5. In the paper prepared by the Security Bureau entitled "Issues on
Adaptation of Laws" (Paper No. 28), it is stated that sections 6 and 7 will be
adapted in a separate exercise.  It is not clear whether section 8 will be
included as part of the adaptation exercise.  The Bill does not propose any
amendment to section 8, and the new section 18B does not cover the offences
under sections 6 and 7.

Section 13 of the Ordinance

6. Under the existing section 13 of the Ordinance, a magistrate may,
if he is satisfied that there is reasonable cause to believe that an offence under
section 10 has been or is about to be committed, grant a search warrant
authorizing any police officer to enter and search any premises or place named in
the warrant, to search every person found therein, and to seize anything found
which the officer has reasonable ground for suspecting to be evidence of an
offence under section 10.

7. The amendment now proposed is to repeal section 10 and
substitute section 9A or 9C.  Conceptually, the Bill is adopting the existing
power under section 13 for the proposed new offences of sedition and handling
seditious publication which are not entirely similar in nature with the offences
under the existing section 10.  In particular, the new section 9A(1)(a) relates to
the incitement of treason, subversion and secession.  The practical effect of
the amendment to section 13 is the enactment of a general power to
investigate.

8. Section 13 was to be repealed by the 1997 Ordinance which was
enacted but has not, to date, been brought into operation.  At the Second
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Reading of the Crimes (Amendment)(No. 2) Bill 1996 ("1996 Bill"), the then
Secretary for Security explained that part of the 1996 Bill aimed to remove
duplication of powers appearing in other laws. According to the Explanatory
Memorandum of the 1996 Bill, the reason for repealing section 13 is that search
warrants may be issued under section 50(7) of PFO.

9. Section 50(7) of PFO provides that whenever it appears to a
magistrate that there is reasonable cause to suspect that there is in any building,
vessel or place any newspaper, book or other document, or any other article or
chattel which is likely to be of value to the investigation of any offence that has
been committed, or that is reasonably suspected to have been committed or to be
about to be committed or to be intended to be committed, such magistrate may
by warrant directed to any police officer by day or by night -

(a) to enter such building, vessel or place and search for and take
possession of such newspaper, book or other document, or any
other article or chattel;

(b) to detain any person who may appear to have such newspaper,
book or other document, or any other article or chattel in his
possession or under his control and who, if not so detained, might
prejudice the purpose of the search.

10. The general power under section 50(7) of PFO appears to be wider
in scope than the specific power under section 13 of the Ordinance in the
following respects :

(a) the test of reasonable cause to suspect is lower than that of
reasonable cause to believe;

(b) the circumstances under which an application may be made under
section 50(7) of PFO are not limited to the offence having been or
is about to be committed;

(c) the test for seizure of property that is likely to be of value to the
investigation of an offence is lower than the test of reasonable
ground for suspecting the property to be evidence of the offence;

(d) an additional power to detain a person during such period as is
reasonably required to permit a search to be carried out is provided
in section 50(7) of PFO;
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(e) the places that can be searched include any vessel not being a ship
of war or a ship having the status of a ship of war.

11. Section 50(7) refers to "vessel" which is defined in Cap. 1 to mean
"any ship or boat and any description of vessel used in navigation".  The
proposed power under the new section 18B is wider in scope than section 50(7)
in that it may be exercised in relation to any conveyance i.e. vehicles and
aircrafts would be included.

12. In the Administration's Response to Issues raised by the LegCo
Assistant Legal Adviser (Paper No. 37), the Administration stated (in reply to
question B23) its policy intention to retain section 13, subject to relevant
consequential amendments set out in paragraph 15 of Schedule 1 to the Bill.
No explanation has been given for not adopting the original policy of
removing duplication of powers when section 13 was proposed to be
repealed by the 1997 Ordinance.

New section 18B of the Ordinance

13. The Bill proposes to add a new section 18B to the Ordinance to
confer on the police a power to search without warrant if a police officer of or
above the rank of chief superintendent of police reasonably believes, amongst
other things, that an offence of sedition or handling seditious publication has
been or is being committed.

14. In the Administration's Response to Issues raised by the LegCo
Assistant Legal Adviser (Paper No. 37), the Administration explained (in reply
to question B24) that the proposed powers would be emergency powers to be
exercised under defined circumstances.  A judicial warrant would have to be
applied for under section 13 before entry, search and seizure powers could be
exercised in other non-emergency situations.  At the meeting of the Bills
Committee on 10 May 2003, the justification put forward by the Administration
for the need for section 18B was to avoid the destruction of evidence.  Whether
a case has been made out is a matter for members.

Consistency with Article 29 of the Basic Law

15. A member has asked whether the proposed power under the new
section 18B is consistent with Article 29 of the Basic Law.  Article 29 provides
that the homes and other premises of Hong Kong residents shall be inviolable.
Arbitrary or unlawful search of, or intrusion into, a resident's home or other
premises shall be prohibited.
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16. In the paper to the Panel on Security and Panel on Administration
of Justice and Legal Services on Police Investigation Powers (LC Paper No.
CB(2)86/02-03(01)), the Administration stated that safeguards would be
provided against abuse and to comply with the constitutional protection of the
inviolability of private premises under Article 29 of the Basic Law.  In
paragraph 6 of the LegCo Brief, the Administration stated that they have taken
into account the need to meet fully the requirements of the Basic Law.

17. We cannot find any case on Article 29 of the Basic Law relevant to
search powers without warrant.  However, Article 29 is similar to Article 14 of
the Hong Kong Bills of Rights as provided in the Hong Kong Bills of Rights
Ordinance (Cap. 383).  Article 14 provides :

(1) No one shall be subjected to arbitrary or unlawful interference with
his privacy, family, home or correspondence, nor to unlawful
attacks on his honour and reputation.

(2) Everyone has the right to the protection of the law against such
interference or attacks.

18. Prior to 1 July 1997, it was provided in Clause VII of the Letters
Patent that the provisions in the International Covenant on Civil and Political
Rights, adopted by the General Assembly of the United Nations on 16 December
1966, as applied to Hong Kong, shall be implemented through the laws of Hong
Kong.  No law of Hong Kong shall be made after the coming into operation of
the Hong Kong Letters Patent 1991 (No. 2) that restricts the rights and freedoms
enjoyed in Hong Kong in a manner which is inconsistent with that Covenant as
applied to Hong Kong.

19. In the case of R v Yu Yem-kin (1994) 4 HKPLR 75, the High Court
held that the power of warrantless search and seizure in the then section 52(1)(e)
of the Dangerous Drugs Ordinance (Cap. 134) could only be justified if it
satisfied the test of reasonable necessity and minimum intrusion.  The then
section 52(1)(e) provides that for the purpose of that Ordinance, any police
officer and any member of the Customs and Excise Service may enter and search
any place or premises if he has reason to suspect that there is therein an article
liable to seizure.  It was found by the Court that the provision did not satisfy
that test and therefore violated Article 14 of the Hong Kong Bills of Rights
because :

(a) the need for an application for a warrant would not adversely
disadvantage the investigation and gathering of evidence by the
police; and
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(b) there was no requirement in the statute that a warrantless search
and seizure was only to be permissible if it would not be
reasonably practicable to obtain one.

20. We believe that the same test of reasonable necessity and
minimum intrusion is relevant when examining whether the proposed
power under the proposed section 18B is consistent with Article 29 of the
Basic Law.  The Administration stated in Paper No. 37 that the proposed
powers would be emergency powers to be exercised in tightly defined
circumstances and by a police officer of or above the rank of chief
superintendent of police.  A member has raised at the Bills Committee meeting
the concern that a possible conflict of role might arise if the chief superintendent
of police giving a direction under the proposed section 18B was either the officer
responsible for or supervising the investigation in question.  If the purpose for
having a chief superintendent of police in the proposed section 18B was to
provide safeguard against abuse, that purpose may not be achieved if that
possibility arose.

IV. Organized and Serious Crimes Ordinance

21. When examining the powers of investigation and search under the
Crimes Ordinance, it is relevant for members to consider the powers under the
Organized and Serious Crimes Ordinance (Cap. 455) ("OSCO").  Paragraphs
29 and 30 of the Schedule to the Bill propose consequential amendments to
section 5 and Schedule 1 of OSCO.  The effect of the amendments is that the
offences of treason, subversion, secession, sedition, handling seditious
publication and unlawful drilling respectively under sections 2, 2A, 2B, 9A, 9C
and 18 would fall within:

(a) the definition of "specified offence" under OSCO;

(b) the definition of "organized crime" if it is related to the activities of
two or more persons associated together solely or partly for the
purpose of committing two or more acts, each of which is a
specified offence and involves substantial planning and
organization.

22. Under section 3 of OSCO, the Court of First Instance ("the Court")
may, if it is satisfied that the conditions in section 3(4) are fulfilled, make an
order on an ex parte application by the Secretary for Justice to require a person
to answer questions or furnish material that reasonably appears to be relevant to
an investigation of an organized crime.
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23. Under section 4 of OSCO, the Court may, if it is satisfied that the
conditions in section 4(4) are fulfilled, make an order on an ex parte application
by the Secretary for Justice or an authorized officer to require a person to
produce material (whether in the HKSAR or elsewhere) or to grant access to
material which is likely to be relevant to an investigation into an organized
serious crime or proceeds of an organized crime or of a specified offence.

24. Under section 5 of OSCO, the Court or the District Court may, if it
is satisfied that the conditions in section 5(2) are fulfilled, issue a warrant on an
application by an authorized officer authorizing him to enter and search specified
premises and to seize and retain any material which is likely to be relevant to an
investigation into an organized crime or proceeds of an organized crime or of a
specified offence.  For easy reference, sections 3, 4, 5 and the definition of
"authorized officer" in section 2 of OSCO are set out at the Annex.  Since
sedition and handling seditious publication would fall within the definition
of a specified offence, section 13 of the Crimes Ordinance may duplicate
section 5 of OSCO.

25. The Bill expressly provides that the proposed power under section
18B of the Ordinance as well as the power of entry, search and seizure under
section 5 of OSCO concerning the related offences are subject to section 83 of
Cap. 1 and other provisions of Part XII of that Ordinance.  The effect of section
83 of Cap. 1 is that a provision in any ordinance conferring on or authorizing the
issue of a warrant to enter, search and seize shall not, in the absence of an
express provision to the contrary, be construed as conferring, or authorizing the
issue of a warrant conferring, a power to enter premises where such entry is for
the purpose of searching for or seizing material which is known or suspected to
be journalistic material.

V. Similar powers in the Official Secrets Ordinance

26. Section 11(2) of the Official Secrets Ordinance (Cap. 521)("OSO")
provides similar powers of entry, search and seizure where it appears to a
superintendent of police that the case is one of great emergency and that in the
interests of the United Kingdom (construed as the People's Republic of China
under Cap. 1) or Hong Kong immediate action is necessary.  The Bill does not
propose to amend section 11 of OSO.

27. Section 26 of OSO provides that a search warrant may be issued
by a magistrate if there is reasonable ground for suspecting an offence under Part
III of OSO on unlawful disclosure, other than under section 22(1),(4) or (5) has
been or is about to be committed.  Since unlawful disclosure would fall
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within the definition of a specified offence, section 26 of the OSO may
duplicate section 5 of OSCO.

VI. Similar powers in the Societies Ordinance

28. Section 32 of the Societies Ordinance (Cap. 151) ("SO") provides
that a search warrant may be issued by a magistrate if there is reasonable ground
for believing that a society or a branch is being used or operated for any purpose
that makes the prohibition of the operation or continued operation of the society
or the branch necessary in the interests of national security or to public safety or
public order (ordre public) or the protection of the rights and freedoms of others.
Since participating in the activities of proscribed organization, allowing a
meeting of a proscribed organization and inciting etc a person to become a
member of a proscribed organization would fall within the definition of a
specified offence, section 32 of the SO may duplicate section 5 of OSCO.

29. Section 33 of SO provides any police officer of or above the rank
of inspector with the power of entry, arrest and seizure.  The Bill does not
propose to amend section 33 of SO.

VII. Summary

30. For easy of reference, main observations in the paper are
summarized as follows :

(a) It is not clear whether section 8 of the Crimes Ordinance will be
included as part of the adaptation exercise in respect of other
provisions in Parts I and II of the Crimes Ordinance including
sections 6 and 7.  The Bill does not propose any amendment to
section 8, and the new section 18B does not cover the offences
under sections 6 and 7 of the Ordinance (paragraph 5).

(b) The practical effect of the amendment to section 13 of the Crimes
Ordinance is the enactment of a general power to investigate
(paragraph 7).  No explanation has been given for not adopting
the original policy of removing duplication of powers when section
13 was proposed to be repealed by the 1997 Ordinance (paragraph
12).

(c) The test of reasonable necessity and minimum intrusion should be
relevant when examining whether the proposed power under the
proposed section 18B is consistent with Article 29 of the Basic
Law.  It would be relevant to consider whether an offence of
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appropriate rank who is independent of investigation in question
should be authorized to give the direction to other police officers to
exercise the power of search and seizure under section 18B
(paragraph 20).

(d) Since sedition and handling seditious publication would fall within
the definition of a specified offence, section 13 of the Crimes
Ordinance may duplicate section 5 of Organized and Serious
Crimes Ordinance (paragraph 24).

(e) The Bill does not propose to amend section 11 of the Official
Secrets Ordinance (paragraph 26).

(f) Since unlawful disclosure would fall within the definition of a
specified offence, section 26 of the Official Secrets Ordinance may
duplicate section 5 of Organized and Serious Crimes Ordinance
(paragraph 27).

(g) Since participating in the activities of proscribed organization,
allowing a meeting of a proscribed organization and inciting etc a
person to become a member of a proscribed organization would
fall within the definition of a specified offence, section 32 of the
Societies Ordinance may duplicate section 5 of Organized and
Serious Crimes Ordinance (paragraph 28).

(h) The Bill does not propose to amend section 33 of Societies
Ordinance (paragraph 29).

Encl

Prepared by

Legal Service Division
Legislative Council Secretariat
23 May 2003


























