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ERBMEEERS : Yes, Chairman. | think for section 8A(2)(a) and (b),
you need to have specific evidence about plans to commit the offences as
defined in the Bill. You could have evidence that the organization is
perhaps collecting weapons and sending them to the Mainland, but you
may not be able to establish any particular offence which they have in
mind. So, | think it is entirely conceivable that there could be a serious
threat to national security which isuncovered in Hong Kong in a situation
in which you could not prove a particular plan to commit a particular
offence. If | could also attempt to look at section 8A(2)(a) and (b),
because Mr TSANG asked whether section 8A(2)(a) and (b) by
themselves should be sufficient for a banning. You have to remember
that a proscription would only be lawful if it is necessary and
proportionate, and it is conceivable that section 8A(2)(a) and (b) in
particular circumstances would not justify banning. For example, if any
organization stated its objective to subvert the Mainland authority, this
could conceivably be not a serious proposition but done for some sort of
political gesture, in which case it might not be necessary or appropriate to
ban the organization. For section 8A(2)(b), it is conceivable that an
organization which has committed one offence perhaps has now reformed
itself and gone in a different direction which poses no future threat, in
which case again it might not be necessary or proportionate. So, one
would have to look at all the circumstances before deciding whether the
banning would be justified.
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EFEREREEE : Chairman, it was suggested that one could act on section
8A(2)(c) on the basis of suspicion or etc. | think that is
misunderstanding on what we were saying. For section 8A(2)(a) and (b),
what we are saying is that you need evidence of specific activities
relating to treason, subversion etc. So, you have to have evidence about
specific offences. So far as section 8A(2)(c) is concerned, what | was
suggesting is that you could have evidence of activities which are clearly
dangerous to national security, such as sending weapons to organizations
in the Mainland which have been banned where there is clear evidence of
the activities such that it would be both necessary and proportionate to
ban the organization. So, there will be evidence of it, but you may not
have evidence of a specific offence of treason, subversion etc. The
nature of the evidence is underlined by the fact that if there was an appeal
against proscription, it is expressly stated in section 8D(3) that if the
court is not satisfied that the evidence is sufficient to prove that the
organization falls within section 8A(2)(a), (b) or (c), it shall allow the
appeal. It shall set aside the proscription. So, it is quite clear that
there must be evidence sufficient to establish that the case falls within
section 8A(2)(a), (b) or (c). If there is not, the court is obliged to set
aside the proscription.
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ERREEE : With due respect to Mr HO, | do not accept necessarily
that if you have evidence that weapons are being sent to a proscribed
organization, one therefore has evidence of an intention to commit acts of
treason, subversion etc. One may not have any evidence whatsoever as
to what is going to happen to those weapons when they are sent there.
The offences of treason, subversion etc. are narrowly defined. One may
not have the evidence to prove exactly what the plans are. All you can
prove is that the organization is sending weapons to a proscribed



organization in the Mainland. | would suggest that in that situation,
section 8A(2)(c) may well apply, but section 8A(2)(a) and (b) may not.

EFERREEE : Chairman, just to give one further example of something
that might fall within section 8A(2)(c) but not (a) or (b). Assuming a
Mainland organization has been banned on national security grounds.
The local organization is training people in terrorism to go out and carry
out unspecified activities on behalf of that Mainland organization.
There may be no evidence of any particular plan to commit a particular
offence of treason etc., but there may be clear evidence that they are
training someone in terrorist activities. That could fall within section
8A(2)(c) but not (a) and (b).



