#H7 DEPARTMENT OF JUSTICE
FEBEH Legal Policy Division
4/F., High Block
HESHEE 66 % Queensway Government Offices

66 Queensway, Hong Kong
Fax: 852-2869 0720

91 S

HEHNRAERE I8

@ @A : 852-2869 0720

KE#E  OurRef. LP BLU 5066/2/23C Pt 19 Paper No. 91
R &A% Your Ref:
Tk ®m Tel No: 2867 2653
10 June 2003
URGENT BY HAND

Clerk to Bills Committee
Legislative Council Secretariat
3/F Citibank Tower

3 Garden Road

Hong Kong

(Attn: Mr Raymond Lam)

Dear Mr Lam,

Bills Committee on
National Security (Legislative Provisions) Bill

Foreign case law on subversion

Further to our paper on Foreign case law on subversion (Paper No.
78), 1 enclose copies of the following cases as requested:

(i) Mulcahy v R (1868) LR 3 HI. 306

(ii) R v Cuffey (1848) 7 State Tr NS 467, 12 JP 648
(iii) R v Davitt (1870) 11 Cox CC 676

(iv) R v Deasy (1883) 15 Cox CC 334

(v) R vMeany (1867) IR 1 CL 500, 10 Cox CC 506
(vi) R v Mitchel (1848) 6 State Tr NS 599

(vii) Wright v United States 108 F 805

(viii) Untied States v Rahman 854 F Supp 254



(ix)
x)
(xi)
(xi1)

Bryant v United States 257 F 378

Skeffington v Katzeff 277 F 129

Colyer v Skeffington 265 F 17

In re Impaneling & Instructing the Grand Jury 26 F 749

Yours sincerely,

oot

(Miss Adeline Wan Ping-siu)
Senior Government Counsel
Basic Law Unit/Legal Policy Division

cc SforS (Attn: Mr Johann Wong)

Dof]

#67703 vl

(Attn: SG
DSG(C))



[LR.] , 306
3 HL.

{HOUSE OF LORDS]

DENIS DOWLING MULCAHY PLAINTIFF IN ERROR;
AND

THE QUEEN ' DEFENDANT IN ERROR.

1868 June 29, 30; July 3, 10. THE LORD CHANCELLOR (Lord Caims),

Mr. JUSTICE WILLES, LORD
CRANWORTH, LORD CHELMSFORD,
LORD COLONSAY.

Indictment - Pleading - Jury Lists - Continuances - Sworn and affirmed.

The 3 & 4 Will. 4, c. 91 (Irish Jury Act), makes a clear distinction between disqualification and
exemption. Where, therefore, 2 juryman was returned whose age exceeded sixty years, that fact only
operated in his favour as an exemption, but was not a ground for challenge as a personal disqualification.

The statute directs a jurors’ book to be made up in each year for use in the year following, and declares
that such book shall be in use from the 1st of January for and during one year. In November, 1865, at a
sitting of a special commission, 2 panel was returned from the then existing jury book; the jurors were not
then called, but the sitting was duly adjourned to the 19th of January, 1866, at which time the trial took
place, when the jurors named in the return of November, 1865, were called:-

Held, that this was not a ground of challenge to the array.

One of the jurors, who had been duly returned November, 1865, was not on the list for 1866:-

Held, that that was not a ground of challenge to him.

Conspiracy cannot exist without the consent of two or more persons, and their agreement is an act in
advancement of the intention which each of them has conceived in his mind.

The 11 Vict. c. 12, intitnled "An Act for the better Security of the Crown and Govemment of the
United Kingdom,” declares it to be felony to "compass, imagine, invent, devise, and intend to deprive and
depose our Lady the Queen," &c., &c. In support of the charge of this offence under the statute, it is
sufficient to allege as overt acts that the Defendants conspired, combined, confederated and agreed to
commit the offence.

Where there are several overt acts charged in a count, and a judgment is given on a general verdict of
guilty on that count, such judgment will be sustained, though some of the matters alleged as overt acts may
be improperly so alleged, provided that the count contains allegations of overt acts that are sufficient and
are sufficiently alleged. .

The allegation, in one count, of several different overt acts of felony is not objectionable under the 11
& 12 Vict. ¢. 12,

Semble, no objection to the caption of an indictment for an allegation that the grand jurors were "sworn
-and affirmed” can be sustained without shewing that those who were sworn were persons who ought to
have affirmed, or that those who were affirmed were persons who ought to have been sworn.

THIS was a wnt of Error brought to reverse a judgment of the Court of Queen's Bench in freland,
pronounced in Hilary Term,
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1867, against the Plaintiff in Error, upon a conviction for treason felony. The trial had taken place
under a special commission, which began its sittings on November 28, 1865, when a true bill was
found, and farther proceedings were then adjoumed to the 19th of January, 1866. The record alleged
the indictment to have been found on "the oath and affirmation” of the jurors therein named, who
appeared in Court, and were "then and there sworn, affirmed, and charged to inquire,” &c. Mulcahy
was indicted with five other persons under the 11 Vict. c. 12, intituled "An Act for the better
Security of the Crown and Government of the United Kingdom." The indictment contained three
counts. The first charged that the Defendants "after the passing of the Crown anmd Government
Security Act, to wit, on the 1st day of January, A.DD. 1863, and on divers other days, as well before
as after that day, did feloniously and wickedly compass, imagine, invent, devise, and intend to
deprive and depose our Lady the Queen from the style, honour, and royal name of the Imperial
Crown of the United Kingdom of Great Britain and Ireland, and the said felonious compassing,
imagination, invention, device, and intention, they, the said Defendants, &c., feloniously and
wickedly did express, utter, and declarc by divers overt acts and deeds hereinafter mentioned, that is
to say," &c. Several matters were then alleged as overt acts. The form in which they were alleged
was as follows: "In order fo fulfil, perfect, and bring to effect this felonious compassing,
imagination, invention, devise, and intention aforesaid, they, the said Defendants, &c., afterwards, to
wit, on the 1st day of January in the year aforesaid, and on divers other days, as well before as after
that day, feloniously and wickedly did combine, conspire, confederate, and agree with" (nineteen
other persons, all named), "and. with divers other evil-disposed persons, to the jurors aforesaid
unknown, to raise, make, and levy insurrection and rebellion against our said Lady the Queen within
this realm." Another overt act alleged was a conspiracy with the same parties "to move and stir up
certain foreigners and strangers, and certain citizens of the [ [ United States of America | ], and
persons resident in America, with force to invade that part of the United Kingdom of Grear Britain
and Ireland called Ireland." Other matters alleged as overt acts were, the being and becoming
members
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of an association called the Fenian Brotherhood, having for its object the overthrow of Her Majesty's
power and authority in freland; the knowing of the existence of a treasonable association in America
called the Fenian Brotherhood, and aiding its treasomable objects by publishing pamphlets in Jreland
intended to excite rebellion. Other matters alleged as overt acts were, like this last, matters of fact
and not of mere intention. The same form of allegation was used as to all these overt acts, namely,
"afterwards, to wit, on the said lst day of January, and on divers other days, both before and afier
that day." '

The second count charged the Defendants that they "feloniously and wickedly did compass,
imagine, invent, devise, and intend to levy war against our Lady the Queen in freland, in order, by
force and constraint, to compel her to change her measures and counsels, and the said last-mentioned
felonious compassing, imagination, invention, devise, and intent, the said Defendants feloniously and
wickedly did express, utter, and declare by divers overt acts and deeds hereinafter mentioned, that is
to say," and then came what was nearly a repetition of the overt acts alleged in the first count.

The third count alleged as the offence that the Defendants, after the passing of the Act "for the
better Security of the Crown and Government of the United Kingdom," to wit, on the 1st day of
January, A.D. 1863, and on divers other days, as well before as after that day, feloniously and
wickedly did farther compass, imagine, invent, devise, and intend to move and stir certain foreigners
and strangers with force to invade that part of the United Kingdom called Freland; and the said
last-mentioned felonious compassing, &c., they did feloniously express, &c., by divers overt acts and
deeds hereinafter mentioned, that is to say,” and then followed allegations and statements of overt
acts similar to those in the preceding counts.

The record then contained the entry of the adjournments and continuances from Tuesday, the 28th
of November, 1865, to Friday, the 19th of January, 1866, and alleged that on that day Mulcahy
came in his proper person, and having heard the indictment, he, protesting that he is not guilty,
demurred thereto, because it charged that he expressed and declared the said several felomious
compassings, &c., by divers overt acts and deeds, which are not,
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nor is any of them, set out with singleness or certainty, or with proper averments, that as to each the
allegations were double, and were informal and defective, &c., and that he is not bound to answer
the same, wherefore he prays judgment, &c., and that he may not be compelled to answer the same.

The Attorney-General joined in demurrer, and prayed "judgment, and that Mulcahy may be
compelled now to answer the said indictment.”

The judgment of the Court was that the matters objected to "are not sufficient in law to prevent
Mulcahy from being compelled to answer the said indictment, and that the said Mulcahy do now
answer the said indictment."

Mulcahy then pleaded not guilty, whereupon the record alleged "the sheriff of, &c., is by the Court
here commanded that he cause immediately to come before the justices,” &c., a jury, "and the Jjurors
of that jury, by the said sheriff of, &c., for this purpose impanelled, and here returned, being called
thereupon came." Mulcahy then challenged the array on the ground that the jurors then called were
returned out of the jurors' book for 1865, and not for the year 1866, being the now current year."
The Attorney-General, by counter plea, alleged that the panel was duly arrayed and returned by
virtue of a precept dated the 6th of November, 1865, issued by the justices on that day, whereby the
sheriff was commanded to refurn the panel on the 27th of November, 1865, and that he did so; that
the jurors did come on that day, that the commission commenced its sittings on that day, and "had
been thence hitherto duly continued, and still and now is sitting in continuance of its sittings of the
27th of November, 1865." Mulcahy demurred to this counter plea, but the demurrer was overruled.
Mulcahy then made several peremptory challenges which were allowed. He then challenged one
Henry Fry, on the ground that Henry Fry’s name (though on the jurors' book for 1865) was not on
the jurors' book for 1866. This challenge was, after counter plea and demurrer, disallowed. H. Fry
was then challenged peremptorily, and the challenge was allowed. On the name of James Booth
being called, Mulcahy challenged him because he was not a person between the ages of twenty-one
and sixty, but was above sixty-one years of age. This challenge was overruled.

¢ An extract from a JUSTIS database



[LR.] : 310
3HL MULCAHY v. THE QUEEN.

Booth was then challenged peremptorily, and the challenge was allowed (1). The Jurors were then
sworn, the trial proceeded, and on the 21st of January a verdict of guilty was pronounced, and the
prisoner was sentenced to ten years' penal servitude, the sentence being entered on the record as
pronounced on cach count of the indictment. Error was alleged, the case was argued in the Court of
Queen's Bench, and the judgment was in al} respects affirmed (2).

The present proceeding in Error was then brought.

The Judges were summoned, and Mr. Justice Willes, Mr. Baron Bramwell, Mr. Justice Blackburn,
Mr. Justice Keating, and Mr. Baron Pigor: attended.

Mr. Butt, Q.C. (of the Irish Bar), and Mr. Coleridge, Q.C. (Mr. Constantine Molloy, of the Irish
Bar, was with them), for the Plaintiff in Error:-

The first objection relates to the form of the indictment. It is an indictment under the Treason
Felony Act, and therefore resembles

(1) As to the making up of the jurors' book:- The 3 & 4 Will 4, c. 91, directs how returns of persons
qualified to serve of juries are 'to be obtained, and by sect. 9, directs the justices at a special session in
October of each year, to revise and .amend the lists, then to make out one general list from the rest, and
deliver it to the clerk of the peace, who is to copy it into a book, and to deliver it to the sheriff of the
county, which "book shall be calicd the jurors' book for the year (inserting the calendar year for which such
book is to be in use), and every sheriff on quitting office shall deliver the same to the succeeding sheriff, and
such jurors' book shall be brought into use on the lst day of January, after it shouid be so delivered to the
sheriff, and shall be used for one year next following."

The 11th section directs the sheriff not to returm to any venire the names of any persons not inserted in the
Jurors' book for the then current year: "Provided that if there is no Jurors' book for the curmrent year, it shall
be lawful to return jurors from the jurors' book of the year preceding,” &c.

As to the challenge on account of the age of the juror, the following provisions were referred to, 3 & 4
Will. 4, c, 91, s. 1:- "The shenff of any county, &c., in Jreland shall not in answer to any writ of venire
Jacias, or precept for the return of jurors, return the names of any persens not qualified to serve on juries
according to the provisions of this Act, and that every man, except as hereinafter excepted, between the ages
of twenty-one years and sixty years, residing, &c., shall be qualified with respect to property, and shall be
liable to serve on juries," &c.

The 20th section declared that "if any man shall be returned as a juror who shall not be qualified according
to this Act, the want of qualification shall be good cause of challenge," &c.

(2) Ir. Law Rep. 1 Q. B. 12.
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an indictment for treason, and must be as strictly framed. It is not so here. The 11 Vict. ¢. 12,
makes it unlawful to compass, imagine, invent, devise, and intend to deprive and depose the Queen,
and the indictment charges the Plaintiff in Error and others that they did so feloniously compass,
&c., and then it pretends to set out the overt acts which are necessary to make out the charge, all of
which, except one, are laid on the 1st of January, 1863, and "on divers other days, as well before as
after that day." Now, many of the supposed overt acts are alleged to be conspiracies for treasonable
purposes, without anything which can properly be called an act done in pursuance of such
conspiracies. That is not sufficient. Two things are necessary to make out the charge under this
statute - the compassing or intending to do the forbidden thing, and an overt act, or act done in
pursuance, and for the advancement of, such intention. But conspiring and compassing are not acts,
they are merely intentions of the minds of those who are alleged to conspire and combine. The
indictment would not be good if it merely alleged the compassing, for the statute on which it is
framed requires the expression and declaration of such compassing by overt acts, which are,
therefore, part of the crime. The deliberate design must be proved by definite acts and deeds, which
alone constitute what the law calls overt acts. But mere conspiring is not an overt act, it is no more
than compassing, and the allegation of it as an overt act is but the repetition of the charge of the
offence, without any overt act being alleged to support it. To treat conspiring as an overt act, when
it is really nothing but a mere mental operation which is to be evidenced by overt acts, is fo defeat
the 7 & 8 Will. 3, ¢. 3, which renders it imperative to give evidence of overt acts, and forbids
evidence of any act not properly laid in the indictment. Overt acts must be clearly and distinctly laid,
or the count will be defective. No agreement existing in the minds of many different persons can be
treated as an overt act; it is an internal process of their thoughts, not an exterpal act and deed, and
unless of the latter class it is not sufficient to support the charge laid in this indictment:- [THE
LORD CHANCELLOR:- Does not agreement import consultation, and is not consultation among
several persons an act - an overt act?] Not necessarily. There may be a common intention among
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several persons without there ever having been any actual consultation among them. What ought to
have been alleged was the particular overt act by which the accused had become a party to the
asserted conspiracy. There is no allegation of that sort here, and no one can be charged with treason
without some act of treason being distinctly alleged against him. The third count fully justifies this
argument, for there what is charged is the offence of compassing, intending, &c., to be proved by
the subsequent allegation of overt acts. Now, that is actually the very matter that in the two
preceding counts constitutes one of the pretended overt acts, It is clear, therefore, that the indictment
itself treats the very same thing in two different and inconsistent ways. The conspiracy ought to be
charged as a specific offence, for otherwise no particulars can be obtained of the acts which are
supposed to constitute the conspiracy, and the humane intentions of the law may thus be.defeated.

The allegation of a specific act being done on a particular day, and on divers other days, is
uncertain and bad. The indictment is bad on the ground of duplicity: several overt acts are alleged in
each count, and several overt acts of distinct character, and which, with the alleged compassings,
constitute different species of felony, are alleged in one count. The indictment is, therefore, defective
in substance, and the judgment on it cammot be supported: Gabbett on the Criminal Law (1);
Vaughan's Case (2); Reg. v. Duffy (3); Reg. v. Parker (4); Watson's Case (5); Hawking(6);
Archbold’s Pleading and Evidence (7).

If any part of a count is bad, a general judgment on it cannot be sustained: O'Comnell v. The
Queen (8).

The judgment on the demurrer here was bad in form.

The allegation in the caption that the indictment was found by persons who were "swomn and
affirmed,” is not sufficient. It ought to be stated who were swomn and who were affirmed, that it
might be known that these things were rightly done.

(1) Book I c. L. p. 890, where 3 Inst. 12; 1 Hale, P. C. 108-149; Fost. 194; and East, P. C. 116, are
referred to. '

(2) 13 St. Tr. 485; Fost. 246; East, P. C. 123,

(3) 4 Cox, Cr. C. 294,

(4) 1 Car. & Marsh. 639.

(5) 32 St. Tr. 5.

(6) Vol. ii. c. 25, 5. 59 & s. 77.

(7) Tit. Indictment.

(8) 11 Cl. & F. 155.
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CENTRAL CRIMINAL COURT.

September 21st, 1848,

O Counr.—[Before Rrie and V. WiLLams, 4J.

' REG. 7. CUFFEY AND GTHERS.
Indietment—Copy of—Right to.

When an indictment for misdemeanor is preferred
at the instance of the Attormey-General, the
prisoner iz entitled (o a copy at the expense
of ihe crown. Bui if the indicimeni iz for
Jelony under 11 & 12 Viet. v. 12, depending on
Jucts  which before that act would have

led o tr , the prisoner is net
entitled o a copy, nor will one be granied lo
Aim ox pgratif.

The prisoners wera indicted undex 11 & 12 Viet.
¢. 12, the crown and government security act,
for feloniously intending to levy war against
the Queen, to compel har fo changs her meaanres;
with overt acts, and for feloniously intending to
depose the Queen, with overt acts; thoy were alse
indieted for a common eonspiracy.

Ballantine, Huddlesions, Parry, Metoalfe, and
Parneil, for the several prisoners, applied for copies
of both indiciments. Asto the misdemeanor, they
submifted that the prisoners were entitled of right
to recaive copies. These indictmenis were preferred
ot the instance of the 4 #orney-General, and there-
fore oame within section 8 of 60 Gao. 3, and 1 G. 4,
¢. 4, which enaeted, that “in ail cases of prosecu-

-tion for misdemeaner institnied by Her Majesty’s

ditorney-Ganeral or Solicitor-Gsneral, in any of
the' courts aforesaid, at any scasion of the pemoo,
session of, oyer and tferminer, great gessiom or
2ession of gaol delivery, (section 7,) the court shall,
if required, make order that a copy of the informa-
tion or indictment shall ba delivered after appear-
ance, to the party prosecuted or his elerk in ocourt,
or attorney upon application made for the same,
free from all expense to the party soapplying; pro-
vided that such party or his cerk im court, or
attorney shall not have previously. received a copy
shereof.’” As to the felonies they smbmiited, that
thongh not entitled ag of .right to copies, yet the
court wonld, ex gratid, direct copies to ba deliverad
ot ab least intimate to the Aiforney-General an
opinion, that they should be delivered, Upon a
similar application in Treland om the trial of
Martin, under tho same statute, the judges there
acceded fo the applioation, and a copy was delivered.
Thie course wonld alse obviats the necessity of hav-
ing the indiciments read over, probably several
fimes, in order that they might be taken dawn.
FPrior to this statnte, the spme acts comstituted the
offence of tresson; and if that had beem 30 mow,
copies of the indictinent wonld have beon granted
28 a right to which the prisoners would have heen
entitlod. The alterasion of the name and punish-
ment of the offonce ought not to cause an alteration
in the mode of dealing wiih it, at least in this
raspect. :

Per Cupram.—The copies of the indictments for
misdemeanor will of gourse ba delivered in com-
pliance with the statate, but as to the felonies, thare
is no reason why this should vary from an ordinary
folony. The legistature have shomght proper to
reduce snch joffences from treason to falomy, and
that being the case, they must be treated in all
respects ag felopies; one result is, that a copy of
the indicimont is no longer to be delivered. Thera

wers persons who, forgetting the merits, looked te]

the indictments as fruitful sources of technical
errors, by meana of which they might, contrary to
the merits of the case, defeat the prosecution. To
maoh persons the court wonld not afford any facility.
In this case, the facta stated in the indictments
must ba knewn, because they were necessarily the
same with thosa taken in the informations before
the magistrates. Tha prisoners thersfore cannot
be prejudiced in their defences. The applisutions as
to the felonies, wero respeetfully refused.

New Coune.—[ Before the Rzcorpgr. ]

REG, 7. SALMON,
Larceny—Fiztures,—House under lease —Consent
of tenant-—Production of lesge.

Where a house kad bean let by the prosecuior to

the brother of the prisoner,—Held, thas under

the ordinary counts for stealing lend atlached
and unatiGehed {o the freehold, the consent
of the tenani io the prisoner’'s dod must be
regatived.

Secondly, that the lendlord could prove hisinterest
anly by the production of the lease.

Semble, the indiciment should have been framed
under section 45 of 7 § 8 Geo. 4, c. 29, for
stegling fiztures ist with the house.

The prisoner wae indicted under 7 & 8 Geo. 4,
¢. 29, 3. 44, for stealing lead attached to the house
of Edward J’Anmon. Second count laying it as
attached to the howse of Lawremce Salmon, with
counts for simple larceny. -

It was proved that a persen named Moaore was,
about July 12, in the area of a house in Cleveland-
séreat, taldng the lead out of the eistern, Hoe was
cniting it out in small pieces, which was the only
.way of geiting it from the cistern, of which it formed
the lining, T'his-was in the day time, asd the prisoner
wasg in the mean time. standing at the door of the
honge. Mooro then came out with the lead, and put it
into a trock, whish he took to Mitchell’s, a marine
storeshop; prisoner followed at a litile distance,
went into the shop, and Miichell came out and
bonght the lead. Moore’s account of the iransaciion
was, that the priconer met him, took him io the
honse in question, took a key from his pocket,
opened the door, and took him into the parlomr.
That the prisoner then asked him to cnt aut the
lead from the istern, which be did, and that he
rogeived from she prisoner 2s. 64.. for his troable.
Thelsad thna cut weighed three cwt. and a half, and
the prisoner received from Mitehell for it, 2/ 6s
Edward J’Anson was the Jandlord of the heuse in
question. It was let by him under a lease to Law-
rence Salmon, the brother of the prisoner; iwo years
Tent was in arrear. The prisoner’s brother was ab-
sent. The prisoner had no authority fromJ*Anson to
remove tlie cistern, or to ocut out the lead, or o
remiove anything from the houge. The prisoner, on
being charged, said, that he had fall anthority from
his brother to remove the lead. .

The Recorper,—Should you not have indicted
for stealing fixtnres let with the honss under 7 & &
Geo, 4, 0. 29, 5. 451 Tl prisoner might have besn
anthorized by his brother to Temove the lead; and
thongh that would have been an offense in both
the prisoner -and his brother under that sectiom,
yet, independent of it, the hrother had a temperary
property in the honss and in the lead, which was
paxt of the houss, If therefore he had given to the
prisoner authority to remove the lead, the prisomer
for pursuing such authority would not be liable
under any of the present counts. The prosscution
doea not call the brother to negative such authority;
the evidence is therefore defective, and does mot
support the second count. The first count fails,
beeause the lead is not in the possession of the land-
loxd, but of the tenant. " There is also in this case &
further objection, namely, that the lease is not pro-
duced; and it is by thai alone, in the absemce of
notice io prodnce, that the landlord can show his
intersst in 2 house which iz not a; present in hia
possession. The cotnterpart is not sufficient uniil
notice has been given to prodnce the original
Bailantinag for the prosecuiion.

Wilde for the priscner.

Sgptember 22,
REG. . STETRMAN: .
Larceny—Taldng—Falonious intent.

The prisoner ordered some goods of the prosecu-
lor, which he said were inignded for shipmend,
and should be paid for on delivary. The
prosecutor sent his servaent with them, in-
structing him not to pert with the goods uniil
ha had reoeived ths momey. The prisoner,
howevar, induced the servant io léave them,
promising {0 ordsr other goods and them lo
poy for all; ke immedialely pawned them:—
Held, that if the prisoner induced ithe servani
to part wich the goods in pursuance of a
previous dssign (o ge? possession without
payment, it was larceny.

Indietment for stealing engineering inghrumenis,
the property of Heory Simpsen.
The prisoner wens to Simpson’s shop and oxdered

a considerable quantity of engineering instruments,

which he seid were intended for shipment to ihe (11)

Capo of Good Hope on the following Thursday, and
dirsoted the prosecutor to send them to hig house,
where, upon delivery, they should, he said, be paid
for. The prosecutor said he would send them on
the Wednesday. Prisoner said, « Send a recaipt with
them. I shall be at home and wiil send back the
money.” The prosecutor on the Wednesday sent the
goods by a servant, whom he instrueted to briag
back ecither the goods or the mavey, and aot to
deliver them uatil he received the money. He sent
& receipt and the inveice. The servani, on arriving
at the prisoner’s house, told the prisoner he was not
{0 leave the goods uniess they were paid for. The
prisoner said hehad a German bill, which he wishad
the servant to take for the amount, 2nd return the
balance. He did not prodoce it  The servant said
he could not take the bilt withoat Insiractions from
his master. The prisoner then said the servant
mighit, if he wished, take the goods back; but
added, that he was goimg {0 meet Mr. Simpson
at the honse of Mr, Neshett, at snpper, and
that he should then have a further order for
My. Simpson. The servant trmsted to his decla-
ration that he was about o order more goods of
his master, and to his repregentation that he knew
a mutnal friend, and left with him the goods and
the invoico. The prisoner waanot invited to sopper
iy Nesbitt, nor did he go; but be had heard an
invitation given by Nesbitt to Simpson, and wasa
partial acquaintasce of Nesbitt’s, having formerly
been an usher in his school. The prisomer on the

. Thursdzy went to Simpson’s, apologised for not

sending the money on the previous day, and askad
Simpson to fake a German bill, which was not
produced. Simpsen refused to take the bill, saying
that he had no opportunity of negotinting it; and
sadded, thai he was mmch surprised thai the
prisoner had not seni: the money. The prisoner
aaid he wonld negotiate this, with several other
bills in his possession, in a day or two,2ad pay him
on the Saturday, The prisoner did aot keep his
appointment, and Simpscn went to the prisoner’s
house. He thera saw ihe empty packing-case, and
prisoner admitted that he pawned the geqds on the
Thursday. . ’ .

The Reconpsg, in samming up o the jury, told
them that the question for their consideration was
whether the prisoner got possession of the ggoda by
a sirategem with the intention of stealing them, or
whaether he sontracted for and bought them, failing
subsequently io pay for them. If be prevaisd
upon the servant to leave them, intending thus to
take a long credit, but to pay nitimately for the
goods, the priscner must be acquitied; but if in
thus inducing the sexrvant, he was acting in pursu. -

 anoce of & previons intention to steal—if he intended

thus to oblain possession of the goods, and then to

appropriate without paying for them, ihe larceny

was made out, The jury found the prisoner -
Charnock for the proseention, Guilly.
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Bzo. words he uged with the object of inducing the deceased to follow they, together with others unknown, did feloniously compess ' Rag.
Sumeg, him, there would be evidence of implied malice to sustain the and devise to deprive and depose the Queen from her style v.
-~ - charge of murder, But if you come to the conclusion that the and title of the Imperial Crown of the United Kingdom of Great Davrre.
1873, prisoner had not such intention in his mind, and that he did not Britain and Ireland ; and the said prisoners did utter, express, 1870.

utter the words with such intention, that they were idle words of

and declare, by divers overt acts and deeds mentioned, that

Muurder— IR ! ey
o o 18 to say: (1) In order to fulfil their felonions purpose, they il

feloniously did (a} conspire ta levy war, insurrection, and rebellion Supplying cros
against the Queen within the realm ; (2) they did feloniously con- —Evidence..

© Provocation Dravado, not of -challenge, and that he used the knife on some
- Manslauyhter. fx:esh- and sudden provocation snsuing from the deceased following
© 7 - bim and renewing the assault upon him, then there is evidence to

reduce the crime to manslaughter.
Verdict—Manslaughter ; sentence—fifteen years’
penal servituda,

CENTRAL CRIMINAL COURT.
July 15, 16, 17 and 18, 1870.
(Before Lord Chief Justice CocxsUrw.)
REa. ». DAvITT AND ANOTHER. (@)

The Treason Felony Act (11 & 12 Viet. 0. 12)—Overt acts—Supply-
tng arma to he used in insurrection— Bvidence—Jurisdiction.

Under the Treason Felomy Act (11 & 12 Vict. ¢ 12), sending or
supplying arms to be used in aid of a treasonable confederacy,
having for its object the overthrow of the Quesn’s Qovernment, in
any part of the United Kingdom, by foree of arma, is a sufficient
overt act of o conspiracy to deposs or deprive the Quesn, And it
18 not the less so because the arms are sold, and the motive of
the sale is peouniary profit, provided it is known that they are
fo be used in aild of insurrection. Seoret storing of arms and
sending them, under feigned addresses, into districts where the
cmfedw%ezista, with various contrivances io conceal their
ultimate destination, and with knowledge of the confederacy, 1s
evidencs of the gffence. And bringing arms to London, with
a view to their fransmission for such purpose : .

Held, a suficient overt act within the jurisdiction of the Central
Crvminal Oourt

INDIOTMENT under the Treason Felony Act.(5) The pri-

soners, Davitt and Wilson, were indicted for that onm the
st of December, 1865, and on divers days before and after,

?‘? Reported by W. F. Fixvasox, Fsq., Barriater-at-Law,
8) 11 & 12 Vist, . 12, the ** Aot for the better securing the Orown and Govern-

spire to subvert the constitution; (3) to incite foreigners, to wit,
citizens of the United States of America and persons resident in
Americs, to invade Ireland; (4) to become members of a certain
society known as the Fenian Brotherhood, having for its object and
design the overthrow of the Queen’s authority in Ireland, and to
induce others to be members; (5) to prepare means whereby the
authority of the Queen in Ireland might be overthrown; (6) to
procure and provide large quantities of arms and ammunition
with intent to arm themselves and other evil disposed persons, to
raise, make, and levy insurrection and war against the Queen,
within the realm; (7) they did feloniously wake and provide
large quantities of arms with such intent; (8) did become
members of the Fenian Brotherhood, haying for its object the
establishment of a republic in Ireland; (9) did become members
of an unlawful association, the members of which were required
to take an unlawful cath purporting to bind the persons taking
it by force and arms to make Ireland a republic; (10) they—well
knowing that an unlawful association existed in Ireland of persous
known as Fenians, having for their object the overthrow of the
Queen’s authority in Ireland and the establishmont of a republic
there—did feloniously, by causing to be conveyed arms and
ammunition into Ireland, endeavour to sid and assist the aaid
association, and to advance the object thereof; .(11) they did
feloniously and wnlawfully conspire together to incite and urge
divers subjects of the Queen to join and become members of the
Fenian associstion huving for its object the overthrow of the
Queen’s power in Ireland, &c.; (12) they feloniously entered into
a treasonable conspiracy, and became and were members of the
Fenian Brotherhood, having for its object, &c., and as such
members did collect arms, and distribute sums of money, and
make journeys, and give orders and directions to divers persons,
and did mutoally aid and assist each other, with the object and
intent of advancing and effecting the felonious object ; (13) they
did conspire in raising insurrection in Ireland snd levying war
ment of the United Kingdom,” s. 8: * That if any person aball compsss or deviae to
deprive or depose the Queen from the styls or royal name of the Imperial Orown of
the United Kingdom, or to levy war against her, in order by force or constraint to
compél her to change her counsels or measures; or t¢ move or stir any forsigner or

stranger with force to invade the United Kingdom, and such devicea or intentions
shall declore or express by any publication, or by any overt act or deed, he shall he

guilty of felony.”

() No venus was laid for the conspiracy or any of the overt acts, except mach
as is exprossly stated in any of them, nor was thers any allegation * within the
jurisdiction.”

CC 11 22

(1)
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Sir RB. Collier, A.G., Sir J. Joleridge, 8.G., H. T. Cole, Q.C.,  Rea.
Arohibald, and Poland, for the Crown. o
Colling for the prisoner Wilson. R Darer.
Griffiths and Moody for the prisoner Davitt. BRI 111}
Ewvidencewas given as to the existence and action of the'illégal = —=
association slluded to in the indictment under the name of.the **"nFelomy
“Fenian Brotherhood.” The evidence was chiefly that of an Swwiyisgarme
informer, who stated that the object of it was to overthrow the . —Auidencr.

Rea,  there; (14} they did feloniously conspire and conzult with divers
Davyr, POT80DS in and about raising insurrection in Ireland and levying
——  war.agsinst the Queen ; (15) they conspired with such persons to
1870.  levy war agsinst the Queen ; (16) to su%vert the constitution and’
w7 government of the realm ; (17) to seize arms at Chesterj (18} they,.
lm:f:,fem’ with others, did at divers places in Ireland meet tbgethei-_,)afnﬁgé
Supp :gamu to fight the peace-officers of the Queen, and did thereby levy war
—wdence.  against her; (19} they did aid and assist the Fenian Brotherhood

in making war against the Queen; (20) they did come into Pad-
dinglon in the county of Middleser,(2) and did make divers other
journeys in order to aid in forwarding to Ireland arms and
ammunition, for the purpese of fighting against the Queen’s
troops and peace-officers, and for the overthrow of her power
and authority in Ireland; (21) did conspire to cause to be sent
large quantities of arma to Ireland with the object of their being
used in Ireland in felonmiously making war agsinst the Queen;
(22} did conspire to cause to be sent to Leeds gnantities of arms
and ammunition, with the object that they should be sent to
Ireland and used there in feloniously making war against the
Queen and fighting against her troops and peace-officers; (28 to
25) similar, laying different places; (26} they did conspire to
send to Paddington, in the county of Middleses,(b) quantities of
arms and ammunition, with the intent that they should be
sent to Ireland, to be used in meling war against the Queen, &o.;
{27) they did cause to be brought to Paddington,(c) in the county
‘of Middicsex, and within the jurisdiction of the Central Criminal
Uourt; amd there did have large quantities of arms with the
intent and object that they should be used in levying war, insur-
rection, and rebellion against the Queen; (28} they did couspire
that, with the intent of aiding auch object, such arms should be
brought into Paddington, &c., and the said Wilson did bring the
said arms into Paddington, within the jurisdiction, &c.; (29, 30)
similar ; (31) did conspire tc meet together at Paddington within
the jurisdiction, for the purpose of siding and advancing the
said object ; {32) they did for that purpose there meet together;
(38} they did for that purpose go to the Great Weatern Railway
Station at Paddington, within the jurisdiction, against the peace
of the Queen, agminst her crown and dignity, and contrary to the
statute.

Second Count.—That the prisomers did with divers others
feloniously conspire to levy war againast the Queen in Ireland, in
order by force to compel her to chapge ber measures and
councils ; and the said telonious purpose did utter and declars
by divers overt acts (laying overt acts similar to those in the
former count), against the peace of the Queen, and her crown
and dignity, and contrary to the statute.

(7} Not laid to be, but being within the jurisdiction of the court.
(8} Fide ante.
. {c) V;:li.s suprd. Thess were the mora material parts on which the case really

Queen’s government in Ireland, and to establish a repmblic.
Oaths weore administered to the members to take up arms when
required for this object, and measures were taken to procure arma
for the purpose. In Fsbruary, 1861, an attempt was actuslly
made to take Chester Castle. He stated that he had seen the
prisvner Davitt about that time at meetings of the brotherhood,
and had seen him there when the intended rising was discussed.

It was also proved that the prisuner Davitt had been seen in
the company of persons afterwardas convicted as members of the
treasonable brownerhood referred to, and that he had been seen
at places frequented by American officora. Hvidence was given
that the meeting of the brotherhoed had continued to the present
time. Evidence was given of attacks by insurgents upon the
military and police in Ireland during the year 1867, And thera
wad evidence that the organisation still continued.

With regard to the complicity of the prisoners, the substance
of the evidence was as follows :—It was proved that the prisoner
Davitt, in October and November last, was residing in London
under the name of Jackson. In December last, on the cccasion
of the arrest of a man suspected to be a Fenian, and convicted
of illegully possessing arms, he tried to destroy a letter which was
seized by the police and proved to be in the handwriting of the
prisoner Davitt. It was dated from Glasgow, but had no signa-
ture, and contained the passage: *“ As to the other affair, I hope
you will not take any other part in it; you are of too much im-
portance to your family to be spared, even at the risk of allowing
& rotten sheep to exist smong the flock. All care and trouble of
the last twelve months will have been in vain, Whoever may be
employed to do it, let him not use the pen we have been selling,
but get ancther for the purpose.”

It was, in effect, admitted by a witness called for the defence,
that the terms “ flock® and  family ” meant the Fenian
brotherhood ; that “rotten sheep’ meant a traitor to it; that
“pen’” mesnt a fire-arm. Another witnees admitted buying
revolvers from & man named Monaghan, the partner of the prisoner
Wilson, and selling them to various persons.

In January last the prisoner Davitt took a warehouse at Lieeds,

- under the name of Jackson. He had s wearehonseman named

Anderson. The other prisoner, Wilson, was o gun-maker at
Birmingham, in partnership with Monaghan. Arms made by
him were from time to time taken to the houss of & poor man, an
Irishman, who had no demand for them, and to whose house they
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Rea.  were evidently carried for the purpose of secrat éonveyance. On Sir R. Oollier, 'A:G., relied strongly on the letter as proof of  Rea.

— several occasions the prisoner Wilson was seen to fetch away the complicity of Davitt, but urged that these nunerous secref v .
2T . parcels of arms thus dis osed of. copsi ents of arms—especially to Ireland—all emanating from A"
— P p gnm ) pecialiy
Lu50. On the 26th of March, when the police had their attention the shop of the prisomer Wilson, and condncted by the other 1870, .

Tveuson Felony CCted to the matter, a box was found at the railway-station
™ addressed to Wilson himself, at Leeds. 'Ihe box, being opened,
Supplying wms was found to contain arms. Wilson went to Leeds, and there,

~—Lvidence.  \igh Anderson, the other prisoner’s foreman, went to the station

prisoner, were proofs of the complicity of both of them. i
CocesurN, C.J., to the Attorney-General. — Supposing the

Trm‘:d'n_n-;"clb@ .
S o— .
prisoner Wilson had had nothing to do with Fenian designs, but Supiying.aries

to fetch away the box of arms thus addressed to him; and
they carried it to the warchouse of the other priscner, Davitt,
Next day Davitt and his men went to the warehouse, and took
away two casks, whick wers found to be heavy, and carried them
to the station of the London and North-Western Railway Com-
pany, addressed to some person in Ireland, at a place where no
such person was found to exist, Severa! other consignments of
arms were traced under similar circumstances. Between the 26th
of March, when the attention of the police was first directed to
the matter, and the 14th of May, when the prisoners were
arrested at the Great Western Railway Station in Paddin om,
there were fifteen such consignments of arms—eight to Ireland,
and six to Glasgow and other places ; all sent with false and
fictitious addresses, and all the addresaes in the handwriting of
the prisoner Davitt, and all the consignments coming originally
from the workshop of the prisoner Wilson.

On the 14th of ay Davitt came to London under the name of
Mathews, and on that day Wilson was seen at the station at
Birmingham with two parcels, which turned out to contain fifty
revolvers; and at the other station a Paddington, when he
arrived, the other prisoner, Davitt, was found loitering about the
station, and said Ee was waiting for a friend. On their being
arrested, his address, under the name of Mathews, was found in
the pocket of the other prisoner, Wilson ; and the sum of 1501
was found on the person of Davitt.

Such was the substance of the case against the prisoners.

Collins, for the prisoner Wilson, urged that it was not proved
that he had any connection with the Fenian conspiracy, and that it
was consistent with all the evidence that he was ignorant of it,
and merely sold weapons to the other prisoner in the way of
business, with no ides of their destination.

Griffiths, for the other prisoner, Davitt, urged that there was
no sufficient proof that he was connected with the congpiracy, as
the only evidence of it was that of the informer, not confirmed ;
and that it was consistent with the evidence that the object of the
consignments was innocent.

On the part of the prisoners witnesses were called, one of
whom, however, proved that the letter was in the handwriting of
the prisoner Davitt, and gave it an interpretation applying to the
Fenian conspiracy. He, however, attempted an cxplanation of it
by suggesting that it was a copy of a letter sent to Davitt, and by
him sent to the witness.

2T

was willing to supply men whom he kpew to be Fenians with —~vidence.

arms, although indifferent to the purposes for which they might
be used, was it contended that he had comspired in the felony ?
In such a case he would sell them with a know]_edge_ of his
customers, but without any intention of his own to aid in their
design. Would he be liable to be charged with eomplicity in the
felony ?

Sig R, Oollier, A.G., said he apprehended that if the prisoner
knew the illegal purpose for which the arms were to be used,
without any further complicity on his part than the mere sale, he
would be guilty of felony., An accessory before the fact to a
felony had been held to be a principal. In this case the prisoner
had done more than sell the arms--he had gome to Leeds to
co-operate with Davitt ip using them.

Cocksury, C.J.—It may be s0.{a)

Afterwards, at the close of the case, o

Cocxsurn, CJ., to the jury.—The prisoners are indieted for
what is in substance high treason, though that is not the crime for
which they are indicted, as, under the statute, what wou_ld before
have been high treason is now created an offence for which, upon
conviction, a lesser punishment than that of treason is to be
inflicted. The substance of the charge against the prisoners con-
tained in this voluminous indictment may thus be stated: A con-
gpiracy to depose the Queen (a charge which would be proved by
showing an attempt to depose her from her State as sovereign in
sny part of her dominions—as Ireland), and with that object to
levy war against her. And the overt acts relied upon in support
of the conspiracy are the procuring a.nd‘producn:.tg arms for the
purpose of being used in the intended insurrection egainst the
royal authority in Ireland. You will have to consider, Grst,
whether arms were provided in this country for the purpose of
being sent to Ireland with the intention of being used and
employed in rebellion there ; next, whether they were sent by the
prisoners, or either of them, with the intention of their being so
used and employed. We have the fact of the letter, proved to
be in the handwriting of the prisoner Davitt, and proved by a
witness for the defence to refer to the Fenian conspiracy, and
to traitors fo it, and to the use of weapons against such traitors,
We have the fact of large and repeated consignments of arms
by the defendants to false addresses and fictitious persons in

{a) It will be sean that the Lord Chief Justics, aftar consideration—the ocasa
ocoupying several days, and there being an adjournment sfier it was conoluded
before the summing-up—directed the jury in sccordance with this viaw of the case.
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Swpplying arme fact that strikes the wind most forcibly is, that in all thess ¢
i there was concealment and contrivance, which must have been for' "
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Ireland and other parts of the country, these arms coming from
the workshop of one prisoner—Wilson—and secretly consigmed to

false addresses in the handwriting of the other prisoner, Davitt.” = '

And the question naturally arises for what purpose were all thes
consignments ; and why were they thus made ? not opeunly,
secretly ; and by means of such devices and contrivances.:’

some purpose. It is for you to exercise your own judgment as
to whether it was an innocent purpose. In these consignments
both prisoners take part, and finally one of them (Wilson)
comes to London, evidently to meet the other, with his address,
under & feigned name, in his pocket, snd with fifty revolvers ;
and there, at Paddington, the other prisouer (Davitt) actually is
to meet him. As regards the prisoner Davitt, there is positive
evidence (that of the informer) that he was engaged in the Fenian
conspiracy. Whether the evidence is credible and reliable, and
how far it is confirmed, it is for you to judge. There is the letter,
which in terms appears to point to this conspiracy snd as to
which you have heard the explanation, which it is for you to
_{udge of. If you are not satisfied, then from the terms of that
efter you may infer the complicity of Davitt. But that is not
the whole evidence ; and even if you are not satisfied as to the
evidence of the informer, and were satisfied with the explanation
as to the letter, there would yet remain other evidence in the case
fit for you to consider. There is the internal evidence afforded
by the nature of the acts themselves, laid as overt acts of the
allsged conspiracy. When you find men sending arms to &
country in which disaffection and disloyalty exist—doing it
gecretly and by clandestine mesns, and under circumstances cal-
culated to excite extreme suspicion and distrust—in the absence
of any explanations of such conduct, it will not be difficnlt to draw
your own inferences as to the purpose and motive of such conduct.
No doubt it is for the Crown to make out their case; but it is
often impossible to give direct evidence of a man’s motives or
intentions in a particular matter, and a jury must often look at
the act itself, and judge from the nature of the act as to the
character of the motive; and when you find these clandestine
consignments of arms to Ireland, the country where this
treasonable conspiracy existed, and where it was to be attempted

to effect its object, it is for you to form your own judgment as

to the purpose of these consignments. Aund if you are satisfied,
either from the letter or from the other facts provel, that the
purpose in sending these arms was the furtherance of the Fenian
conspiracy, and that the arms were intended to be used in
subverting the Queen’s authority in that country : then although
%‘ou may not be satisfied that the prisoner was at any of the

enian meetings, you may draw your own inferences from the
other facts. Considering the charucter of the arms, us well ay
the ciroumstance under which they were sent, arms in a rough
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and unfinished state, not fitted for sale though just as well
capable of being used, and bearing in mind the absence of any
atterpt at an explanation of these things, it is for you to judge
what ia the natural inference to be drawn. And if you believe.
that the prisoners sent these arms in order that they might'b
used in levying war against the Queen, then the case is estsb

lished -against them. These remarks on the evidence in. the:y ”W‘?;ﬁ'rrm,,j
case have applied more particularly to the &naoner Davitt,  who. - s£uvideuce.

directed the fransmission of the arms. ith regard to the
other prisoner, Wilson, there can be no doubt the arms were
made by him; and if he did no more than make snd supply
them, and merely shut his eyes to their destination, that is not
sufficient to convict him. But if you believe that, in supplying
the arms, he had a knowledge that thdy were about to be used
for s traitorous purpose, and with the intention that they
should be so used, then he is involved with the othgr risoner in
a common guilt, If he was indeed ignorant of their destination,
then it would be otherwise; of this you must form your own
judgment. And if he, knowing the object, thongh himself not
caring about it, yet, for the sske of sordid gain, lent himself
to that object, he would be guilty. The great question is,
whether the arms were sent with the traitorous purpose of
exciting insurrection. If you are satisfied that they were asent
for that purpose, then, if both the prisoners knew of it, both are
guilty ; or, if not, then such one of them as knew.of it. It is neces-
sary that an overt act should have been committed within the
joriediction of this court, and if you are satisfied that the arms
were brought by the prisoner Wilson to the Pa,ddmgton station
in pursuance of the traitorous objeot, then there would be such an
act within the jurisdiction. Nothing has been proved to account
for the arms being so brought. If you are satisfied that they
were brought to be used for the traitorous purpose, and that one
prisoner was bringing them in concert with the other for that
urpose, then they would be both guilty upon this indictment,
for there would be an overt act by both of them in furtherance of a
common traitorous design. Consider, then, whether the prisoners,
or either of them, sent these arms, and sent them secretly and clan-
destinely, for the purpose of siding the treasonable conspiracy.

Verdict against both prisoners—Guilty.(a)

(a) Davitt was sentenced to fifteen years' panal servituds, and Wilson to saven.
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Frezws  larceny at common law, The sections of the Waterwaorks Though the : ] Y

_ , ! general rule iz that the prosecution must make out Rxg.
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. HE oprisoners Denis Deasy, Timothy Fetherstone, Daniel 183,
Water. Clase remitied.

. o O’Herlitry, Patrick Flanagan, and Henry Dalton alias Treason retony =
John Henry O’ Connor, were charged: with the commission of the Tzaﬂjdﬁﬁ?
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NORTHERN CIRCUIT.
Liverroon SuUMMER AgSIZES.
Aug. 7, 8, and 9, 1888,
(Befors STEPHEN, d.)
Bia, v. DEASY AND OTHERS.

Treason-felony-—Purpose of instrumeni—Treasonabls intention—
Evidence—Burden of proof.

D. and others were charged under the Treason-Felony Act (11 & 12
Viet. ¢. 12), sect. 3, with being in the possession of certain
instruments and explosive malerials, with infent to use them for
the purpose of carrying out the objects of cerfain treasonable
combinations existing in the United Kingdom and abroad.

Held, that, for the purpose of showing such infent, evidence
might be given showing that the only known wuse hitherto made

. of such instruments and ecplosive compounds had been in
canging destructive explosions to property ; and that the fuct of
some of those explosions having happened out of the jurisdiction
of the court did not affect the admissibility of the evidence.

Held also, that, for the purpose of showing a treasonable object

on the part of the prisoners, and negafiving amy private object,
evidence might be giten of the existence, down to a period nearly
approaclang the date of the alleged acts, tn the couniry from
which the explosive end instruments were brought, of a treason-
able conspiracy having for its object tha alteration of the existing
form of government by violent means, although such evidence
did wol estublish that the prispners were members of, or directly
cannected with, such conapiracy.

offence of treason-felony under the 11 & 12 Viet. ¢, 12, 8. §, ’

which section provides that, if any person, with the intention of
deposing the Queen, or with the intention of levying war againat
Her Majesty in order to force her to change her measures, or in
order to overawe both Houses of Parlisment, or either of them

does any open act from which that intent or any of those intents
can be inferred, he shall be guilty of treason-felony,

The first count of the indictment alleged that defendants on the
20th day of March, 1883, and before and after, together with others
unknown, feloniously compassed to deprive the Queen from the
style of the Imperial Crown of the United Kingdom, and such
felonious compassing did express by divers overt acts; the
second count alleged that defendants on the 20th day of March
1883, and before and after, with others unknown, feloniously dié
compess to levy war against the Queen in the United Kingdom
in order to force her to change her measures and counsels, and
such felonions compassings did feloniously express by divers
overt acts ; and the third count charged that defendants on the
20th day of March, 1883, and before and after, with others
unknown, did feloniously compass to levy war against the Queen
in order to put force and constraint uponm, and in order to
intimidate the Houses of Parliament, and such felonious com-
passing did feloniously express by divers overt acts.

The overt acts alleged were the same in each of the counts, and
were fifteen in number, viz.: (1) Conspiracy to levy war ag,a.inst.
the Queen within the realm ; (2) conspiracy to subvert and deatroy
the conatitution and government of the United Kingdom ; (8) con-
spiracy to overthrow the power and anthority of the Queen of
Ireland ; (4) thet, knowing of the existence in America of a
treasonable combination having for ita objects to depose the
Queen from the style of the Imperial Crown of the United
Kingdom, the defendants did on the 20th day of March, 1883
and before and after, feloniously aid its treasonable objects b§
manufacturing at Cork and bringing to Liverpool 60lb, of
dynamite, with intent to employ the same in furtherance of the
object aforesaid ; (5) that defendants on the 20th day of March
1883, and before and after, knowing of the existence in the United
Kingdom of a treasonable combination having for its object to
depose the Queen from the style of the Imperial Crown of the
United Kingdom, did feloniously aid its said object by manu-
facturing ab Cork and bringing to Liverpool other 601b. of dyna-
umite, with intent to employ the same in furtherance of the objact
aforesaid ; (6) that defendanta on, &c., knowing of the existence

(A1)



880 CRIMINAL LAW OCASES.

of & treasonable combination, as well within the United Kingdom
88 without, having for its object the levying war ageinst the
Queen within the United Kingdom, did feloniously aid its- sdid
object by manufacturing at Cork and bringing to Liverpeol other
GO{b. of dynamite, with intent to employ it in fartherance of the
object aforesaid; (7) conspiracy between defendants and others
on the 20th day of March, 1883, &c., to levy war against, the
Queen in the United Kingdom in order, by force and constraint,
to compel her to change her measures and counsels; (8) that
defendants did, on the 28th day of March, 1883, bring to, and
have at Liverpool, other 60lb. of dynamite, with infent to use
the same in raising war against the Queen within this realm;
(9) that defendants, on the 28th day of March, 1883, did bring
to, and have at Liverpool, other 60Lb. of dynamite, with intent
to use the same in the accomplishment of their said object of
subverting and destroying the coustitution and government of
the United Kingdomj (10) bringing to Liverpcol 6&0lb. of
dynamite, to be used in the accomplishment of their object of
‘overthrowing the power of the Queen in Ireland; (11) doing
the same in furtherance, &o., of levying war against the Queen
within the United Kingdom, avd in order to force her to change
her measures and counsels; (12) conspiracy in the county of
Lancaster between defendants and others on the 20th day of
March, 1883, and before and after, to blow up by the explosion
of dynamite divers public buildings unknown at Liverpool, and
to provide large quantities of dymamite, and to have the same in
the county, with intent to employ the same in the furtherance of
the object of such conspiracy ; (13) conspiracy between defen-
dants and others to blow up, by the explosion of dynamite,
divers public buildings unknown at Westminster and other parts
of Great Britain, and to provide large quantities of dynamite,
with intent to employ the same in furtherance of the object of
such conspiraoy ; (i4) that defendants, on the 20th day of March,
1888, &o., did manufacture, and procure to be manufactured at
Cork, other 60lb. of dynamite, with intent to use the same in
furtherance of the felonies compassing aforesaid; (15) that
defendants did, on the 20th day of March, 1883, bring to
Liverpool other 60lb. of dynamite, with intent to use the same
in furtherance of the felonions compassing aforesaid. )

On the evening of the 28th day of March 1883 the prisoner
Dessy, who had been employed as a railway porter al Cork,
landed at Liverpool from the Cork boat, bringing with him a
heavy box, which he engaged a badge porter to carry for him to
No. 84, Regent-street, Liverpool. A detective inspector of the
Liverpool police force followed them, and, in answer to inguwries
from him, Deasy stated that the box contained cattle food; but,
on being taken to the detective office, and the box opened by
mesns of s key which was found in Deasy’s possesston, it waa
found to contain two tin canisters, each of which was neatly
covered with canvas, and having a hole in the ocanvas corres-
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pqndmg with a hole in the canister, while the canisters were filled
with hgmne_dynamite.—-a.n explosive not known to be used for
sny commercial purpose in this country. Betwesn the canisters
there was a ‘small parcel, labelled * chlorate of potash,” another
labelled “powdered sugar,” and a smaller one containing red
orpiment, or realger, and there was also a bottlo ccmtaim'ﬁg
vitriol. Three brass taps were also found in the box, each of
which fitted into the hole in the canisters. These taps were
made up of an inner and an outer cylinder; at the top of the
inner oylinder was & cup, shut off from the cylinder by means of
& tap, while nt the bottom of the cylinder wers two holes, round
which was tightly wrapped some white paper, tied with very fine
cord, and this then fitted into the outer cylinder, at the bottom of
which was & cap.  The method of using these brass taps was not
at first appareat, but, by means of experiment, their use was dis-
covered. The cup in the outer cylinder was filled with a mixture
of chlorate of potash and powdered sugar, while the cup af the
top of the inmer cylinder was filled with sulphuric acid, and the
tap then turned, so ss to allow it to escape into the cylinder.
After the lapse of twenty minutes, the acid, escaping through the
holes in the inner cylinder, had eaten its way through the paper
and 5o came in coutact with the contents of the cup af the bottom
of the outer cylinder, thereby causing it to explode. On Deasy
when arrested, were found two papers, one containing the address
o'f the prisoner Flanagan, who was employed on the raillway near
St. Helens, and the other & letter recommending Deasy to
Flanagan, in the handwriting of the prisoner Fetherstone, whose
real name seems to have been KEdmund O'Brien Kennedy.
Flanagan was arrested in consequence on the same night, and at
h:a_ lodgings was found a box, which he said was his. On its
being opened there was found in it & black bag which the
prisoner said contained ““ private little matters,” and these were
found to be a false beard, a six-chambered revolver (five of which
were loaded), a box of carfridges, a tin canister contnining
chlorate of potash and powdered sugar and a bottle of stroug
sulpharic aeid ; and afterwards, while awaiting his trial he made
1:;’;hst'.n.t.er.nent: to the chief superintendent of police which indicnted
Da.t ke knew that the letter written by Fotherstone and found on
easy wes coming to him. The prisoner Fetherstone had
zrnva_d' at Liverpool from America in June, 1882, he then
t'escr}llbmg himself as a newspaper correspondent; and after a
gulxnxe o left Liverpool, stating that he was going to Dublin. On the
th day of December, 1882, he was in Glasgow, and then he ordered
: c;rboy of the atronges!? nitric acid, of the strength known as 82,
g e sent to Mr. O’Herlitry, ink mannfacturer, 10, Great George-
street West, Cork, that being the address and occupation of the
tpi:'i:.oner of thg.f: neme. Ib was sent as directed, and, after some
l? ¥ the prisoner Deasy came to where it was stored, and
tllsbt.nned delivery of the carboy. On the 14th day of February
83, Fetherstone was again in Glasgow, and, on that date, was
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inquiring at another firm of manufacturing -chemists for mitrig
acid of above 90 degrees T., a description of atrength, and
on being told that was & kind used only for explosives, he said he
wanted it for & patent for preserving meat, but would let them
know after consulting his partner.” On the 10th-day of Febraary,

Trearen folony 1883, thab firm received a letter in the name of O’Herlitry
—~ Evidence. referring to this visit, and asking that a carboy should be sent,

and one was sent addressed as the previons one had been, and of
this Deasy sagain took delivery. On the same 14th day of
February Fetherstone had called on another firm of mannfac-
turing chemists in Glasgow, and meade inquiries for sulphuric
acid of 90 degree T., and on the 19th day of February that firm
raceived an order, in the name of (YHerlitry, for a carboy of
gulphuric acid, graded {160 degrees T.), which carboy, on arrival
st Cork, was called for and taken away by Deasy. On the
929th day of March, 1883, another order wes sent to the first
firm for two carboys of nitric acid, with a request that it should
be of greater strength than before; but, though that order was
executed, the prisoners never received it, they being taken into

custody mesntime, while upon Fetherstone wheu srrested there

was found another order dated the 29th day of March, and
evidently intended to be sent off, requesting four more carboys of
sulpharic acid to be sent. A1l these orders were shown to be in
the handwriting of Fetherstone, and, when arrested st Cork on
the 28th day of March, thers was also found on him & paper
containing & description of the method of making and using what
is known a8 ** Fenian fire,” aa also a small glass tube of the kind
mnentioned in the description of this © Fenian fire.”

Dalton, whose real name was H. J. O’Connor, arrived in this
country from America early in March, 1883, and immediately
went down to Glasgow, where he passed nnder the name of

Dalton. On the 18th day of March, 1883, he wrote from thers, -

in the mame of O’Connor, to his parents, who resided at Hden-
place, Chelses, informing them of his arrival in this country, and
requesting them to receive, and take great care of, any letters
or packages that mi%ht come addressed to Henry Dalton, a friend
of his—adding that he did not want everybody to know that he
was home, and asking them not to mention it to anybody. Whilat
in London, a few days befors his arrest, he was seen & perently
making a careful examination of various public buildings—he
stood for a copsiderable time near the Houses of Parliament,
on & wet day, making notes ; and from there he went to Lambeth
Palace, the Tressury, end various other public buildings, in-
cluding the Local Government Board Office, the Treasury, and the
Home Office. When sarrested in London, on the bth dny of
April, several papers and books were fonnd, some on the prisoner
and others where he lived, and in one of them was a card
bearing the address “10, Grent George-street West,” what ap-
peared to be the name « ’Herlitry,” and “ Cork,” being
smudged out, There were also abbreviations of the mames of
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were fonnd on 3owm s padiet of powder; a
thermometer, and amlid'iam_pmr,wﬂﬁ:ﬂ;mmi)y
pmlhmmkmmbwwi&mhemwed
round tubes of the brass taps, and bo have boen made by the
same manufaciover ad at the zame tinee—odile pome of the
fm‘l'th showed that, some yesrs ago, e was in commumication
with persons eonmectod with a society callod the Tnbermational.
for which this hgmins i

In order to ahow the dymaeit
‘nflﬂmmﬂ'dh been into this countbry
evﬁenmmtendemdwabwthatthuahdbmm

axplosions on the 21t day of January, 1883, at i} Canal
Bridge, near Glasgow, on the lﬁthr{i’ny of ’Hu\:l:’ f&?ﬂ,ﬁ the
Times office in London, and subsequently at the Loca! Govern
ment offico, and that in all these instances the explosi
employed had been lignine dynsmite, inclomed in canisters and'?
exploded by fuses consisting of brass tabes, eorrzapondmg' i
ex;)ctlyomth. tho(ﬂe lf’om.ul in the possession of Deady
Dr. Oommins (who appeared for Deansy) obj .
misgibility of this evidence on the grm{x)ldotf:tbgmh rtihnznnd-
were not shown to have been connccted with those ploni iy
and urged that the fact of an explosion having ta.k;xxp ho:n'!,
Glasgow could not be evidence of the comnection Pm‘ thm
prisoners with a conspiracy here, and that besides the prosécutio.:
could not as against the prisoners adduce evidence of somethin
which had happened out of the jurisdiction of the court &
_The Solicitor-General (Aspinall, Q.C. and B. 8. Wi ht with
him) arged its admissibility as.showing that these ‘mag'umanta
were of & particular kind, and thet & similar instrument had
been used on & former occasion for causing en explosion; that
on the only other occcasions known, these instruments
usesd for pur‘]posesdof explosions. were
TEFEEN, J. sald that in & case of this ki
au instrument ha.ving no known commerciallng;éw};?i.ge{:zg :lvnd
admissible to explain the use of it; that you ;nay show tﬂs
use of a particular instrument by showing that aimilar omaB
f;:ve only been nsed for one purpose, viz., to cause ex loaionss-
at, 80 far as is known, they have been only used for tho o
three unlawful explosions, have never been used for any oth:a
purpose, and no suggestion of any other, except those in whicl:x:
1t must cause great public disturbence. On the same principl
:}:udeuce of & similar kind has been received in raferen.cept::;a
Otﬁe:x:.es of strychnine, in Palmer's case, aud in Dove’s case and
On the question of treasonable intent, a witness named Willi
E.a;x::l ;ms ti‘a.lled, and he stated that in 1867 he was sjg:}il;a:;
2 mem! l:’:o &). an orgenisation in Dublin, oalled the Fenian

Addison, Q.C. (who appeared for Fetherstone) objected to any
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-~ The Solicttor-General.—In the case of Walsh and another, tried

— Evidence;

" kind was admitted in Walsh’s case, and it is a matter which the
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evidence about the Fenian Brotherhood unless some of these
prisoners were shown to be connected with it. What was askeq
sbout was in 1867, -

The Solicitor-General.—1 shall bring it down to a later date,

" Addison, Q.C.—I shall object to all that does not relate to this
charge. '

before your Lordship, exactly similar evidence was given by a
witness named Connell, and was admitied, with the view of
showing the existence of a conspiracy of a treasonable character,

Srernew, J.—Of sourse the existence of a conspiracy in 18G7
is not much, but I suppose your question is merely preparatory.

Addison, Q.C.—If 1t is to prove the existence of & treasonable
conspiracy up to the present time, and to connect the prisoners
with it, I might admit it.

The Solicitor-General.—I do not propose to comnect, by the
evidenoe of this witness, any of the prisoners with it.

Addison, Q.C.—If my friend only proposes fo prove the exis.
tence of a conspiracy in Ireland up to the present time, without
connecting thess prisoners with it, he might as well give evidence
of & conspiracy of any nature—a trads’s union conspiracy or any-
thing else,

StErEEN, J.—HEvidence of the existence of a treascnable con-
spiracy about the same time, which would involve the use of sub-
stances of this kind, would be admissible. Fvidence of the same

jury may take into account in considering the purpose for which
these things, found in the possession of the prisoners, were
intended. It will show that cerfain persons had conspired
together to change the measures of the Queen by force or
constraint.”’

Addison, Q.C.—That might be true of any conspiracy of any
kind, either in France, England, Ireland, or America. Supposing
& person were charged with using & pistel with intent to murder,
could it be suggested that the proof of the existence of a
murderous organization in HEngland, Ireland, or Rcotland, with-
out connecting the person with it, was a proof of his intention ?

.SrePEEN, J.—I think it could be. Take the case of the Burke
and Hare conspiracy to obtain bodies for purposes of dissection,
in which their victims were auffocated by means of pitch-plasters:
if at that time persons had been found prowling about in the
night in a suspicious manner with a guantity of pitch-plasters in
their possession, it might fairly be inferred, in the sbsence of
other reasonable explanation, thut they were engaged in a
murderous conspiracy. I do not know what sort of evidence the
Solicitor-General is going to give to prove the existence of a
treasonable conspiracy, and the mode in which that conspiracy is
carried out, but it may throw light on what those people are
doing with these things. If the matteris in no way brought home
to the prisonere, I am aure the jury will not be influenced by it.
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Addison, Q.0.—Admitting it for the present, if the evidence
does not connect the prisoners with the conspiracy, I shull object
ta. ik
"+ STEPHEN, J.—After heating the evidence you msy raise sny

.contention that you like; but at present I eanuot exclude the

" Tevidenoe,

The witness then went on to say that the oath ha took was g
solemn swearing that I was a member of the Fenian Brother-
hood established for the erection of a Republic ia Ireland ; that I
would never divuige any of the secrats of the organisation or the
pames of any of the members ; that I would take up arms ab &
moment’s notice ; would obey the commands of superior officers ;
that, should I ever divulge any of the secrsts of the organisation
or the names of any of the members, I deserved death st the
bands. of my fellow-men ; aud that I took the oath in the true
spirit of a soldier * so help me God.’” Ho farther stated that he
left Dublin in 1868, but returned in 1878, and sfter that rega-
larly attended Fenian meetings twice a week, at which sometimes
seventy or eighty members were present, and that then they
drilled and made collections * for arms and civil money ; ** that in
the organization there were *centres,”’ and sub-centres,”
and “B’s” and “C.¢” — the “B’s” coming under the
“centres,” and the “ C.’s ” under the * B.'s *’ ; that he himagelf
was for & time a “ C.,” then a * B.,” and afterwards s ¢ Centre,’
and that, as such, he Lad attended Fenian meetings down to as
late as Oct. 1882, but he had not been present at any such
meetings this year.

At the close of the case for the prosecution Addison, Q.C. sub-
mitited that there was no evidence of treason-felony against any
of the prisoners. It was essential that there should be an inten.-
tion to deprive or depose the Quesn from her style and title,

STEPHEN, J. pointed out that, whoever intended to depose the
Queen from her sovercignty over her dominions or sny part of
them, and displayed such intention by any open act, was within
the statute. There were two questions with regard to the levying
of war to make it high treason : one was, what amounted to a
levying of war ; and the other, what sort of object there was for
the war, The act constitating the levying of war must be done
by force to constrain sand compel the Queen to change her
messures and counsels, or to put force and conatraint upon the
Houses of Parliament.

Addizon, Q.C. proceeded to argue upon the overt acts alleged,
snd to urge that before the case could go to the jury it must be
shown in evidence what object they had in view in having
possession of dynamite. There were many cases that might be
put, such as trade unionism, mere wanton misohief, or private
revenge, to account for the posseasion of explosives. But what
was suggested as their purpose? The existence of s Fenian
conapiracy in Ireland in 1867. Bat the evidenoe as to that only
showed that men were to be trained for open rebellion, and there
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was no evidence that explosives were to be used, and the word
Foenian was never used at all except by Flanagan, who ssid that
the Fenians had nothing to do with it. [Breexsy, J. — In
Fetherstone’s pocket-book there were entries nelating to * centres”
and others, corresponding. to the déscription given by tle witness
Laurie.] There were no acts proved from which a treasonable
intent could be inferred—these were the-individual acts of those
men and not in any way associated with a political object.

SreraeN, J,—There is svidence that a comepiracy existe for
erecting an Irish Republic, and to take arma for that purpose,
snd sitngether it constitutes a matter for the jury’s comsideration.
Porsons of a violent and unruly temper might suppese that a
sexios of wiolent acts and public calamities would kars an effect
on the temper of Her Majesty’s subjects, and indnee them to pasa
messeres that they wounld not otherwise do, and a7 that kind
might amount to a sort of informal war. 'The wio:ie case centres
in thia, theat D #ad ull these things in hia possession on the
landing stage in Liverpool, and that was an overt act from which
all the rest foliows. Substantially the qnestion is, if the object
was lo by violemt means the independence of Ireland, then
the first count wouid be proved, and the second and third counts
were not subsiantially dierent from the firat.

Addison, Q.C.—Frost’s case establishes that it is the duty of
the prosecution to maks out the intention, and the utmost they
had proved here was co-existence, but no necessary connection
between the conspiracy in Ireland and their violent acts there and
the prisoners. ]

SryereN, J.—The prosecation must prove such things as
naturally suggest the intention they allege. But there waa a
peint in all these cases at which the burden of proof shlft.g, and if
the prosecution proved the prisoners to have been in euch
circumstances 88, without explanation, lefi them open to the
reasonable inference of the existence of such a conspiracy as they
wished to establish, then it might be for the defence to say what
they were doing. He fully apprecisted the weight of the argu-
ment, and would hear the Solicitor-General upon it.

Dr. Oomming {for Deasy) and Dr. O'Fsely (for ¥lansgan)
submitted that there was no evidence of any levying of war, and
Littla (for Dalton) that he was not shown to be connected with
the other prisoners. _ :

The Solicitor-General called attention to the details of the
evidence, proving, he maintained, an unlawful use of these
mechines, and that four at least of the prisoners were in combina-
tion; that they were well scquainted with the making of
explosives, and that the use of these formed no part of them

orSinary ocoupations ; that they had come to this country under
false names, and one of them bhad been seen examining ublie
buildiogs, which negatived the suggestion of a private nnlawfol
object, the proved existence in Ireland of & tressonsble con-
spiracy having some of the objects mentioned in the indictment,
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and explosive material brooght from Ireland into this country
by a combination of these persons. Coupled with thia was the
fact that the only known previons use of these materials, and the
mode of exploding them, had besn in the Possil Bridge, the
Times, and the Local Government Board explosions, and that all
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these maticrs led to the criminal inference, and pointed rather t0 Tveases fehny
an object of a public nature and a treasonable purpose than to — Evidence.

snything else.

trerrex, J.—I do not think it necessary at present to say mors
than this, that that part of the case must go to the jury.

M*Connell, on behall of O’'Herlitry, asked if there was any case
a8 sgainst hiin, and ultimately, at the suggestion of his Lordship,
the case was withdrawn as against that prisoner. In the result,
all the other prisomers were found guilty, and were severally
sentenced to penal servitude for life.

Bolisitor for the prosscution, . Marks, Manicipal Offices,
Liverpool, for The Solicitor to the Treasury.

Solicitor for the prisoners, Quelch, Liverpool.

CROWN CASES BESERVED.
Satwrday, November 24, 1883.

(Before Lord Corisivag, C.J., Dexuaw, Hawking, Wirtians,
and Mataew, J.J.)

Rea. v. G, Horxzs, (a)

Juradiction—Falsa pretence—Posting the lefler confaining the

prefence—Oblaining of monsy thereby,

A false pretence was mads Ly letter in N., England, and posted
there to, and received by, a person in France. In consequence of
the letter that persun drew a cheque Tu Francs, payable at N. ia
Bhngland, and sent it to the prisoner at N. in England, who
cashed the cheque i Eagland.

Held, that the prisoner was properly indicted and tried al N. in
England.

THIS was & case stated for the opinion of this Court by
Huddleston, B.
The priscner was tried and convicted at the Assizes at
Nottinghar, on Thursday, the 26th day of July, 1883, for obtain-
ing from Louis Gabet 150i. by false pretences,

() Reported by Joun Taoursor, Baq., Barristor-at-Law.
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Freeland. -
COURT FOR CROWN CASES RESERVED.
April 17 and 18, and May 18, 1867.

{Before Wairesivg, C.J.,, Monanan, -C.J,, Preort, C.B,
Kxosy, O'Brier, FrrzeeralD, O'HagaN and GEORGE, JJ.,
FirzeeraLp, HugHEs and Drasy, BB.)

Reg. v. STEPHEN JosErH MEuANY.(a)

Treason-felony——Jurisdiction.

The defendant was indicted for treason-felony under 11 Vict. c. 13.
Some of the overt acts laid were conspiracies o effect the treasonable
intent charged. The venue in the margin of the indictment was * the
county of the city of Dublin,” and the trial took place in that county.
No overt act of the treasonable compassing was proved to have been
personally done by the defendunt ivithin the venue, nor did he uppear
to have been within the realm at the time of the doing of any of the
overt acls laid, But overt acls were luid and proved as dore within
the vemue by members of a treasonable conspiracy cxtending over
America and Ireland, of whick the defendant (who was a British
subject) was proved to have been an active member in America
before and at the time of the doing of these acts : o

Held, that there was jurisdiction in the ordinary Court of Commission
of Oyer and Terminer for the county of the city of Dublin, to try
the prisoner, as the responsibility of the pluintiff for the acts of his
co-conspirators made their acts his acts, so as to satisfy the common
law rule that the offence must be proved where the venue is laid.

Pigott, C.B., O'Brien and O’ Hagar, JJ., and Fitzgerald, B., dinsentien-
tibus.

HE defendant in this case was tried at the Commission Court
for the county and county of the city of Dublin, en the
16th of February, 1867. Theindictinent charged the defendant in
three connts with the several felonies of compassinﬁ
(1.) To depose the Queen from ihe honour and Royal name of
the Crown of the United Kingdom ;

() Reported by W. MuLnovs.anp, Esq., Burrister-at-Law.
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(2.) To levy war againat the Queen in Ifeland in order to com- -

pel her, by force, to change her counsels ; .

(3.} To atir up foreigners by force to invade Ireland;

And of uttering the said several compassings by certain overt
acts alleged in the indictment, some of which were conspiracies to
effect the several objects aforesaid.

In the indictment the same overt acts were oharged in each
count,

The venue in the indictment was the * county of the city of
Dublin,” and the indictment did not charge the felonies or any of
them to have been committed without the realm. The defendant
pleaded “ Not guilty.”

Sufficient evidence was given on the part of the Crown that the
defendant was an active member of an association in the United
States of America called the Fenian brotherhood, having for its
objects the several objects stated in the indictment; that the
defendant was born in Ireland and was a subject of the Crown of
the United Kipgdom ; that there existed in Ireland an association
which bore a similar denomicztion to that of the eaid asseciation in
Anrerica, and having the same objects, and that the two were con-
nected as parts of one and the same society. Sufficient evidence
was also given of acts of members of the said association in
Ireland, not named in the indictment, in promotion of the several
objecta aforesaid and done within the county of the city of Dublin
to sustain some of the overt acts charged in the indictment, sup-
posing thew to have been the acts of the defendant himself, and
that the persons by whom the said acts were done were, in the
doing thereof, conspirators with the defendant to effect the several
objects aforesaid.

But no evidence waa given on the part of the Crown or other-
wise, save as aforesaid, of any acts done by the defendant himself
in Ireland, or that the defendant was, antecedent to his sppre-
hension and arrest in Ireland, at any time during the existence of
the said association, either in America or Ireland.

The defendant was arrested in England, and thenceforth con-
tinued in custody till the time of his trial, and was in custody in
the county of the city of Dublin at the time of the first sitting of
the Commiagion Court, and thenceforth until and at his trial.

Upon this evidence the case wes sent to the jury, who convicted
the defendant. The questions reserved for the consideration of the
Court were two: '

(1.) Whether the said Commission Court had jurisdiction to
try the defendant for the said alleged felonies or any of them.

(2.) Whether the judge was right in directing the jury that
there was evidence on which they might find that some or one of
the said alleged overt acts were or was done, and the said felonies
committed, by the defendant in the county of the city of Dublin.

Molloy ( O"Loghlen with him), for the prisoner,

The jurisdiction for trying offences at common law wus that
the offence must have been committed in the county from which
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the jury was taken: (2 Hale, P. (. 163; 2 Hawkins, P. C. 8th
edit., 301 ; 3 Inst, 48; King v. Gough, 2 Douglas, 780 ; Hez v,
Stainbury, Leigh & Cave, C. C. 128.} And if 1t appeared on not
guilty pleaded that the offence had been committed in anothier
county, the-prisoner-should be acquitted : (2 Hawkins, P. C. 301,)

The offence must not.only have been begun, but completed
within the county where commenced: (1 East, P. C. 361; Danly's
case, 1 Hale, P. C. 652, 426; Fulwood’s case, Cro, Car. 488,)
So also if begun, and not completed, on the high seas or in g
foreign country: (1 Hawkins, P. C. 83.)

These defects have been remedied io the case of most offences by
statutes, but the statute remedying the defect in the case of
treason is only partial in its effect. 33 Geo. 3, c. 45 (Irish),
regulates the tral of persons committed outside the realm, and
provides that such offences may be tried by Special Commission,
or at the bar of the Queen’s Bench. High treason then was only
triable by Special Commission, or at the bar of the King’s Bench.
There are several cases where this course was pursued :— Story's
case {3 Dyer, 298 a, 1 St. Tr. 1887); Duke of Norfolk's case
(1 St. Tr. 958); Campion's case (1 St. Tr. 1050); Lord Ray's case
(3 St. Tr. 483); Vaughan'scase (13 St. Tr, 488); . Stone's case
(25 Bt. Tr. 1155; 6 T. R. 527); W, Jackson's case {25 St. Tr. 783).
Thersfore, if the present offence is triable under the provisions
of the statutes regulating trials for high treason committed out-
side the realm, there was no jurisdiction in the ordinary Com-
mission Court.

The Treason-Felony Act, however, under which the prisoner is
indicted (11 & 12 Vict. ¢. 12), contains no provisions for trial of the
offence, and therefore it is still subject to the rules of the common
law. The next question is, Where was the offevce committed?
By 14 & 15 Vict. ¢. 100, seet. 23 (Roscoe, 4th Edit. p. 954), the
indictment is to be taken as if the offence took place where the
venue is laid. It is legally impossible that this offence could have
been committed as charged in the indictment. The overt acts
laid in the indictment are some of them personal acts denc by the
prisoner in America, and the remainder are charges of conepiring
with other porsons for treasonable purposes. We are entitled to
disregard the personal ncts, as they clearly do not constitute an
offence triable here at common law. The only means of proving
an act done in America is to establish an overt act within the
realm firat, and then the foreign acts come in as evidence. DBut it
is said that the manifestations laid by conspiracy bring the offence
within the jurisdiction, for that the acts of co-conspirators in
Dublin are to be taken as the acts of the prisoner, and that the
conspiracy so proved manifests the compassing. But in order to
uge the acts of co-conspirators here against the prisomer, you must
nssume the conspirncy to exist, whieh is the very thing to be
proved. [Firzeerarp, B.—You say the Crown confounds the
overt act of the conspiracy with the overt act of the felony 7]
Yes. [WaiTEsIDE, C.J.—The case states that a conspiracy or
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association had been proved to exist in Americe in connection
with a similar one here.] The judge had no authority to receive
evidence of acts ‘done in America, to prove the conspiracy.
Mulcahy's case {1 Ir. Rep. Q. B. 12) decided that conapiracy is a
good overt. aci of treason, but to prove conspiracy here you must
go to America, and that is not to be permitted, for the vision of
the Court is limited -to this country until an overt act is proved
within the country : (Hutler's case, 3 Inst. 113.) The offence here
is created by statute. It is, perhaps, not clear whether the
overt act is part of the offence or not, But it is submitted that, on
the construction of the statute, it is part of the offence. But how-
ever that may be, the defendant is equally out of the jurisdiction.
If the overt act is part of the offence, then the offence was not
committed wholly in the county. If it be not part of the offence,
no part of the offence was committed in the county. Assuming
that a conspiracy had been legally proved, it cannot aid the indict-
ment here, which is for felony, The acts of co-conspirators have
never been attempted to be given in evidence to prove a felony,
but only in treason and misdemeanor: (1 Kast, P. C.97; Kelyng
19.) 1In treason and conspiracy all are principals, and therefore
all alike liable. But this 15 felony, and he is only an accessory
befi?_ra the fact, and the acts done in the venue cannot be regarded
as his,

Chatterton (Attorney-General), Warren (Solicitor-General),
Longfield, Q.C., Murphy, Q.C., and J. P. Humiltan, for the Crown.
~—Treason is triable in any county where an overt act is proved:
(1 East, P, C. 102; 1 Hale, P.C. 107.) A conspiracy ia established
as existing between the defendant in America and persons in
Dublin, By the ordinary doctrine of conspiracy tEe acts of
co-conspiracy must be deemed his acts. The overt act of con-
spiracy charged must therefore be taken as committed by the
defendant in Dublin, If this is not treason it is felony, and the
prisoner may be tried as an accessory before the fact, and by
11 & 12 Vict.c. 46,5 1, snd 24 & 25 Viet. c. 94, a. 57, he is
liable to be tried in all respects as a principal. [F1TzGERALD, B,
—That only means, you may find him guilty as n principal ceferis
paribus; but it does not affect the law of venue. Besides, he
cannot be an accessory unless the ncts are not his, and the
jury were told that the acts were his. The jury have found
that he is a principal.] The overt act, however, is all that
is necessary to consider on the question of venue. Whether or
not it is part of the offence does not affect the question. The
prisoner is to be considered as actanlly himself committing the
acts done in the county of Dublin by his co-conspirators, and
the law of venue is satisfied if the acts prove the guilt of the
prisoner.
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Ma_'y. 18.

GEORGE, J. (after stating facts, &c.)—The Court has now to
consider on these facts whether ‘the.jndges had jurisdiction. to try
the defendant, and whether there was evidence of an overt act
done, and & felony committed by the defendant in the county of
the city of Dublin, either in his own person or by others for whose
acts he can be made responsible, It is, in fact, a question of
venue, whether the felonies charged, and the overt acts, or any of
them_sustaining the same, were done or committed by the defen.
dant in the county of the city of Dublin; if they were, the venue
is rightly laid. 1 think they were so committed; that the felonies
or conspiracies were manifested by overt acts done by persons
within the county of the eity of Dublin, for whose acts the defen-
!iant wag, 88 n co-conspirator, responsible, and whose acts became
in law his acts; that the Court therefore had jurisdiction, and that
the defendant was rightly convicted of conspiracy within the juris-
diction. - I do not attach much importance to the discussion which
took place as to whether or not the overt act is part of the offence,
as under all the statutes of treason the conspiracy is nothing of
itself; it is the overt act which is evidence of the intention of the
heart, and it is to the overt act the prisoner must apply his
defence. By 7 & 8 Will. 3, c. 3, s. 8, no overt act can be proved
which is not stated in indictment; but any number of overt acts
may be stated and proved, and for the purpose of venue, at least
one overt act must be proved in the county or other venue where
the offence is laid. Reg. v. Mulcahy decides that conspiracy
to levy war was a sufficient overt act in support of an indict-
ment for compassing to depose the Queen. In the present
case sufficient evidence was given of the existence of a con-
spiracy—mot two conspiracies, but one and the same conspiracy
—ramifying in America and Ireland; that the defendant was
a member of that general conspiracy in connection with the
n_wmbers in Ireland, and if so, the defendant became respon-
sible for every act proved to be done in furtherance of that
conspiracy in Ireland by members of it, whether named or not in
the indictment ; their acts, in fact, became the act of the defendant
himself, If this be 8o, the defendant is responsible here, and in the
eye of the law himself sctually committed the overt acts proved
against any of his co-conspirators; the offence of the defendant
was iherefore committed within the venue, and the judges had
Jjurisdiction to try it under the ordinary commission. The cases
of Hez v. Hardy (1 East, P. C. 70), Hex v. Stone (6 T, R. 627),
Rez v. Brissuc {4 East, 164), and Rer v. Hon, Robt Johnson
(6 East), abundantly establish these doctrines and apply them to
trezsons and misdemeanors, and there is no reason why we should
refuse to apply them to felonies or to treason-felonies, under
11 & 12 Vict., as they were certainly applied to conspiracies to
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murder in Ireland when a statutable felony. This view which I have
taken of the subject, being founded on the doctrine of conspiracy,
makes it unnecessary to discuss the elaborate argument of the
prisoner’s counsel, grounded on the rule that a crime by common
law must be tried where committed. .

O'Hagan, J.,, was of opinion that the question should be
answered in the negative. S

Dgasy, B,~In this case the prisoner has been tried and
convicted of a treason-felony under the 11 & 12 Viet. c. 13, It
appears that he was proved to have been a member of a treason-
able association, which extended through various parts of Ireland,
and amongst the rest the county of the city of Dublin, and also
through various parts of the United States of America. The
prisoner ia proved to have been nctively engaged in forwarding
the objects of that conspiracy in America, and somne of his con-
federates were proved to have been similarly engaged in the
county of the ecity of Dublin. The jury were told that they
might consider the acts of the conspirators done for the purpose
of effecting the objects of the conapiracy within the county of the
city of Dublin as the acts of the priscner; upon this they con-
victed him. The correctness of that direction iz one of the
questions reserved. I think it waa quite correct, and follows from
the principle of the law of conspiracy, that conspirators are
partners in crine, and each has, from their mutual agreement,
authority to affect the others by actas done in pursuance of the
conspiracy. It is not necessary to go nt length into the cases
sustaining this principle. I may refer to one, however, of very
high authority, Reg. v. Wm. Stene (6 T. R. 527). That case
has since been repeatedly acted on by successive judgesin England
and Ireland, and appears to me to establish the correctness of the
direction given to the jury in the case before us. If so, I think
it follows that the venue in the indictmeni was rightly laid in the
county of the city of Dublin, and that the judges under their
ordinary commission had jurisdiction to try the prisoner for scts
which in contemplation of iaw were his acts, which for that reason
were received in evidence against him without ohjection, and were

roved to have been done in the county of the eity of Dublin,
Yf' authority were wanting for this, it is to be found in Res
v. Brissac and Scott (4 East, 164). In that case the defendants,
who were captain and pureer of one of Her Majesty’s ships, were
indicted for a comspiracy to defraud the Queen by forging accounts,
The accounts were forged upon the high seas, but were sent, when
forged, to an innocent third persen in London, who obtained
payment of them from the Admiralty in Middlesex, On the tria
in the county of Middlesex, it was contended on behalf of the
prisoner, that as the offenice was committed on the high seas, he
wes only liable under the Admiralty commission, directed by the
provisions of 28 Hen. 8, ¢. 15 and 39 Geo. 3, ¢. 33; that it made
no difference that the ultimate object and completion of the con-
spiracy was to operate on shore, as all the acts of the defendants
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themselves which constituted the conapiracy were committed out
of the jurisdiction of the common law, This was resiated, on the
ground that the.conspiracy was an offence not merely resting in
the mind, but shown by avert acts, and that the delivery of the
document in Middlesex-was an overt act  of the conspiracy suffi-
cient to entitlethem-to lay the venue'in that county. After
consideration,- it ~wai held that the objection could not be sus-
tained: (see judgment of Grose, J., p. 171.) Heg. v. Bowes and
others is, I think, & clear and precise authority governing the
present case, Here the trial proceeded on this principle: no
proof of actual conspiracy embracing all the individual members
was given in Middlesex, where the trial took place, and the indivi-
Qual dealings of some of the conspirators were wholly confined to
other counties. Still, on the principle of the law of conspiracy,
the locality required for the purpose of trial was held to be satie-
fied by overt acts done by some of the couspirators in the county
where the tria]l was had. The objection in that case is precisely
similar to that raised here, and the answer given by the Crown
the same, viz., that conapiracy js a matter of inference deduced from
certain criminal acts oF the parties accused, done in pursuance of
& common criminal purpose, and that the crime of conspiracy may
be tried wherever one distinct aet of conspiracy is in fact com-
mitted. It was argued, however, that those were cascs where the
conspiracy is a misdemeanor, but that in the present case it is
a felony. I am unable to see how the principle of law, which is
founded on the nature of the crime of conspiracy, can be affected
in its ;fplicntion by the degree of guilt of the particular conspiracy
charged. The community of guilty purpose is the foundation of
the rule, and that exists in all cases of conspiracy. But if
authority were wanted for its application to a felonious conspiracy,
it is to be found in Heg, v. Dowling (3 Cox Crim, Cas. 515). If,
then, the acts of the defendant’s co-conspirators in furtherunce
of the common design are, in contemplation of law, his acts, and
as such may operate to cause his conviction, they may, in my
opinion, equally operate to regulate the locality in which that
conviction takes place. a

Fi1rzeERALD, J.—It seemed to me, in the course of the argument,
that Heg. v. Mulcaky (1 Ir. Rep. Q. B. 12) went a considerable
way towards deciding this case, so far as we are bound by the
Court of Queen’s Bench. If conspiring to depose the Queen is a
good overt act of treason, and if the defendant here had so
conspired by being a mewber of this treasonable conspiracy, this
appears to me to let in all the doctrines of conapiracy, and
armongst them the doctrine that every man entering into an illegal
confederacy, knowing its objects and designs, becomes responsible
for all done by his brothet conspirators to the sume extent as if
they were his own acts. It appears, then, applying that doctrine
to the present case, that the conspiracy existed in Dublin, and
that though the defendant persomally had not committed any
overt act in the city, his co-conspirators in Dublin had done so;
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the case, therefore, appears to me properly trisble in the county
of the city of Dublin, and there was, I think, sufficient evidence
to-show jurisdictipn in the Court. It has been pointed out that
the statute has oniitted ‘to Ereate any other than the ordinary
common law . tfibungl; the ‘compassing niay be within the realm
or without, ‘birt:it must-be evidenced Ty"u‘n, overt act, and if the
defendant is' fict propstly tried here, we must come to the
conclusion, which we should not do unless coerced, that the
Legislature has made the compassing abroad a felony, but left
no poseible tribunal-by which if can be tried. The defendnnt
might be abroad and have set the conspiracy at work, and, if not
personally present in the country, never could be tried. Nay,
after entertaining this design abrosd, and setting it in meotion in
the city of Dublin, he might afterwarde come to this country,
and, provided he stayed in the next county, he never could be
tried, though all he had set in motion was being done in an
adjoining county. This may be a casus omissus, but we should
not hold it so if there is any solution. There is this reasonable
solution, that the defendant who compassed or imagined the
deaign may be tried where there is an overt act indicating that
design, and for which he is responsible. It therefore comes
round to the question whether the doctrine of conspiracy is
applicable. If it is, the nct of the conspirators is his nct, and
Reg, v. Muleaky appears almost to determine that. I think, there-
fore, that the ncts of conepiracy in the county of the city of
Dublin are to be treated as the acts of the defendant; and though
his imagining waa abroad, yet when he acts by hiy brother
conspirators in the county, the moment he becomea amenable he
may be tried, and I cannot think the defendant’s personal presence
in the county necessary.
FrrzeeraLDp, B.—Several matters were discussed during the
grogress of this case which appears hardly to admit of controversy.
t appears clear, from the statute itself, that certain acts declared
by 11 Viet. ¢. 12 (Treason-Felony Act) to be felony, so constitute
felony whether committed within the realm or without. It appears
also clear that the entire corpus delicti of the offences charged
against the defendant has been established, and that upon evidence
perfectly legal and admissible. Whether the overt act is to be
considered as part of the offence or not, I have no doubt that
whenever in the case of any such felony the overt act alleged is a
conspiracy to effect the intent charged, then the acts of other
parties may be given in evidence for the purpose of proving such
conspiracy ; and when agreement between them and the defendant
has been proved, their acts are to be considered as his acts for the
purpose of establishing the overt act charged te be his act. And
the law is the same whether the indictment be for treason-felony
or misdemeaour, or any other indictable offence, with this single
limitation (to be found in the answer to the third question proposed
to the judges of the House of Lords in The Queen's case, 2 Brod.
& Bing. 302), that the rule relates to a prosecution for any crime,
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the proof whereof consists wholly or in part of a conspiracy entered
into by the party then indicted and under trial. But the question
is not whether the fzlony was committed by the defendant or not,
or whether the evidence given was:pdmissible or not ; but, in - what
placc shall the felony so established be deemed to have been com-
mitted? The defendant contended -that. if the felony was not
committed in the county of Dublin, the case could not he tried by
& jury of that county, no matter how clear the proof of the offence
may be. TIf the prosecutor has made a mistake in charging (as in
fact he has charged) that the offence was committed within the
county of Dublin, and in trying it by a jury of that county, the
defendant is clearly entitled to avail himself of this mistake, The
question is one entirely arising out of the British law of venue;
and I fear that all logic which does not assume as premises the
rules of that law, or which disregards those rules, is merely thrown
away in discussing this question. It is clear from the case stated
that no act personally done by the defendant in Ireland was in
fact, or indeed by possibility coulld have been, proved in evidence
against him, He wae proved to have been a conspirator with per-
Bons not on tirial with him, not indicted, or even named in the
indictment, in the doing by them of certain acts in the county of
the city of Dublin, which if they can be deemed his acts thers, not
only proves the offence charged, hut eatiefies the allegation that
the offence was there committed by him. But the complicity
which makes their acts his, though it was proved by acts done by
him personally, was not proved by any act done by him personally
in the county of the city of Dublin. "Certain general rules of the
law of venue need no authority to be cited for their support, A
venue must be laid in every indietment. The trial must be heard
where the venue is laid. By the 14 & 15 Vict. c. 100, s. 23, the
venue iz now laid by naming the place intended for trial in the
margin of the indictment. The cases of Reg. v. Stowell (5 Q, B.
44), Rezx v. Comnop and others (4 Ad. & EL 942), may be
referred to for the purpose of showing the importance attributed
to these rules, and the strictness with which they are upheld by
late deciziona. In the present case the venue laid is the county
of the city of Dublin, and there, and there only, could the trial
have taken place. Another general rule of the law of venue is

that the offence must he proved to have been committed within the .

venue lnid in the indictment, or the prisoner will be entitled to be
acquitted on “ Not guilty” pleaded. Statute after statute has been
passcd from the time of Henry VIII, in order to remedy mischiefs
arising in peculiar cases from this rule, leaving, however, the rule
untouched in the cnses to which they do not apply, and therefore
this rule would seem to require no authority to support it. As it
appears to me, however, that the right decision of the real ques-
tion in this case depends on the extent of this rule, I may cite
Rer v, Burdeti (3 B. & Ald. 717; 4 B. & Ald. 95), where the
rule was discnssed with great learning and ingenuity, and to which
I shall have occasion hereafter to refer at length..” The meaning
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of the rule, as I understand it, is, that the act or acts of the cul-
grit in which the erime charged consists must be proved to have
¢en done by him within the venue laid. In the treason of com-
paseing the king’s death (under the stat. of Edw. 3), the crime
consists in an act of the mind, or an intent only; some act, there-
fore, by which the intent was uttered must be proved to have been
done within the venue. In the felony of bigamy under the act
of Jac. 1, and the corresponding act of Car, 1 in this country,
the act in which the crime consisted was a marriage, and that
marriage—the second marriage—must have been proved to have
taken place within the venue. In the misdemeanor of conspiracy,
the act in which the crime consists is the defendant’s agreement with
another or others; that agreement must, I apprehend, be proved to
have been made by the defendant within the venue, or some act
done by the defendant within the venue, in pursuance of the con-
cert. The rule, however, only extends to the proving as done
within the venue the mere act of the defendant in which the crime
consists. The jury, however, are not only not excluded from
inquiring into any fact done without their venue, but may inquire
into facts done withount their venue, which are absolutely essential
to show that the act done by the defendant within their venue was
a crime. In treason of compassing the king's death with overt act
of levying war, the levying war by the defendant must be proved
by some overt act of his within the venue; but the intent or pur-
pose for which the war was levied, which is essentinl to make the
act an act of treason, may be proved by scts outside the venue,
In the felony of bigamy, the marriage within the venue is only
guilty by reason of a subsisting prior marringe, and that prior
inarriage may be proved as having taken place without the venue,
Buttery's case, mentioned by Abbott, C.J. in 4 B, & Ald. 179,
je another instance of the same kind. So in the misdemeanor of
conspiracy, though the concert of the defendant with another or
others must be shown to exist by some act or acts of his done
within the venue, all that is essential to prove the guilty concert
may be proved by acts of the defendant outside the venue,
and, owing to the general principles of that law of conspiracy,
by acts of conspirators either out of or within the venue. This
qualification, if it can be called such, is shortly but intelligibly
atated by Holroyd, J.,in 4 B. & Ald. 137. It will not aid the
cause of the Crown bLere, for while it su poses the act of the
defendant in which his crime consista to be gone within the venue,
the objection here on the part of the prisoner is that no act
whatever is shown to have been done by him within the venue.
There is another qualification of this rule mentioned by Abbott,
C.J., in Rer v Burdett, under which Rer v. Bowes, cited
in that case and in the argument before us, is to be classed :
“ Where o misdemeanor is composed of acts in different counties,
each act being itself a misdemeanor, it is wholly triable in that
county wherein any criminal part was committed ™: (4 B, & Ald.
pp. 175, 138.) In Rez v. Burdett, the whole crime charged was the
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oo the fact to the felonies committed, and therefore he might, under  R=a.

writing and publishing a libel, the writing having been proved in b
Stepue  ON€ cOUnty and the publishing in another, the majority of the the statute, be tried in the venue where the principals might have -

Josxer  judges considered that the writing alone, at least if followed in been tried. But. the case does not show, nor was it intended to  Josera
Mzanv.  fact by a publication, was a misdemeanor, distinct from the show, any such thing; it only shows that the defendant and other  ¥masv.

1867, publishing, and , of which_there might be a conviction on the persons in the ecunty of the city of Dublin were conspirators, and g0
1 point of fudt'do question was ever left to the jury to eay if there

—_— ndictment, and, the _p,ub]jshing another offence; and the whole :
was evidence to show defeiidunt to be an accessory before the fact, if Treaton-felony

ﬂmﬁgﬁ misdemeanor. charged, being a compound of both, was properly Preasun/tlany
he had been indicted as such. The only other urgument on the part ™2

—Venue, Pproved in the veiize where the criminal part of writing was proved,

The judges did not consider this rule as applying to felony, but
only because they did not eonceive there was any case of a felony
compounded of felonies, such as the present felonious conspiracy—
the overt act being, as I conceive, part of the offence—under the
statute of 11 Viet. But the objection here is that no act whatever
is proved to have been done by the defandant within the venue.
No act was done by any one within the venue under which there
could have been a conviction on the indictment, the acts done
within the county are the acts of persons not even named in it.
Thia case is not, therefore, within the qualification sanctioned by
Rer v, Bowes. No case of tresson has been cited in which it
has been attempted to satisfy the law of venue by proof of the
acts of co-traitors only not upon their trial within the venue;
but there are many inetances in which the attempt was not made,
such as Lord Preston’s case (12 8t. Tr. 645). Some of the conse-
quences resulting from the doctrine contended for by the counsel
for the Crown are rather startling. If for the purposes of the law
of venue the acts of his co-conspirators in Dublin are to be
considered the defendant’s ncts there, it seems to me that his acts
in America must be considered as their acts in Anerica, and they
might be tried for treason without the realm in Westminster or
any venue to be selected by the Crown. I am net prepared to
adopt this consequence. I[tis true there are cases, independent-of
statutes, in which the law of venue was satisfied by a constructive
presence of the defendant within the venue. These exceptions
arise from what is or what was the law of principal and accessory.
In felony, if one procured the deed to be doue by an innocent
agent, aud was not present at the doing of it, he was considered as
constructively present, satisfying the law of venue, as otherwise it
is clear no erime would have been committed at all. This was
also applied to misdemennor in Rer v. Brissac (supra). But as
a general rule, those acts which would make one an accessory in
felony are considered =s making him a principal in misdemeanor
(that is, one present at the conclusion of the offence), so that,
whether the actual doer be guilty or innocent, the law of venue is
satisied by his coustructive presence. This rule is applicable to
all misdermeanor as such, and has nothing to do with the law of
conspiracy. However, the stat. 24 & 25 Viet. c. 94, s. 1 (which
provides that an accessory before the fact may be indicted, tried,
convicted and punished in all respects as if he were a principal
felon ™), was relied upon by the Crown as sustaining the conviction.
It is said the case shows that defendant was an accessory before

of .the Crown is founded on a dictumn of the Court in Plat’s case
(1 Leach, 151, p. 168), that the “specics of treason which by 25
Ed. 3, o. 2, consists of adhering tu the king's enewnies, might be
tried before stat. 35 Hon, 8, within the kingdon, by the rules of the
coinmon law, though the aid and comfort was afforded without the
realm.” But if any aid was to be derived from this dictum, the
indictioent ought clearly to have followed the wursls of the statute,
and charged the felony to have been committed without the realm,
But there is no rule of the common law by which any felony
committed without the realm may be tried in the place where the
prisoner is at the time the commission is sitting or the like; and if
any jurisdiction is to be inferred from the defendant’s act without
the realm being made s felony by statute, he ought to be charged
with that act so as to enable him to raise the question of juris-
diction, On the whole I am of opinion that both the questions
should be answered in the negative,

Huenes, B., concurred with the majority of the Court in
upholding the conviction. )

O’'Brigvw, J., agreed with (’Hagan, J. and Fitzgerald, B. in
holding the conviction bad,

KeoGH, J.—I think it is altogether a question of venue. The
offence charged is one of compassing, which must be manifested
by one or more overt acts. The only mode in which it can be
localised is by selecting the place where the overt acts were com-
witted. By the law of conspiracy, the overt acts were committed
by the prisoner in the county of the city of Dublin. I am there-
fore of opinion that judgment should be given for the Crown, .

Preort, C.B.—I cannot say that I feel any difficulty in this
case except that arising from the circumstance that my opinion
differa from so iwany of my brothers on the bench. [ concur
with my brother O’Hagan, Baron Fitzgerald, and O'Brien, and it
would be mere pedantry to attempt to add anything to their judg-
ments. I will therefore sum upiu a word or two my views on the
subject. First, conspiracy is not the offence charged; next, con-
spiracy is an overt act of the offence charged; next, the offunce
charged is that of compassing, which is specified in the indictient.
Now, assuming primd facie that conspiracy is a good overt act
of the compassing, that assumption appenrs to me conclusively
rebutted by the fact that the prisoner never was in Ireland at ail
up to the period of his arrest, never was within the venue where
the acts were committed, Now, though compassing isan act of the
mind, it is not a physical act, it is not an act to be done at all
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except personally ; and while it is true that a man may do, and ofien
does, an act by deputy, I am of opinion that it is utterly impossible
that he can think by deputy. 'The overt act of any member of
the conspiracy, therefore, though it would be proof of compassing by
a confederate, is only proof of such donipassing in the piace where
the confederate is located ; and; being of that opinion, I am at a
loss to accept the propositiori‘that an overt act of a member of the
fame conspiracy as the prisoner can attach to the prisoner, and that
it can be said that he committed it within the county of Dublin.
The crime charged against the prisoner is that of compassing, and
it must be committed within the county where the venue is laid,
and if he cannot think where he is not, I think it is impossiole to
sustain the indictment. I think, therefore, the conviction should
be quashed.

Mowanax, C.J.—I must confess T regard this case as one of
extreme difficuity, and though I am bound to express the opinion
I bave formed, after giving the case all the consideration in my
power, I must say that opinion is not quite free from doubt.
I think the conviction was right, and I must give my judgment
that way. This is a case of & person committing an offence in &
foreign country ; there is no doubt that at the time of the com-
mitting of the offence, at the time of the personal compassing, he
was not within the county of Dublin. Igut. still it occurs to me
that it does not follow that hie cannot in point of law be convicted
of compassing where he was not personally present. This case is
a very important one, and in many respects a new one, but I
think the case of Rex v. Wm. Stone, referred to by Baron Deasy,
is in_many particulars applicable to the circumstances before
us. In that case the defendant was tried in the Court of Queen's
Bench in England for high treason, and it waa proposed to give
in evidence a letter written by a person called Jackson in Ireland,
to a person named John H. Stowe iu France, both of whom were
ﬂoved to be co-conspirators in the treasoun with the defendant.

r. Erskine objected to the reading of the letter, on the ground
that it did not appear it had ever come to the knowledge of the
defendant, and insisted that nothing should be given in evidence
but the prisoner’s own acts. After consideration, Lord Kenyon
ruled the evidence admissible, and said that the letter in question
affected the prisuner just as mueh as if it was his own act, as it

was done by co-conspirators in furtherance of the common object of

the conspiracy. In RHexr v. Bowes (supra) the same point waa
decided, but it was not the only one. That was a case of a con-
spiracy to carry off the Countess of Strathunore, and a number of
persons were put upon trial, as it appeared that some carried her
through one eounty and some through another; but it was not
alleged that any of the parties were W the county ol Mididlesex,
where the venue was luid. Lo addition to the question of the
prisoner’s responsibility for the acts of his eo-conspirators, there
was alsv decided the second question whether or not you can try
him, except in the venue wicre the acts were committed. It was
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decided that they-were properly tried in Middlesex, for criminality
might be placed wherever any of the conspirators were at the

commission of the offence. I don’t think however this rule intelli- -

gible, except on the principle that the set of one conspirator is the
act of another, not only for the purpose of criminality for laying
the venue, but for any other purpose.

Warresiby, C.J., concusred with the majority of the Court.

Conviction affirmed.
Attorney for the Crown, dnderson,
Attorney for the Defendant, J. Latwless.

teelany.
COUNTY OF DUBLIN SPECIAL COMMISSION.
April 24, 1867,
(Before Warrssiug, C.J., FrrzesraLp, J, and Deasy, B.)
REe6. v. THOMAS BURKE.(a)

Pleading— Indictment— Practice.

An allegation that the prisoner indicted for high treason hus not got a
true copy of the indictment is not matter for a plea, but only ¢ ground
for an application for a parstponement af the trial.

The copy of the indictment furnished to the prisoner need not contain o
copy of the indorscment of the finding of the grand jury in order to
salisfy the statute.

The Act authorising Quakers to make an affirmation insteud of an vath
(1§ 2 Viet. e, 77) applies to Ireland.

It is no ground of challenge to the array, that the justices have amitted
the duties preseribed by the Jury Act (Ivelund) as to making qut lists
of names, Ge. for the jury book, and that the sheriff hus summoncd the
Jury from u jury book so improperly made. Chullenge to the array
is only where the sheriff has been guilty of wilful default, and the
summoning of the jury is a duty purely ministerial,

N this case the prisoner was indicted for high treason. The

indictment having been vead in the usual way, anl the
prisoner arraigned, ) i

O'Loghlen, for the prisoner, applied to have the finding ou the

(=) Reported by W, MuLHOLLANY, Esq., Barrister-at-Law.
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THE QUEEN against JOHN MITCHEL.

TRIAL oF JOHN MITCREL rorR FELONY AT
STREET, DURLIN; HEFORE Lerror,
1848. (Reported in 8 Cox C.C. 1.)

In May 16848, John Mitchel, re,

iistered proprietor of the {nit
dirted under 11 & 12 Fiet. e. 12, (the Tresson Felony
aud depose the Queen from the style, hanour,

Kingdom, and for feloniously compnssin
force and coustraint to compel lber to ¢
unttering, end declaving such comp

to

¢ Guilty.
Held by Lefroy, B, and Moore, J.—

1. Fudictment under 118 12 Vict. ¢. 12. —Jutnder

Qo an indictment containing counts for

alen counts for feloniously COMmp&sE;
1o change her measures and counsejs,

in evidence, the particular

2. Evidence,
Where the publication in a n
mwade by o
&c., but the speakiy,
n speech nt the time and
speaker named in the report
3. Challenge to the Arra;

The mere fact of & disproportion existin

1 g between the number of Roman Catholics on the
panel returned by the sheriff and on the Jurors' book of the year is not sufficient svidence

Evidence of the number of Boman Catholics on
Copy of Indictnent,

of unindifferency in the sheriff,

4. Practice—Treason Felony—
Ou an iudictment for treason felony,

) : the prisoner hus no right to a topy of the indictinent,
the jury pauel, or the jury panels returned at the thres previous sessions of the. Court,
See belaw p. 637.— Demucrrer, right to plend ovar. Se

b. Postponement of trial,

ange her measures and ¢

menzures or counsels to he changed.

) ewspeper of u Te
prisoner is eharged aguinst him as

g itself is not ac charged, eviden
place uewed ia only ad

of two felonies— Compassing to levy war,
feloniously ¢

kely to embarrass the prisoner in his defence.

ssing to levy war against the Queen, to force her to
the iudistment, or prove

is not necesancy to aver in

p—Evidence—Reli, gion of Jurors.(a)

the panel admitted.

(¢} Bee Reg. v. O Dokerty, below, 831,

" the same year, the grand jury of the

TAE CoMmissioN CoURrT, GREEN
B, axp Moorg, J.,, May 2297

ed Jrighman Newspaper, was in-
Act) for faloniously compassing to deprive
and royal name of the Inperinl Crown of the United
ledy war against the Queen in Irgland, in order by
ouusels, #od ith expressin
: asiings in certain publications in the United ITrishman of

May 8 and May 13, 1848, Verdict ;

- countries ; or to levy wor against [lis Majesty,

ompassing to depose the Queen, and

ing to levy war Rgainst the Queen, to fuvee her

the Court willnot put the Crown to its election, the
twa charges not being repuguant or li

Or an fpdictient for feloviously eompa
ehange her measures and counsels, it

port of a speech purporting to have been
"0 overt nact of compuassing to depose,

ce that the prisoner in fact made
wissible to identify him with the

e below, p. 623,

This was the firsb prosecution under
the Treasou Felony Act, 1848,(a) 11 & 12

() The short title under the Short Titles
Act, 1892, The full title ia “ An Act to pro-
vide for the better secutity of the Crown nnd
Government of the Uuited LKingdom.” The
chief objects uf the mensure were lo assimilate
the faw of treagon in Bingland and Ireland, and
to provide a more suitable method of dealing
with certsin offences, which in Eogland were
trenson under the Treason Acts, 1785, 36 Geo. 3,
e 7., and 1817, 57 Geo. 3. c. 6., but which it
was found inexpedient to Prosecute as much,
owing to the inconvenient naturs of the pro-
cedure on triels for trenson, and the severity
of the punishwent. These offences were moi
made felonies punishable with transportation
or imprisonment. As regards Ireland, it
bad been doubted whether the provisions of
the Treason Acts, 1785 and 1B17, extended to
that eountry, and such offences coutd only be
dealt with there s constructive treasons undey
the Trenson Act,. 1851, 35 Edw. 3. st, 5. ¢. 2.
(see below), or as sedition. In introducing

Fiet. o. 12., which received the royal
_Bssent on April 22, 1848, OQu May 20 in

& bailable misdemeanor, prosecution for sedi-
; tion afferded po security agrinst a dangerous
repetition of the offence whils the offender was
on bail awsiting trial,
i The relution of the Trenson Felony Act, 1848,
i to the earlier statutes and its leadin provisions
may be briefly stated as follows :—'Fha Treason
Act, 1851, declared that it should be ndjudged
trenson * when g man doth compass or imagine
the death of our lord the King . . . .orifa
mnn dolevy war against the King in his realm 3"
aud “ thereof be proveably attnioted of open
@eed by people of their condition.” By judieial
construction, nttempts to depose or to resirain the
pevson of the King, and conspiring to levy war
egainet him, wereheld to be overt anis ofcompass-
ing the King's death, (Fost. C.L. 145). The tem-
porary Trensou Act, 1795, 8 Gen, %, o 7., made
perpetus) by the Trenson Aet, 1817, 57 Geo. 8.
¢. B, gave statutory foree to som

the bill, Sir George Gray stated that the law
of sudition was vague, and that sedition being

’ e of thege
constructive lremsons by providing “if any
person or petsons . - shall within the realm

ar withont, compnse,

¢ imagine, invent, devise, or
mteod death or destr

ustion, or any bodily harm
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county of the oity of Dublin returned a

tending te death or destruction, mnim or
wounding, imprisomnent or restraint of the
person of the same our sovercign h_u-d the Kiug,
his heirs and successors, or to deprive or de.pose.
him ov them from the style, honour, or kingly
uneme of the Imperiat Crown of this Isle'alm, or
of suy other of Ilis Majesty’s deminions or

his heirs and ssceessors within this realm, in
order by force or constraint to compel him er
them to clavge his or tkeir 'measures or coun-
sals, or in order to put any force or coostraint
upon, or to intimidate or overawe botl Houses
or either House of Parliament, or to move or
stir ‘any foreizner or stranger with foree to
invade this realm, or nny other his Mnjesty's
dominions . . . end swch compessiugs, ima-
sinations, inventions, devices, ov intentions, or
gny of them, shall express, utter, and declare, by
publishing any printing or writing, or by,a.nj{
overt et or deed . . every such person and
persons so as befovesaid offending shall ha.
deemed, declared, and ndjudged‘ to be & trmto[ll
and traitors, and shall suffer palos of death, and
also lose and forfeit os in cnses of h':g'h ITERSOLL.
.. The wording cof the abnve provisiens closely
follows 13 Tliz. c. 1., and 14 Cha. 2. 0. 1.
The Treason Felouy Act, 1848, 11 & 12 Viet,

0. 12.—after reciting the above provisicns,

-that doubts existed whether they ex-
?:lfde({ to Ireland; nod that it was _expedient
“to repeal sli such provisiens as did nut!. r;:-
late to offences against the person of the
snvereign, and tn enact other p:ov:s:wns 1lu~
stead thercof applicable to all parts ofltag
United Kingdom, and to extend to Ire ng
such of the ahove provisions as were not thereby
vepealed "— provides s. 1, thut all the sbove Eru;
visions, eave those relating to offences _B.gl‘:ll:]s.
the person of the sovereign, should be_ repeanle f'
aod, 8 2, that the provisions rclating t‘{ of-
fences against the person of the sgv-_?elgn
should apply to Ireland; aod, s. 8, 1; nAny;
person whatsoever after the possing of this Ac
shall, within the realm or without, co?npasa,
iwnagine, invent, devise,' or istend to depuveior
depoas our most gracious lady the Queen, hex
heira or successors, from th'e atyle, ]10!10;_1!‘, ]gr
royal nome of the Imperial Crown o I:t{e
‘United Eingdow, or to levy war agminst Her
Majesty, hier heirs and successors, wn.hmf sny
part of the United Kingdom, in order by force
or.copstraiut to compel her or them to chs::lge
lher or their measures and cnln_nsela, or in order
'to-put any force or coustraint upon, or to -
timidato or overawe both Houses or either E{ousal
of Parliament, or to move oz st any forelgne;
ot stranger with force to JnIvade' the Unite
Kingdom, or any other Her Majesty's damivions,
and such compassiogs, imaginations, m“ntl%u?i
devices, or intentions, or acy of t_hign, sha
vxpress, utter, and declars by publis m% Y.anﬁ
printing or writing [or by opea agd; nz:
npeakiog], or by amy overt act o eef ,1'elv ¥
person so offending shell be guwilty of glouy',-
and being convicted thereof, shall be lia e.tnl
the discretion of the Court to be trnusported

troe bill againgt John Mitchel,(a) progrietor
of the United Irishman, for Treason Felony
under the above statute.

INDICTMENT. .
County of the City of Dublin, | First Count.—
to wit. The jurors fer

our Lady the Quean upon their rath present,
that John Mitchel, late of Omtaric Tervnce, in
the county of Duablin, gentleman, after the pass-
ing of an Act of Parliament made aud passed in
the eleventh year of the reigo of our Sovereigo
Lady Queen Victoria, entitled “ An Act for the
better Security of the Cenwn and Government of
the Uoited Kingdom,” to wit, on the‘spﬂ.h doy
of May, in the eleventh year of the reign of our
snid Sovereign Lady Queen chtm‘m, Wllh. fotes
noid arms, at the parish of .Samt: Thowmas, iu the
county of the city of Dublin, within the United
Kingdomn, feloniously did compass, imagive, in-
vent, devise, and intend to deprive nnd depose
‘out said Lady the {Juean from F]m styla, houour,
and royal nmme of the Imperisl Crown of the
United Kiogdom, aod l‘ha sal_d feloum‘ua com-

assing, imagination, invention, device, aud
intention, he the said Johu Mitehel then sud
there felonicusly did express, utter, aud declarva
by thon and there feloniously publishing a cer-
tain printing ina certain public newspaper ealled
the U[nited Irishman, of which said publio
uewspapur be, the sald Johq Mltcl._\el, H_.\eq an:l
thers whs the proprieter, which said printing is
ny follows, that ix to say ~—

Repért of the Limerick Speech.

* Mr. Mitchel (meaning the said Jobn Mitchel)
haviag been loudly ealled, then rose mn‘ldst [
hurricane of applause, and said-—Mr Chm::mnn
aud citizens of Limericl; my first duty is to
thank you, which I de ‘cordlally nud sincerely,
for the geperous reception you have this night
given to those who have heen selected for pro-
secution by the British Government—a reception

beyond the seas for the term of his ‘natuval life,
- or for any term uot less than seven years, or to
be imprisoned for any term uot exceeding two
years with or without hard labour as the Counrt
shull direct.”

Section 4 provides that ne person shall be
prosecnted for felony for such compassings, &c.,
in so far as they nre expressed, &o., hy open and
advised speaking only, unless within two years
after the passing of the Aect, .

Section & provides that nathing in the Aet
“ghell lessen the force of, or in nuy menoez
affect unything esacted ” by the Treason Act,
1851 ; and s, 7, that indictments uuder the
Act shall be volid, though the ficts ameunt to
treason, but that 1o peraon tried for suek felony
shall ‘be afterwards proscouted for treazou on

eine facts.
theS:e Stephen's Hist. Cr. L. vol. 2, p. 267, &o,,
and charge of Alderson, B, at Liverpool, below,
p- 1,127,

(a) Ses the enrlier proceedings ngninst
Mitchel above, page 545; as to this prosecu-
tion see Mitchel’s * [Tistary of Ireln.nd,"’ vol. 3,
page 437, and Sir Charles Guvan Duffy’s “ Four
Years of Irish History.”

(1a)
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which, notwithstanding what has oecurred out-
gide that. door, must ba called # trinmphent
one—{hear, hear). I have seen nothing io alt
this moh violence to make me despond for a
moment. The people are the true spuvce of
legitimate power; that howling multitude out-
side nre a thousand times preferable to the
howling legislators of England who yelled ngainst
Smith ’Brien—{cleers). I am no drawing-
rpom democrat, who cro discourse of tha powers
and virtues of the people only while they are
smiling and cheeriug . around me, Mob-law
itself, in Ireland, in far better than Government
law— that well-ordered and civilised system that
slays its millions of human beings within the year.
I tell you that rather than endure one ather year
of Brifish dominiou, [ would tuke a provisional
government selected out of the men that are
Lellowing there in the strest—(loud cheers).
Sir, Ifear that I am unfortunately the cause of
your meeting this night being disturbed—(no,
no).. I think, hiowever, the matter nrises out of
A misapprebension. There is a great differsuce
surely between bearing testimony to one’s ap-
provul of & man’s genornl conduct, and identi-
fying oneself with all his acts—(hear), It is
oue thisg to offer enceurngement and support
to a petson singled out by government (which
ia the evemy of us all} as the espeoial object of
its vengeance ; and it is quite another thing to
adopt for yonr own every particutar sentiment,.
saying; aud doing, of {he individual in question.
Tlhie difference I feel bound to note and ac-
kacwledge to-night; and I dg so with alacrity
aud with gratitnde, You need not fear, my
friends, thnt I will misinterpret the compliment
that has_been paid me, in inviting me to yonr
city on this cccasion. You need not fear that I
bave nceepted your invitution in order that I
might thrast any pnrticnlar opinions of my owe
dawn your throats (hear, hear), or in order to
induce a belief that there is Letween me and
youu distivguished guests——Smith O'Brien and
Thewns Meagher—ao more thorough identifica-
tion tlun there is or needs to be. We don't
want this thoreugh identiflcntion—(hear). Some
of the things T have dome and written these
gentlemen have Doth condemned, ns believing
either that they were wrong in themselves, or
that the time hnad not come for them. AndI
cnnnot be aven with my friends in this matter—
I am not able to repudiste uny of their public
nets. Can I repudiate, for instunce, the last
speech of Mr. (Brien in the British Pxrliamenit
—oua of the noblest, cleurcst atatemants of lre-
land’s dase—the very haughtiest, grandest defi-
ance flung in the face of %ra]tmd’a enemies that
crer yet fell from the lips of man ?—(loud
cheers).” Or con I condein the aliernative put
by Mr. Mengher, who says, when the last con-
stitutfonal appeal shail be made, and shail fajl—
* Then up with the Darrieades, nud inveke the
God of Battles” ?—(great cheering). Can I
repudinte this~— swhe hold that constitutional
appeals are long sinee closed against ue, and
that we huve even now no TeRpUICE, -excepl—
whex we have the means and the pluck to do it—
the barricades and the God of . Battles 2-—(hexr,
hear, and loud cheurs). Noj sl the seditions
and treasons of these geotlemen'I adopt and
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_operstion, than this very way of mine; and with
 these views and sentiments, you may be suré
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necept, and T ask. for more—(hear, hear).
Wheatever has been doue o said by the most.
disaffected person in all Ireland against the
existence of the porty which ealls itself the
Government—nothing van go too far for me.
Whataver public trensons there are in this land,
I have stomach for them all—(loud cheering).
But, sir, Have we not had in Ireland somewhat
too much of this adopting and avowing, or also.
repudisting and disavowing what has been seid
or done by others? Might we not, perhaps,
act with advantege less as purties, and more as
mere men, each of wus on his own individual.
reaponajbility 7 — (hear, henr). Yor myself,.
thongh an active mewher of the Irish Confaders-
tion, I deciare that I do unt belong ta the Young

Ireland party, or to any party. 1 have found. .

myself unsuited to party ties snd trammels to-.
gether; I have been found not to draw quietly
either in single or double harnass.—(hear, hear,
and laughter). I very soon quarrelled with the
old Hepent Associntion; sud as for the Con
foderation, it has enee or twice nearly quarcrelled.
with me. - Not mrny weeks ags the couacil of the,
Confederntion, headed by Bmith ('Brien and
Mr. Mengher, thought it necessary to disevow
n}y proseedings. Very well; what harm cams.
of it#
humoured way in the world, by setting them at
defiance ; and things went on afterwards more:
smeothly thao ever —( cheers and lnughter). In:
short, I heve Jong felt that T belong to o party:
of one member—a party whose basis of action is.;
to think and act for itself—whose one funda:.
mental rale is to speak its mind—(cheers). Iie
secretary, commities, librarine, and tressurer
are all one in the same person; and in its pro:
ceedings, 1 assure you, there reigns the most
unbroken unanimity — (contizued laughter);
Seriously, sir, T koow no other seny of ensur
ing botl honest unanimity, nnd independent co

T am not likely {0 misconceive the motive of
your kindness in asking me to join your party
to-night. I am bere, Isbelieve, 08 your guett
on one account alone. You will say whether
I stata it truly, I am here nol as s Jacobin B
{which I am not), nor as a Communist (which
I am pot), nor even as a Republican (which
1 am)—(lond cheers) ; bat simply and merely -
becauvsé 1 am A bitter and irreconcilable 8Demy, ;
to the British Government—C(hesr, hear), Wil
you forgive me for speaking so wueh about m

gelf, on this the first time I have had the honour
to address ax audience in the south of Ireland
—{hear, hear). Inssure you itisnot my habit;
uer would I do so to-night, but that 1 found

myself, on my arival in Limerick to-day, in'e
vather singular position. I found some twenty
or thirty poor fellows who had risen very eatrly
in the morniug for no other purpose but to hoot
roe a8 I came into the town. I have no ill-will,
I ussure you, against those who hooted, mor
even Against those who set them on to hoot—
(bear). I believe it all arcse out of some ex-
pressiung in my papdr, the United Irishman
—(lond cheers for the United Frishman),
which were construed as disrespectful to the
memory of one whom-—-whatever I may think

P
I merely retocted in the most gogda:.}
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. him — tholi cevere  as  their | —(hear, hear, and cheers). Before sitiing down
,(gmﬂzp“o::ostl ?t:linlg Hﬁm xpaes:mg(a did not | now, I wish t:) contradict oné énlumny. It Lins

: ross aod degrading imputa- | been said of me—ZLord Clarendon has hnd_ it
lf:;lyo?g‘goﬁﬁal%s B:namory gths.t %ma been p_ogle.d up over Dublin-—that I have beein lint-
wpelled out of it; but at any rate I must ac- climi_the people to plunder and massacre ; the
kvowlelge that the feeling on the part of | my objectisto raisee haaty a-nddlm];lmmre :;1-
these peopla ngaiust- mé is oot an unnatural | surrection; that I waat to pluuder Duml’qs' "oi
| one, and that it is merely an exaggerated and | rob bauks, to brenk into shops and stores. eef
poerverted exampls of a sentiment creditable in | I refute .t,hls outrngeous calunny ?_n-—-h(pn.zu o
itself—(hear). But, sir, while I admit this, I [ ne, ne, end cheers). Who. e_:'er neat lmet
must alzo insist on my right to hogi and ;o stlur‘mime mie:\fu:;?nﬁ:o;?’ c‘l\vI‘y :;E:u?ﬁm\‘:e
pr i cations and on the | their own ] \
:;g:::érsozf all:.lug;‘il: l:ﬁeu‘,‘:zaﬁuopiuiuns which 1 | have uo enemies here save the British Govern-
have honestly formed—{cheara). I established i ment and their nhettors. A war of asstu;um:l\.:‘
that paper in order to nssert aud vindicate | tion and plunder agrinst our co]untrym;n]wmu
this Tight, as well as all other rights of Irish- | be a wound to enr own vitals—(hesr an ilea'lt'ﬁl);
men, and especially the rights of labenring | 1 shal) ey no move of this; but ulgmn le;l lh)
sople like my friends who hooted me this | thanking you for your kmdn?si’ con_cle 1w em'i
orning. And | most isform them that 1| urging you once more te stand by anl( ’sua i
alue the hootings of n mob just as little ns | Smith O'Brien against his anet';nesbam f)oulrs—-—-
. thie indictment of an Attorney Genernl—{bear, | to sustain him, not for his sake, but for your
-hear, and cheers). And further, that I hmlI. _own,
ather: naver ba inviled to u 'puhlic_ussemhly, If yet you ave not lost to common seuse,
or ‘appear in & public place, nov sit at good | . 4 Sig your patrist in your own defeiice. -
ion's feasts,— had rnther bo overwhelmed by | o foglish cant—he went too far—despise,
tato prosecutions, and by the er({:rnnon.of 27 ] And know that to be brave is to be wise.
¥ ive the ) i
S.“vleterg ?3" :By?t:gnn\glz;:h?uﬂ{;:k ?«:r‘v: single Mr. Mitche! (meaning the smd.._.! obm Mitchel)
or—(hear, hear, and great cheering). Erough | snt down amidst !J;‘oh:ucted c\;ga:migu- ——
e about these personal mattevs. AR to the | And the sald felonious ﬂfii‘ Pat? t'g’ 11eg'the
naition of our great cause, I think it is full of tion, ll-\"BT\tIOP; device, an dlll tﬂ 100, N
ril-as well as fuli of hope. In proportion as | snid John Mitehel afterwards, lc: WI;,, ;
pl‘:a Irish nation has been gnthering up strength timtegnth ;lny of ?ga.ly:l&; :g: azzzi:lt ::u{:?tr :t
t spiti id i i i jes, thore | the reign of our snid L en, vit,
u;ﬁip;: llt:::er::}s::tsb::rlll coofll;r;gge?lfe?r st,rength  the purich aforestid, in the county of the city of
d hardening their hearts to hold our country Dublin afovesaid, did fusther feloniously ex.—
press, utter, and declars, by then and there

.our despite. It ie fortunate, T think, ih. Al | T J ul | A .
rd in rousing | felonicusty publishing a certaln other _pnutlug
those who have taken & forwsrd part in ronsing ; t) ? : ; ' )

nre Lhe TRt
%gt-p::p{;;o ﬂtll;e?nkﬂp?f ';1112 Eﬁgg:r.nelt is | paper callad the United Irishtesn, which 1s as
Tretter that they shenld be called do encounter it follaws ; that js to soy = — .
wthe courts of justice first, than that it should |
ifnll on u people not yet prepared in the ﬁelc’].
B¢ Bt while wa mest the enemy in the Queen’s
BV Beuch, we have a right to oall upou you to
auetpin us by & frm and universal wvowal of
your opimion. On the constitaents of Smith
’Brien especially devolves this duty. While
the” British Parlinment calls his exertions
“iregson " and “ felony,” it iu for his consti-
thents to Aeclare that in all this treason and
folony he is doing his duty by them—(cheers),
And more thas this; it is your duty further to
frepare systematically to sustaiu bim, if it
come to that, o arms—(loud and enthusiastic
‘heering). Muy I presume to address the
women of Limerick — (hear, heny, and loud
oheers). It isthe first time 1 have ever been
iy~ the presence of the deughters of those
:f heroines who held the breach agninat Kmﬁ
“tilliam ; and they will nnderstand me when
gey, that no Isishwoman vnght so much ne to
speak to & man who has not provided himself
with arms—(loud cheering). No lady is too
delicate for the culinary operation of castiug
bullets—(langhter). Neo hand is too white to
make up cartridges (cheers) ; rud I hope, if it
he needful to cowe to the last resort, that the
citizens of Limerick, male apd female, will not
dingrace their paternal and maternnl sncestors

“Tnp Tinga" ox REnELLIONE.
“ The Times appents to have been labouring
under the impression that Mr. Mitchel {mean-
ing the said John Mitchel) had given himself
out for n  hero,” and the leader of a rebellion,
and farther, thet ilie three prosecuted confede-
vates went to Limerick to fight a pitched hattle,
instead of to attend & penceful evening party.
Naw the fact is, the editor of the Um'?cd Trish-
man (menning the snid John Mitehel) is no hero
at all, and never said he waz. He (meaving
the said John Mitchel) has only endeavoured to.
persuade his counirymen that they will never
gain their liberties, except by ﬁglmuﬁ for them ;
and that the ouly arguments the English
Govertment will understand ara the puiuts of
pikes—that's all.  Anpd be {mesning the suid
John Mitchel) continues to preach this saving
doectrine, and will continue se te do until 2
consideralle number of his countrymen agree
with bim (merning the said Joha Mirchel),
and then he hopes to aid in coforcing the
arguments practically—that's oll.  As to the
“speaking away " of Mr. Mitelel and Mr.
Mengher, ov either of them, “ unde}' the pro-
tection of police,” or any protection, it in
merely an untrath, and the writer i The Times
who wrote it, nnd the editora of Seuaders and
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The Mail who, we find,
to be an untruth.”

And,in another
numwber of the
United Irishman, o certain
iy s follows ; that is to BAY 1—

Letter to the Prolestant Farmers, Labourers,
of the North of Ireland.—

and Artizans
No. IL

My Friends,--8ince I wrote my first letter to
you, maoy kind eand fattering addresses, bave
been made to you hy exceedingly genteal and
very rich noblemen and gentlemen, Thoge of
you, especially, who are Orangemen, seewn to
have somebow got into bigh favour with this
zenteel class, which must make You feel vather
strange, I think :—you have not been used to
much recognition and eucvarngement of lote
yeara from British Viceroys, or the nobla atd
right worshipful Grand Masters. They rather
uvoided you; seemed, indeed, as many thought,
somewliat ashamed of you and Your old anni-
versaries. (Ounoe upon & time no Irish nobleman
vr British minister daved malke light of the
colours of Aughtim and the Boyne. But can
you divine nny caunse for the sudden change of
light? Do you understand why the whig, Lord
Clerendon, calls you so muny names of endenr-
ment, aud the Xarl of Enniskillen tendesly en-
treats you as a faiber his only child? = Cpn
these men want anything from you?

Let us see what the drift of their addregses
genernlly is. Lord Clarendon, the English
governor, congratuiates yon on your * loyalty,”
and your ““attachment te the Constitation,”
and seems to calealute, thougl I know not why,
upon & contivuance of those exalted sentiments
in the Nerth Lord Ennigkillen, the Irish
acbleman, for his part, cautions you earnestly
agninst Popery aod Pupists, nod points out how
completely you weuld be overborue and swimped
by Catholic mujorities in ail public nffairs.

My Lord Enniskillen does uot 52y 8 word to
yeu abouf, what is, nfier all, the mein esnearn,
the tenure of your furms, uot one word, It is
nbout your Protesinnt interest he is uneasy, He
is apprebensive, not lest you should be evicted
hy landlords, and sent ‘o the poor-house, but lest
purgatory and seven sacraments should e thrust
down your throats, This is gimply & Protestant
pious frand of his Lordship's, merely a right
worshipful bumbug. Lord Euuiskillen, and
evory other commonly informed man, krows
that there i3 uow mo Protestant ivterest nt all;
that there is beolutely nothing left for Pro.
tostant and Ontholic to gquurrel far: even the
Church estnblishment is not = Catholio and Pro-
testant question, inasmuch ng ~I dissenters, and
all plebeian churchmen, are a8 mueh conceried
to put an eod to thut nuisance ns Catholios are,
Lord Inpiskillen knows, tos (or, if he dg not,
be is the very stupidest Grand Mastee in Ulster),
that on ascendancy of one sect gver another is
from henceforth impossible, the ferce religions
zeal that animated our fathers on both sides i
utterly dead and gane ;—I do not know whethar
this is for our advastage or not; but, at nuy
rate, it is gone: nobody in all Europe would now
g0 inuch as understand it, and if Ay man talky
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have copied it, knew it | to Jou now of religions sects, wheu the matter in

 hend relates to civil and political rights, to ad«
Wunistration of govermment, and distribation of
property,—depetrd om it, tkough ke wear a
coronet on his head, he means to oheat you. Im
fact, religious hatred has been kept alive in Ire-
land longer than anywhére else in christendom,
Just for the simple reason that Irish landlards
aud British statesmen found their OWD nocount
)8 it: and s soon as Irish lecdlordism and
British dowinion are finally rooted out of the
country, it will be henrd of no longer in Ireland,
_any more than it ig in Frauce or elgium now.
f you lave still any doubt whether Lord
- Enniskilien meant to cheat You, I ouly ask you
to remewmber, firsf, that he has written you &
- lovg end paternal letter, upon the state of the
- couatry, and has not once alluded to your tenant<
mlght; and second. that he belongs to that class
of persone from whom alone ean come any
danger to your tenunt-right,—which is your lifs
and property, B

As for Lord Clarendoa and hig friendly ad-.
dresses, exhorting to « loyelty ” and attachment:
to iustitutions of the couatry, I need hardly tehk
you thet he iz a cheat.
the eountry are there to be atiached to 7 That alh
who pry taxes should have a voice in the outla;
of those taxes is not ona of our institutiony,
that those who create the whole
State by their labour should
liks Christians, on the fruits of that labour,—,
thiz is not among the institutions
Tenani-right is not an institution of
No; outsloor relief iy our npin ivstitution ap
present—our  Magna Charta—our Bil} of.
Rights. A kigh-paid Church snd & low-fed
people, are institutions ; stipendiary clergymen,
paclked juries, n monstrous army and pavy,
which we pay, not to defend, but to coarce ug,—
these are institutions of the country, Indian

meal, too, &ltange to Eay, though it grows four.
thonsand miles off, has come to be an institution
.of thie country, Are these the © venerable
institutiona * you are expected to shoulder your
-muskets-to defend ?

But, then, “ Protestants have always beon
loyal men.” Huve they? And what do they
rmean by “loyalty ™ ¢ T have never found that,
iu the vorth of Ireland, this word had ADY nean-
lng at oll, axcept that wa, Protestants, hated
the Pupists, and deapised the French; this, I
thiok if you will examine it, is the true theory
of “loyalty ” i Ulster. Iican hardly fanoy any.
of my countrymen so brutaily stupid as to really
prefer ligh taxes to low taxea,—to be really
proud of the hongur of supporting “the Prince
ALBERY ” and his lady, and their children, snd
all the endless liat of cousins and uncles that
they have, in mugunificent jaleness, at the agla
expease of half-stnrved labouring people, I
should like to meet the northerg farmer, or
labourig man, who would telf me, il so many

‘wordy, ihat he prefors dear government to cheap
government; that he likes the Houae of Bruns.
wick better than his qwn bouse; that he would
rather have the affairs of the country managed
by foreign noblemen and gentlewen than by
bimself and his neighbours ; thas he is content
"to pay, equip, and arm an enormous army, and
!

What institutions of A
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ive-the command of it to those foreign noble-
men, and to be disarmed himself, or liable to
be disarmed, as you nre, my friends, at any
. moment. I should like to see the face of the
Ulstermaz, who would say plainly that he
eems himself! wofit te have & voice in the
enageiment of bis uwn affairs, tho outlay of his
.own taxes, or the government of his own
‘country.  If any of you will admit this, T own
‘heis & loyal man, aud attached to our venerable
 inatitotions ; and I wish him joy of his loyulty,
. #od a gond appetite for his yellow meal.

Now, Lord Clarexdon and Lord Fopiskillen
; waot you to say all this, The Irish noble and
' the British statesman want the very same thing:
-they are both in a tale. The Grand Master knows
-that, if you stick by your loyalty snd uphold
British connexien, you secure fo Lim his coropaf,
bis influence, nnd his rental;—discharged of
tenant-right, and !l plebeinn claims, And
“Lord Clarendon ltnows, on his side, that if you
vaphold landlordism and sbandon tenantright,
2nd bend all your energies to resisting the
encroachments of Popery,” you thereby per-
etuate British dominion In Ireland, and keap
by Tinpire ™ going yet a little while, Irish
tidlordfsm has made & covenant with British
goterament, in these terms,—“keep down for
e my tenaolry, my peasantry, my *iaesses,
In due submission, with your Loops and faws;
and I wilt gatrison the istand for you, aud hold
it:ag your lege-man and vassal, for ever.”

Do you not kovow, in your very hearts, thal
his is true?  And still you are *loyal” and
attached to the institutions of the conntry |

~1-tetl you frankly, that I, for one, am sot
“loyal” 1 am not wedded to the Queen of
England, nor unalterably attached to the Wouse
of -Brunswick. In fact, I love wy ¢wn barn

elter than I iove that house. The time is loug
part when Jehovah ancinted Hings. The thing
bas long ‘since grown a monstrous imposture,
.. and Lias been slready, in some civilised coun-
tries, detected ms such, and drummed out ac-
cordingly. A modern king, my friends, is ho
more likke an aucient ancioted Shepherd of the
people than an Archbishop's apron is like the

Urim and. Thumadm.  There is no divine right
now but in the Sovereign people.

Aund for the ** Tnstitutions of the Country,”
I lonthe nud despise them; we are sickening
and dying of these institutions fast ; they are
conguming us like o plague, degrudiog us to
panpers in mind, body, and estate—yes, ma.l\nng
our very souls heggarly and cowardly. They
are a failure and a fraud, these institutions ;—
from the topmost crown jewel to the mennest
detective's note book thers is po soundness in
them, God and man are wenry of them. Their
%, last hour i5 ot hand; and I thank God that I
live iu the days when I ghall wituess the utter
downfall, and trample upon the grave, of the
most portenfous, the grondest, mennesi, falses.t,
and crusliest tyraupy that ever deformed this
world.
 These, you think, nre strong words; but
they are oot one whit stronger than the feeling
that prompts them—that glows this moment
deep in the souls of movimg and awskening
. miilions of our fellow-conntrymen of Ireland,—
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‘ay, and in youi souls, too, Protestants of TNster,
it you would acknowledge it to yourselves, 1

smile at the formal resolntion abont @ loyalty to
Queen Victoria,” so eagerly pnssed and hurried

overt as r dubious kind of form at tenant-right

meetings and “ Protestant Repeni” meetings.

I langhed ontright here, op Tnesday night last,

8t the suspicicus warmth with which Dublin

merchacts, as if balf afraid of themselves, pro-

tested so auxiovsly that they would yield in

loyuity to vone. They, Democrats by nature

and position, merting there without u noble-

man to conotenance them; with the Queen's

representative scowling black upon them from

his enstle, are-—they deelare it with most nervous

solemuity—fuyal men. Indeed, it was easy to

see that a vague feeling was npon them of tha

veal meaning and tendeney of all these mectings,

~~of what all this must end in, and to what

beveu they nnd you, and we, are all, in a happy

hout, inevitebly drifting tugether.

~'My friends, the people’s sovereigoty : the

land, and seq, nad air of Ireland, for the people

of Ireland ; this is the gospel that the Heavens

aad the earth are preaching, and that all hearts

are secretly burning to embrace. Give up for

ever that old interpretation you put upon ths

word " Repeal.”

REPEAL is Do priest-movement; itis no see-

tarian movement; it is no meney ewindle, uor
“ gighty-two ™ delusion, nor putfery, aer O'Con-
uellism, ner Mullaghmnet © green cap” slage
play, vor loud-sounding insnity of any sort, got
up for any man’s profit or praise. It is the
mighty passionate struggle of 2 uation hastening
to be born into new nationel life; in the which
unspenkable throes all the parts, aud powers, and
clements of our Irish existence,—onr Confedera-
tions, our Protestant Hepeal Associntions, our
Tenant-right Societies, our Clubs, Cliques, and
Committees, amidst confusions enough and the
saddest jostling and jumblivg—are ail inevitably
tending, however unconsciously, to one and the
same illustrious goal,—wof & Jocal Legialatura,
—uot a return to “ our ancient constitulion,” ot
& golden link, or o patchwork Pariiament, or a
College green chepel-nf-ease to St. Stephen’s—
but an IRISH REPUBLIC, one and indivisible,
And bow are we to meet that day 7 In arms,
™y countrymen, in arma. Thus, and not othep-
wise, have ever ualions of men sprung te liberty
and power. But why do I remson thus with
you,—with you, the Irish of Ulster, who never
Lave denied the noble eveed aud Sacraments of
manhood P You have not been schooled for
forty years in the fatal cant of moral force—you
have not been utterly debauched mnd emns-
culated by the clap-trap platitudes of pudiic
weetings, and the empty glare of “imposing
demonstrations; ' you have not yet learned the
litany of slaves, and the whine of beaten hounda,
and the way to die a cownrd’s death. No; let
once the great idea of your country’s destiny
eeize on you, my kinsnien, and the way will he
plain befors you as a pike-staff twelve faot
long.

Yet there is one lessou you wust lenrn—
frnterval respeet for your countrymen of the
south, and that sympathy with them, and fuiek
in thew, without which thers can be ro vitnl

76723,
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nationaiity in Treland. You littie know the his-
tory nod sore triale mod humiliations of this
ancient Irish race; grounud and trampled first
for long ages iote the very earth, and then
taught—expressly teughi—in solemn harazgue,
and even in sermons, that it was their duty to die,
and ses their childven die before their faces,
rather than resist their tyrants as men ought.
You con bardly believe thot creatures with the
gnit and aspect of men could have been brought
to this, Auod you cannot wonder that thep
should have been slow, slow in strugaling up-
ward out of such darkness and desolation. But
I tell you the light has ot length coma to them:
the flowery spring of this year is the dawuing of
their day ; and lefore tha corn fields of Ireland
ave white for the reuper, our eyes shall see the
sun flasbing glorionsly, if the Hoaveus be kind
to us, on & lhundred thousand pikes. T will
epeak plainly. There i3 now growing on the
soil of Ireland a weaith of grain, and roots, aud
ontile, far juore than enough to sustain in life
and in comfort all the inhabitapts of the island.
That wealth must not lenve us auother year,—
uot wntil every grain of it is fought for in every
stage, from the tyiug of the sheaf to the loading
of the sbip. And the effort necessary to that
simple act of self preservation will at one nnd
the snme blew prostrate British dominion and
landlordism togother. 'Tis but the one met of
volition—if we resolve but te live, we make our
country A free and Soversign state.

Will you not gird up your loins for this grent
national struggle, and stend with your country-
man for life and land? Will you, the sons of
s warlite race, the inheriters of conquering
mearies,~with the arms of freewen in all your
homes, and relics of the gallant republicans of
uinety-eight for ever before your eyes —will you
stand folding your hauds in helpless “loyelty; ™
—and while every mnalion in Christendom is
feizing on its birth-right with armed houds, will
you toke patiently with your rations of yellow
meul, and your inevitahle portion of eternal
conternpt?  If this ha your detsrmiuation,
Protestants of Ulster, then make hnate, sign
addresses of Joyalty and confilence in Tard
Clurendon, and protest, with that other Lord,
your unslierable attachment to * our venernble
nistitations.” Jomw Mrroune.

Agninst the form of the statute in such cases
made and provided, and against the peace of our
said Lady the Queen, her erown and dignity.

The Second Jount wes the same as the
first, but nesigned only one overt act, the
report of the Limerick speech.

The Third Oount was the same aa the
firet, but nssigned only one overt act, the
letter to the Protestant Foarmers, &e.

The Fourth Count, in which the publi-
cations were laid as overt acts, charged
that the prisoner

foloniously did eorapass, immgine, iuvent, de-
vise, and intend to deprive and depose our
said Lady the Queen from the style, houour,
and royai name of the Imperial Crown of the
United Kingdom, and the said felonious com-
passing, hmagination, invention, device, and in-
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tention did then and thers feloniousty express,
uiter, and declave, by divers overt acts aund
deeds hercicafter meuntioned, that is to ray
(15t overt act), in order to fulfil, perfect, and
bring to effoct his most evil aud wicked folony
nud felonious compassing, imagination, invention,
device, and intentiou aforesaid, he, the said John
Mitchel, on the said sixth day of May, in the
cleventh year of the reign aforesaid, at the said
parish of Saint Thomas, in the county of the
city aforesaid, feloniousiy did publish & certain
printing in o certain public newspaper called
the Uniled Irishman, of +which said pablie
newspaper be, the said John Mitehel, then and 3§
there waa the proprietcr, which is as follows, 3
that is to sny [setting out the prisoner's speech 3
at Limericl, and the innuendoes, ra in the fArst ¥
count], and farther to fulfil, &e. {3nd overtact),
[setting out the article entitled “ The T'imes
on Rebellions * with the inuendoes, as in the
first count’. And forther to flfil, &c. (3rd overt
act [estting out the letter to the Protestant
Farmers, Labourers, and Artizans of the North
of Ireland, No. IL., with inuuendoes, as in the
first count},

The Fifth Oount charged that th
prisoner
feloniously did cowpass, imagiue, ivvent, devise,
and intend to levy war agninst our said Lad
the Queen within that part of the United Kin,
dom called Ireland, in order by force and con
straint te compel ber to chenge her meunsur
and counsels, and the seid felomous compassi
&c., a8 in the First Conat. -

The Simth Count was the same as th
fifth, but assignnd only one overt act, th
report of the Limerick apeech.

he Seventk Count was the same as th
pixth, but assigned a3 overt scts the artio}
“The Times on Rebellions,' and ih
letter to the Protestant Farmers.

The Eighth (Jount charged a compass
ing to levy war a8 before, with overt achsj
Inid ag in the Fourth Count, 2

The Ninth Count charged & compassing
to deprive aud depose the Queen ss b
fore, and set oot the following ove
acka :
rud the said felonious cowpagsing, imaginatipn,
invention, device, and intention did then &
there fcloniously express, utter, and declare
divers overt acts and deeds hercionfler meg%:
tioned, that is to say, in order to fulfil, paifésat?
and briug to effect his most evil and wic
felony nnd felonions compassing, imagioatib
invention, device, and intention aforesald;
the soid John Mitchel, on the said sixth da !ﬂ‘{é
May, in the eleventh year of the reign aforedsid;
and on divers other days and times, both “a}
well before aa after, at the said purish of Siint
Thomas, in the couunty of the city afores
felonionsly did publich divers printings in divet
numbers of o certain public newspaper called
the Unifed Irishman, of whivh he, the siig;
John Mitchel, wae then and there the propristor:
aud publisher, containing, amongst other things,
incitements, enco! ements, advices, and. pe
sunsions, to move, induce, and persuade the sub

éets of ‘ol sid Lady the Queen, iz that pavt
t-of the United Kingdow of Great Britain and
" Ireland called Irelnnd, to fulfl sud bring to
ffect, and to aid and assist in fulfilling and
rioging to effect the aforesnid felonious com-
4ssings, imaginations, inventions, devices, nnd
nientions ; and also centaining therein infor-
Ation, instructions, and directions to the snid
‘mibjects of our said Ledy the Queen, how and
when the znid felonious compassings, imagina-
ns, inventions, devices, and intentions should
apd might be carvied into effect, agninst the
orm of the statute in such cnse made and pro-
‘wided, and against the peace of our said Lady
he Queen, her erown anid dignity.

. The Tenth Count cha.rfed & compasaing
to levy war as before, and set out the same
overt acts as the Ninth Count.

3
.. Counsel for the Orown: The Aierney
Genoral (Monakan),{a) the Solicitor General

Q.0., S'rn?ly and Plunkst.

Counsel for the prisoner: Holmes,(d) Sir
U. 0'Loghlen, Pigot, end John O’ Hagan.(e)
- The prigoner having been called on to
plead,—
1:Bir . 0"Loghlen, in moving for & copy
of ‘the indictment, the jury panel, and the
Jary panele returned ab the three former
sesaions of the court, read an affidavit of
O"Flaherty, the prisener's attorney, stating
that he had applied for a copy of the com-
tnon jury panels and lLeen refused, end
that such oopies were necessary for the

fence.

Hels nnd other test books state that at
dommon law in England parties were not
gntitled to oopies of the indickment ; bt up
3o tha time of Oharies 11. it was the practics
in Fngland to give them in felonies and
treason. Thus, in Bofhe's case,{f) felony,
ithe privoner was sllowed o oopy of the
indictment, thongh the Attorney General
buposed the application, Inm the political
trials in the reign of Oharles II., which,

. Bir Michael Fostar remarks (p. 231),
xere cartied on ‘‘foo often in the spirié
of: party,” copies of indictments wepa re-
fused, and in the 10th of Charles IL & re-
lution wes passed by five of the judges

mbled at the Old Bailey,(g) prohibit-
Elg‘ copies of indictments for felony to

e given without special order to e
ede upon motion in apen court.
eeolution haus given 1ise to the prac.
¢e in Englend.() This proctice has

{a) Afterwards Chief Justice of C.P.

(b)Y Afterwards Attorney General.

() Afterwards Lord Chief Justice of Ireland.
(d) Bee below, p. 682.

e). Afterwards an additional Judge of the
upreme Court of Judicaturs in Ireland, and
udge of the Yrigh Land Commission.

(f) Muoore, 668,

{g) Kel. 3.

{#)} Anon, 1 Lew. C.C, 205, n.
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been {ollowed in Ireland, but it would
npgear to be contrary to the commou law
of Ireland, as appears from the records of
the Irish House of Qommona.(a) The
practiee, though uniform, cannot be con-
sidered ne settled, ag it has npever heen
brought under the comsideration of any
court, In the yemr 1640, questions ware
prepared by the Irigly House of Commona,
and gent to the House of Lords with o
request that they would lay them Lefore
the judges and request their opinion. The
Hounee of Commens stated that they took
this conrse, ’

not for any doubt or ambiguity which may be
conceived or thought of for or concerning the
premises, nor of the ansning questions, but for
the manifestation and declaration of o clenr
truth and of the said laws and statutes plready

| planted, and for muny ages past settled in this

kingdom *

One of these questions was as follows : —

“Whether the judges of the Iing’s Bencl,
or uny other judges of gnol delivery or auy
other court, and by what law, do or can deny
the copies of indictments of felony or trenson to
the parties accured, contrary to law 7™

The Lords delivered these questions to
the judges, who took fime to consider,
and in May, 1641, delivered the followicg
answer ;~(b)

*“That nejther the justices of the Wing’s
Bench (as they inform uns that are of that
court), or justices of gaol delivery, or of any
other court, do or can by auy law they kuow,
deny the copies of indictments of folony ox
trenson to the party only accused, ns, by said
question i3 demAanded.”

The Houge of Commona not being sntis-
fied with the answers which the judgea
meade npen some of the guestions, made
what was called o declaration upon all the
pointe submitted to the judges, and upon
this particular suhject declared that
* the judgea of the King's Bench, or justices of
gaol delivery, or the judges of any other court,
vught not to deny copies of indictments of felony
or treason to the party indieted.” -

- This affords stroug evidence that at
common law in Irsland a prisoner was
igbitled to & copy of the indictment against

im,

Bven if a prisoner is not entitled to a
copy of an indictment in cases of felony,
the Court have a discretion to grant it,(e)

(x) Val i, p. 174,

(5) See Nelson's Collection of the Great
Afwirs of State, 1at vol. p. 587, Lond. 1683, in
which the anawers of the judges are presarved,
the jouroals of the Irish House of Lerds for
164} Laving been burned, And note by Bir
Colmnn O'Eoghlqn to Neil's cese (Irish Cire.
Hep. 3757,

{c) Ses Reg, v. Grace 3 Cox C. C. 101,
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and this is & proper case in which o
exercise that discretion, being the first
prosecution under s new Act which alters
the natare of n crime for which, had the
prisoner bLeen indicted before the Ach
passed, he would hnve bean entitled toa
copy of the indictment by express statute :
(Rosewell’s cape) (1),

Lizrrot, B.: At what atage of the pro-
ceedings was the mpplication madé in
Rosewell's casa P

8ir 0. O"Loghien: Botn before pleadin
and afterwards in arrest of judgments. Witg
respect to the rest of the motion, it is not
necedsary to apply for & copy of the pre-
sent panel, us that has been given by the
sheriff, but we ask for a copy of the panels
of jurors summoned at the thres preceding
commissions. They are matters of record
in the Crown Office, and s such we on b
to have mocess to them ; Lord Ooke in his
preface to 2 Rep., p. 6, says that

“ the records of the King’s Couxt are safely kept,
yet not o kept bur that any subjest may for
his own use and benefit have nccess thereuuto,
which was the ancient law of Eugland, and so
is declared by nn Act of Parlimnent.”

By stat. 46 Bdw, I11. it wos enacted that
all peraona sball for the future have free
aocess t0 thom, and may have exemplifi-
cations of them, whether it mnkes for or
againgt the Kivg : 1 Bla. Com. 39; Reg. v.
Worsanham and anelher i8)  Harbert v.
Ashburner ;{c) Rea v. Smith.(d)

The Attorney  General (Monahon) and
Baldwin, Q.C., for the Crown: To grant
this application would be & departure from
the setbled gka.cl,ice at this cowt, in the
Queen’sBeunch, and on cironit: Rex v. Hol-
lond(d) s Browhe v. Qumming,(f) show that
the court will grent such an application
after an acquittal, in order to enable the
defendanta to msintain an action for n
malicious prosecution ; bt not in such
coge 8 the pressnt. Wilh regard to the
question of the discretionary power of tho
court to grant & copy of the indictment,
ail the authorities show that the priscner
s no right to it (2 Hals, P. C. 936 ; Fost,
0. L. 228 2 Hawk. P. 0. 0. 39, &. 14).

Sir Celman O'Loghlen: The prizoner’s
counsel could not demur to this indict-
ment if they have not o copy of it. If
the court do tot permit the defendant to
bave a copy, ho will be obliged to get a
shorshand-writer to take a note of il, and
it will be the dut{ of the Clerk of the
Orown to read it slowly and distinetly (sce

{a) 10 St. Tr. 251, 266,
(b 1 L4d. Raym., 705,
(e) 1 Wils, 297.

(d) 1 S, 126,

{e) 4T. R. 688.

(F) 10 B. & Q. 70,

B anare.” ()

by Lord Kenyon in Rev v. Holland.(b)

treadon, and the more recent aoct, 1 Geo. 4

have no guthority to grant this applica

writer, aud much time be thereby un
necossarily occupied, cannot avail. No
deeigion or rule of & court of juatice could
be mude to depend on the length of an in.
dictment, or tga time which it wonld take
te have it read. There cannot be a

long one. As to the application for copies
of the preceding pouels, the primonsr has
no right to them, and the authorities re-
ferred to, on the other point, show that he
had jost s little to receive a copy of the
present panel. But an he has received i
no question ariges regarding it. As tothe
use propoked to be made of the formar
patels, to show that the present panel
differg from them in some respects, it
should be recnllected that every aheriff
hag his own duty to perform, and must

(a} In Reg.v, O'Connell, 5 8¢, Te. NS, 1.

(&) 4 T. R. 692-8.

1 Lewin, C. U. 207, 1.} to enabls bim %o do
80. The object of the prisoner in seeking
copies of the former panela is to be in &
position %o challenge the array, if it ap.
pears that a different class of Jurors have
been impannelled to vy this cese from
that usually impannelled for trials at this
court; or if it appears that the names of
jurors have been placed on the panel in
.Buch & way as to prajudice the prisoner.
I do notimpute such conduct to the sheriif;
all we seak is to geb such informabion es
is necessary to enable ns to exercise & con-
stitutional right, without which, in the
words of Lord Demmawn, trial by jury
would be ““a delusion, & mockery and

Lerroy, B.: This motion must be re-
fused. The law is clear and express upon
the point, aa Inid down in % Hale, P. C. 2386;
2 Howkins, P. C. 0. 39, 3. 14; and Foster,
228 ; and the practice is stuted anbording}y

0

cage to the contrary has been cited to ns
to show that a prisomer, in this atage of
the proceedings, is entitled to a copy of
the indictment. The act entitling a pri-
soner to this privilege in cases of high

. 4.5 B, granting it in cases of ax officio’
informations in cases of misdemeanors,.
would aloue be sufficient to show that by
the common law & prisoner had no such
right; we conceive, therefore, that we

tion, and that it wonld be mischievous to
break in upon a long-eatablished praciios,
sanctioned by the highest anthorities and
. course of upiform practice for a loug
period dawn to the present time. The
argumont arged by bthe prisoner's connssl
that the prisoner muy require the indict-
ment to be read se slowly as to aliow of
its boing taken down by & shorthand .

- matler of favour

differsnt rule for a short indictment and o

act ypon his own diseretion, end accord-

ngly the Jury Aot {3 & 4 Fill. 4 c. 91,

.8, 11}, expressly provides'

:# that nothing therein contaibed shall be con-
strued to prevent any sheriff or returning officer
" in méking returns to any writ of venire or pre-

ept from exercising bis discretion in framing
be panel anuexed to such returns in such man-
er _s he is now by law directed to do, save
oiy so fer as’ to prevent the insertion in such
anel of any names not coutained in the said
urors’ book,”

This is the law of the langd applicable to
11 cases, and we have no suthority to
old & doctrine contrary to it in this par-
ivuler case.

Moomz, J.: Ifully concurin the decision
o which Baron Lefroy bes come. I will
ot lay down the broad abstract priuciple
hat in no case a copy of the indictment
hould be granted, but having seen a copy
f the indictment in thie case, I do not see_
ny sufficient reagon why im the exercise

*of the discretion of the court a copy of it

hould be furnished to the prisoner’s
ounsel, and on an appaal to onr discre-

tion, the worst argument that can be used

8 tho threat, that a large portion of time

will be consumed in reading the indict.

ment, 50 a8 to enable a ahorthand writer
to take r note of it. As regards the ap-
plication for a copy of former pansls, I

cannot see what connection e.x_ist. lLetween
the panel of the present sheriff snd those

grapm-ed by former sheriffs, and I am

ound to presume that in the present

inetance the sheriff has acted ‘v the dis-

charge of hig duty, as the law allows him,
The prisoner being then put forward o
the bar:
The indictment was, at the request of
8ir 0. (Loghlen, vead out alowly, and
at full length, so as to enable o shorthand
writer to take a note of it.
" The prisoner having been called on to
plead, Sir 0. O'Loghlen applied that as a
gIr. Mitehel might not
be compelled to plead nntil to-morrow,
aa it was intended to move that the indict-
rent be guashed, on the gronnd that it

* churged two distinct felonies, which might
- have been made the subject of separate in.

dictments. Young, inerrorv. The King.(a)
The Attorney Gensral sssented upon the
nnderstanding that the motion to guash
the indictment should be proceeded with
the firyt thing on that day. .
Sir 0. O’ Loghlen: We apply for u bilt of

. particulera ae regarde the two last counts,
- the charges in which ars of & most general

kind.
The dttornsy General gave sn_ under-
taking that the oharges contained in those

(a) 3 T. R. 89, 106.

countd (the 9th and i0th) should be con~
fined to the matters specified in the pre-
vious counts of the indictment, :

Tuesday, May 23,

Bir 0. O'Loghlen (with whom was

J. B, Pigot and J. 0"Hegan): I move
that the indictment be quashed, ms it
charges the prisoner with two distinct
felonies :—cormpassing to deprive aud de-
pose the Queen from the style, honour,
snd royal name of the Imperial Orowy of
the United Kingdom ; an compassing to
lavy war, in order by force and constraint
%o compel Her Majesty to change her
measures aad counsels. The practice ig,
when the objection in taken befors plea,
to quash the indictment, and when after
plee, to put the prosecwior to his election.
I admic that the abjestion is not available
in arrest of judgment, and that it iz not
“be ordinary practice to quash indictments
for serious offences such =e treasous. But
in Young v. The King,(a) Buller, J., when
speaking of an ohjection similar to the
present, snys:
““ a8 to the remaining objection, that is founded
on a point which once embartussed me a grest
denl. Home yenrs have elapsed since I looked
into it; but I believe I can state pretty sccu-
rately Low it stands. Ia wmisdemeanours tue
cage in Burrow showa that it isno ohjection torn
indietment that it contains several charges. The
case of felonies ndmits of a difforent considera-
tion, buteven in such it is no objestion at this
stage of the proseeution. On the face of an
indiotment every count imports to be for a
different offence, and is charged ss at different
times, apd it does. not appear on the record
whether the offences are ot are not distingt. Bul
if it eppenr before the defendant has pleaded
or the Jary are charged, that he s to ha tried for
separate offences, it%ms been the practice of the
judges to guash the indictment, lest it shonld
confound the prisoner in his defence, or pre-
judice him in hia chailenge of the jury; for he
might object fo a juryman's trying ona of the
offences, though ie might have to rensen to do
50 in the other. But t%ese are ouly mutters of
prudence and discretion. IF the Jjudge whe
tries the prisoner does not discover it n time,
I think he may put the presecutor to hia
election on which sbarge he will proceed. I did
it at the last sessions at the Old Pailay; rod
hope that, in exercising that diseretion, I did
not infringe on any rule of Jaw or justics.”

This ie an application to the discretion
of the ocourt, Bew v. Jones(b), Reg. v,
Tlower(e) ; and in Reg. v. Smith,{d) tried be-
fore Mr. Baron Vaughas, where the prisoner
was chavged in ona count of the indiet-
ment with stesling two pigs, snd in an-

{a) 3 T. R. 132,
(b) 2 Camp. 132,
(c} 3 C. & P. 412.

(d) 3 C. & P. 413.
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other with receiving thkem knowing them
to ba stolen, the prosecutor was compelled
te elect on whigh count he would pro-
ceed and abandon the other count.(a) In
O'Jonnell v, The Queen (5 8t. Tr., N.8,
784), Tindal, O.T., aays:

It must, indeed, be oonceded that the prac-
tice in the case of a prosecution for a misde-
mennor 50 far differs from that in a prosecution
for a felony, that there may be (thongh it is
uot usually the case) several counts for distinct

offences couteined in one aud the same indict-

ment. In thnt case the prosecutor is not aiways
put to his election, us in the case of felony.”

The Court have sometimes acled con-
trary to this ruls; bat in those cases there
was but one offence charged in different
woya ; here thers are two distinot felonies
charged.

O’ Hagan followed : Reg. v. Basset (b)
ahows that where the evidence applicabls
to the ons charge is the same as that ap-
plicable to the other, s second offence
might be included in the indictment, it
baing all the one transsction; but that if
that 1z not the case, the prosecutor must
be put to his election. This indictment
charges in ore count an intént, on & cer-
tain day, to depose the Queen, and in
another count un intent, on a different
day,to levy war. The prisoner has, there-
fora, & right to  separate trial for each
offence, and then would have a power of
ohallengin%furt.y jurors. :

Lrrroy, B.: We do not think it neces-
sary to call on the Atlorney Gensral, s we
have had & full opportunity of oonsider-
ing the subject, in consequence of the an-
nonncement which wasvery fairly made yes-
terdey evening, by Sir Jolman O’ Loghlsn,
ol the grounds on which he intended to rest
bis application ; and we think it of great
importance, where we find the law well
settled, and an established prectioe, nes
to appear to entertain any doubt upon it.
We are onlled upon either to quash this
mdl_cnment., or to put the dttorney Qeneral
to his election as to which of the counts
he will proceed upon, It is admitted not
to be an objection which will vitiate the
indiotment, that it containe severai distinet
chorges—even of felony. But it iz said,
that if it a.pEea..r befora the prisoner has
pleaded, or the jury be charged, that be is
to be tried for separate offences, it has
been the practice of the judges either to
q;]msh the indictment, lest the prieonar
should be confounded or prejudiced in his
defeunce, or to put the prosecutor to his
election on which charge he will progeed ;
but thot these are matters of diseretion

{a) But see now 24 & 25 Viot. ¢, 86, 5. 03, re-
epacting 11 & 18 Viet, ¢, 46, a, 8.
(5) 1 Cox C. C. 51.

(Young v. The King,(a) in errer). With
this staterment of the role and practice
wa are not dispoesed to differ, and the only

uestion is in the application of it %o
the present case. Now it must be ad-
mitted that in cases of high treason which
seem most naarly similar to this, different
kinda of treason, and diffevent overt aots,
may be charged in the apme indictment,
and that itnaver has been considered sither
to vitiate the indictment or to afford any
ground for quashing it, or putting the
Orown to an election ; indeed, we know

which contained at once the old speciss of
treason enumerated in the 35 Fdward II1.,
and also those enumsrated in the late Act
(whilst they wers tresson) (Thistlewood's
case (b)). We have in our own experisnce
the constant practice, under the White.
hoy Acts, of several offences (both whilst
they were felonies, and since they were
mitigated to atatutable misdemennors) be-
ing 1ucluded in the rame indictment, such
a3 appearing by day or by night in arms,
to the terror, &o.; maliciously assaulting
dwelling-houses, taking arms or other pro-
perty ngainet the will of the owners, ad

dalicti ; we quite concur in the statemen
of the prisoner'a counsel, that there ar
several compassings charged in this in
dictment, and that they are charged.ss:
distinect felomies. But the authority &
which X sm aboui to refer will sh
clearly that there is no ground on thal
account for either queshing the indist
ment, or meking a cese of election, i
this case. We have looked through, I be
lieve, all the cages on this subject; one o
the Iatest; we think, lays down the rule

such n manner a8 to commend itself to th
judgment, a8 well from {he veagonableness
of it ng from the high authority of the
two learnad judges who devided the cass
upon greet deliberation {Mr, Baron Parks.
and Mr. Justioce Patéeson). Rew v. Blac

son and others(s) is the oase I refer to.
‘When the objection was made, the Court,
after some dincussion, postponed the tri

to oonsider the objsclion; then, when
the trial was celled on again, Baron Parks
says:
** The reason why counts onght not to be joined:

totally distinot offences, and & prisoner cannot:
be found guilty of both. But in cases whers two
charges are not repugnant they may be properly
joined, as in an indictment for forgery, where

(2) 3T. R. 106.
(&) 88 St. Tr, 684;
-(e) 8C, & . 48.

thot indictmenta have heen wmaintained - |

ministering unlawlut onths, wheve, though
peveral offances, they arcsa out of oma.:
trangaction, or were parta of ose corpus’;

in au indictment against & prisoner for stealing: :
and also for receiving is becaunse they are in fact
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one count is inserted for the forging, and noother
for the utterinug the forged instrument. Ino such
a.case the prisoner might be convieted of bath
charges, and here also a conviction on both
counts might take place, the two facts charged
form part of one transaction, and cannot pos-
sibly embarrass or confuse the prisoner in mak-

ing hia defence ; the proseentor, therefore, can-

nat be put to his election, and the trial wust
go on.”

" Patteson, J., in the same cese, s&y8:

“* With respeoct to eiecting, there is a cnse in
which a tnun was indicted for a rape cowmitted
by himself, and also for aiding and assisting
apother party to commit the like offeace, ¢m
both which charges ke had been convicted; the
jndges held the conviclion proper, though the
progecutrix bad not been put to her clection,
although it bad been urged and refused at the
trial,”

Folk's came;(a} oand Baron Parks again,
in summing up, adverting to the decisioti;
BAYH: -

“ We have not evwe to this decision without
giving the subject due consideration, becuuse
what we decide here will form r precedent which

", will determine the course of similar conses in
future.”

Then to apply the ruls laid down in that
case to the present : here is no repugrancy
ih the different offences charged, they con-
stitute but one corpus delicti, laid different
ways. The overt acs are the very same
which sre charged in support of ail the
vounts, except the two last. If the pri-
goner is prepored to meet them as applied
to-ons, he is prepared to meet them as to
the rest. Even with respect to the two
last counts, they only differ from the
others by aflording an opportunity of giv-
ing in evidence other writings in the same
newspaper, caloulated to carry into effect
the compagsings charged in the previous
gounts, bubt might be supported by the
identical evidence which would eswpport
the others. As the offences, therefove,
charged in this indictment are in no wise
repuEmmt, nor does there appear to he
snythivg by which the prisoner could be
embarragssed or prejudiced in his defenoe,
' we oannot see any ground either for gnash-
ing the indictment, or putting the Atforrey
General to his election, and the motion
must consequently be refused.

. Moorg, J.: I conmcur in the opinion
which heg been pronounced by my brother
~Dsfroy. Now it has heen conceded by

‘ir Colman O'Loghlen (who, I must do
‘him-the justice to say, on every ocomsion
‘states everything with the utmost fair-
ness); that even if there were two distinct
felonies, that would not form = groand
for arrest of judgment, or for s writ of
error. I fally concur with Sir Colman

O' Loghlen in thinking that there may be
many casea where & Court ghopld guash
an judictment where the counts cbarge
the prisoner with distinct offences; as,
suppoee, if o party were charged with o
burglary in entering & house in Merrion
Square, nnd with enlering n house in Fitz-
william Bquare, in snch a case it wonld
be extremaly unfair to involve him af the
same time in two cases, requiring distinct
defences, and if this case were at all like
the one T have put, I would say it would
e wufair here; bub it is becanse I have
brought my mind to the conclusion that
the cases are not similar, that I have come
to the defermination thab thia application
cannot be granted. As my brother Lefroy
hes observed, all the overt acte which go
ta support the one or the other felony
cha.rgeg in the indictment are the same,
sud form one corpus dslicti. T cannct
look on it as charging separate distinct
felonies, but as ntbriguting s different
nature o the seme folony.  Sir Coelman
0'Loghlen hes referred to the observations
of Lord Ohief Juetice T'indal, in the case
of O"Oonnall v. The Quesn, bub T will refer
him to an antecedent passage,(a) in which
Liord Chief Justice Tindal aays:

“In an indictment for custing and wounding
under the atut. 1 Vict. c. 85, the indictment
ordinarily contamns two counts ot the least: oue
stating the intent to have been to disable, nn-
other te do grievous bedily harm, but the only
object of the prosecutor in makiog this double
statement is, that s the charge may take 2
different complexion and character from tho
evidence at the trial, the chance of the offeuder’s
escipe by the misdescription may be avoided.
In no case, however, was it ever known in
practice that the two counts of the indictment
cuntained two distinct charges of felonious cut-
tings aud woundings, hut one corpus delicti,
under two differant descriptions,”

Now what is the difference of that case
and the one before the Conrt? T'he pri-
soner is charged with having put forward
ublications with one intent—-that is, one
alony; he is again charged with putting
forwerd the same publications with Roother
intent; but it is one and the wame sct.
The prisoner ie charged in one count with
an intent to depose the Queen, and in
ancther to levy war. 8o in indictments
upon the stetute relative to the adminiater-
iug of unlawful oaths (drchbold Or. L. 536,
edit. of 1846), where the purport or intent
of the onth is doubtful, tEa practice is to
get it oui im different woys in seversl
counts, thongh every aeparate intont is a
separate felony, aud sc in cases of cutting
and stabbing (whers it relates to the same
tranaaction}. I am aba loss, therefore, to
understand, where the overt acts nre the

(e} 8 Moo. C. C. 854.

(@) 6 §t. 'Tr. N. 8. 788 ; 11 Cl & . 240-1.
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pame indictment, Mokion rofused.

The prisooer having heen again called

on to plead,

Sir 0. ’Loghlen: We now proposs to
demur to this indictment mnd plead over
to the felony; we do not seek to argue the
demurrer, but that it shouid be pub upon
the record. The demurrer we take is to | case the
the way in which the time is atated in the | on the g
indictment; every day or time is atated
under & videlicef, and we say that in an

indictment o day certain oughbto be stated.
We demur generally ora fenus.

Aitorney Goneral: I require to see the

demurrer.

The demurver was then drawn up on
paper and given to the counszel for the
Orown.

The Altorney Ganeral objected that the
prisoner had no right to demur and plead
over at the same tima.

Biv (. 0" Loghlan : In Reg.v. Adams (a) it
was done; in Reg. v. Phelps (b) the pri-
soners wers allowed to demur, and after-
warda to plead over. ' Reg. v, Purchase (c)
was the case of an indictment for embesz-
zlement. The prisoner having pleaded be-
fora his counsel had seen the indictment,
and the prigomer’'s counsel having stated
that some doubt existed whether the
prisoner could, if a demurrer was decided
against him, plead over to the felony, Mr.
Justice Patieson said :

“I think that there is no doubt that the

prisoner may plend over to the felony, if the
demurrer be deeided against him.”

I know that there has been a doubt raived
in some text books as to whether it can be
done whers the case i3 not oapitsl. But
there is no distinction between capital
feionies and folonies not onpital. Gray v.
The Queen.{d)

. Henn, Q.C,, contrd: The prisoner cannot
demur and pleed over at the same time;
the demurrer must first be decided ; there
are later cases than thoso cited which are
the other way; sllowing such a course
wonld operats as & repeal of the 7 Geo. 4.
c. B4, fneed not ennmerate the different
‘defecte whioh are cured by pleading over,
but it has been decided that this abjection
will no longer be dvailable in arrest of
judgment or on writ of errer. We are
‘entitled, if the prisoner demwur, to have
final judgment on the demurrer; drch.
C. L. 85, 6th edit, In 2 Hawh. ch, 31, it

is said that in favorem vite it may be
dons..

(o) C. & M. 289,

(&) Q. & M. 180.

(o) Tb. 617,

(d) Above, pp. 122, 126, 150.
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same and the publications are the same,
why yon dannot charge two intents in the
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Bir Oolman O'Loghlen: We only asek
what was done in Reg. v. Purchase,

Moonrg, J.: Have the Court diseretion to
allow the priscuer to plend over after a
Jjudgment agninst bim on demuvrer P

Bir Jolman O'Loghlen: I submit they
have; in two oases the party demurred
and pleaded over at the same time : Rag. v.
Ademe and Reg. v. Purchass. And in one

demurred, and after judgment
emurrer pleaded over: Reg. v.
Phelpe.

Attornsy General : 1 submit that the
Oourt is nob %o pre-jndge the case by
giving any permission. %deuy that the
right exists ex debifo justifie to demur and
pleed not guilty at the same time.

Mooxne, J.: It was done iu two cases,

Bir Oolman O'Loghlen: In Rew v, Vau-
dereom,(@) Rex v, Welsh,(b) and Rag. v.
Hedgeook,(c) there was a plea of autrefois
acquit and not guilty ot the same time. |

Abtorney Qeneral: Iu Beg. v. Odgers,{d)
Oresawell, J., says:

It is ndwmitted that the ouly mode of the
prisoner's taking sdvantage of the objection
would be by demurrer. And it i3 said that in
felonies he mi%ht demur and plead over at the
sams time, am decidedly of opinion that the
privoner has wo such right, eud Mr. Justice

allowed. If & prisonet demurs be must abide
the consequences.”

This is the latest case on the subject,
Patteson, J., ia the judge who is said to
have decided the case of Reg. v. Phelps,
but Cresswell, J., in Reg. v. Odgers, saya
that he had consulted Mr. Justice Patle-
son on the subject; therefore, the case of
Reg. v. Phelps dennot now be velied on.
Moore, I.: I apprekend it is very plain
that & demurrer to an indictment eufmita
&ll the facts, nnd if the demurrer is over.
ruled, there is no fact to be tried.
Bir 0. O'Loghlen: It is clearly stated in
the Locks that & party may plead after de-
murrer in & capital coge.
Henn : It is not soclear even in a capital
cose, for there is & case in one of the yrar
books (14 Edw. 4. 7 a. pl. 10), in which it
ia said by Choke, J., that if o defondant
demur fto & plea and it be ruled ngainst
him, he shall ba hanged *“gquod fuil con-
osgsumt.'" A
Lerrot, B. (to the dttorney Gleneral):
Da_you object to the prisoner demurrin,
and pleading not guilty at the sams tixpe%
Aflorney eneraf: I do object, and I feke
this opportouity of stuting that if ‘they
demur—withcut snticipating what the

(a)} 2 Lerch 708; 2 Hast P. C. 518, «
(&) 2 Moo. C. C. 175. '
(e) 4 Ch. Cr. L. 530, ’

{d) % Moo. & R, 480.

Patteson and myself, after consultation on the ™
QOxford Gircuit, agreed that it onght not to be !

udgment of the Uourt may be—T shall
ask the Oourt for fnal judgment on thab
demurrer. .
Lerpov, B.: We should feel great diffi-
calty in acting upon the case which has
been refarred to by the prisoner’s counsel
{Reg. v. Purchaes),(a) it is 30 much at vari-

_ ance with the report of what was decided

on that osonsion as given in a subseguent
oesa : Reg, v. Odgera. Tt seems also ta be
‘wb variance with the law as stated by Lord
Ooke (2 Inst. 178), 2 Hals, P.C. (257}, and
2 Hawk, P.0. {c. 8L. 8. 6 & 7), which

- latter authority is cited by Lawrence, J.,

in B. v. Gibson,(b) as an suthority, that the
judgment upon a demurrer to an indict-
ment in eriminal oases, not capifal, ig vot
a " raspondeat ousler,” but final (o) W:}sh~
out, therefore, more than thus inbimating
our present impression, we shell leave the

risoner to take whatéver course he may
he advised. L
" The prisoaer, on the advice of his cdun-
el pleaded not guilty, and the folléwing
“day was fixed for the trial

Thursday, May 25.

i The jurcrs upon the panel having been
ealied, snd more than & full jury having
“angwered to thsir names, the prisoner
-~-handed in the following :

CHALLENGE TO THE ARRAT.

Gaol Delivery in and for the City of Dublin.

W Court of Oyer and Terminer and General
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conteary thereof was knowingly sud advisedly
by the said Henry Sueyd Freuch, o the persen
or persons amployed by him to urray grid panel,
arrayed from said jurors’ book unfairly and
prejudicinlly to the said John Mitchel &u as to
deprive him, the said Joha Mitchel, of a fait
aad impartisl trial, and to have him, the said
John Mitchel, tried by persous prejudived
ogainst him; aod alio becanse the said Heary
Sneyd Freach, sheviff as nforesaid, or the person
or persons whom he employed to mrray said
pauel, did, in arraying said panel, omit the
names of certaiu persons {wlich said nemes the
said Johu Mitehel is unable to set forth, the
same being of record iu the office of the clerk
of the crown of the county of the city of
Dublin, and the said Jahuo Mitchel beiug refused
ncoess theveto) quatified to act ay jurors npen
the triel of the issue in this canse, whe bad been
Leretofore usually sununoned ag jurovs in this
hiopourabie court, becanse he, the said Henvy
Sneyd French, vr the person ¢ persons em-
! plo}sd by him to array said panel, dleumed them
more likely to nequit than convict the swid
John Mitchel, and did insert in said panel the
pames of certuin other persons, to wit, the ju.m[.'a
pamed in the said panel, because he, the said
Heory Sueyd French, ov the persgu or persens
employed by him as aforesaid, deel.neri ll\eln
more likely to conviet thau to acquit the sud
John Mitchel ; and ulso because the said Fenry
Soeyd Freuoh, sheriff as aforesnid, or the person
or persons whom he empioyed e array said pasel,
did, in srraying the said panel, omit the names of
certain jufors, becanse he, the said Menry Sneyd
French, or the person or persous employed by
him ns nforesnid, deemed them wmore likely to

% And mow, that is to sy, the 25th day of
May, in the said 11th year of the reign of ocur
Sovereign Lady Queen Victoris, comes the said
John Mitehel in his own proper person, and
the jurors of the jury empavelled and so forth
wlso come, and thereupon the seid John Mitchel
chailenges the array of the said panel, becanse
he smys that the suid panel wus wmade, and s vhat
arrayed, and teturned by Henry Sneyd Freuch, |, employed to array the said panel, did, in
Esquire, the High Sheviff of the county of the | gypying the snid panel, dispose the mawes of
city of Dublin, or by the person or persons @M~ werpi; “persons whom the said Heury Bneyd
ployed by him to aray said paoel, at the | g *op “or the person or persons employed by
Tomioation, instance, and raquest of sowe ber-| iy g pfovessid, deemed more likely to convict
son or persons to the eaid John Mitehel un- | yhay to aequit the said John Mitchel, above the
. known, acting for and on behalf of the Crown it | namen of oertain other persous whom he, the
".thiy prosesution; and also becsuse the said | gy fenry Sneyd Freach, or the person or

penel was mrriyed by the said Henty Sveyd | orsous employed by bim ns aforesnid, deeyued
French, sheriff as aforesuid, or the person O | e fikely to eeqnit then to conviet the said
persons employed by him to array the snoe, in | 7.1y Mitchel, to the manifest wrong and fnjury
a partlal aod favoursble msuuer to our Suid | of Jim the snid Jobn Mitchel, and this ho ia
Lady the Queen, and to the prejudice af biw the | rgu4y to verify ; wharefore he prays judgmeat,
said John Mitchel, and also becnuse the said i3 that the anid panel may be quashad, and se
panel was not arrayed by the said Henry Sueyd { g0 th.
French, sheviff as aforesad, fairly and impar-
tially from the jurors’ book of the county of the
city of Dubtin for the current year, but on the

(&) Car. aod M., 612, |

Bast 112. ‘ . )

g-’)) ;u:: to folonies, Reg. v. Gavan Duffy, | Lhe Adtorney @eneral, after lclznn(sﬁltmg

4 Cox. C.C. 34, Reg. v. Faderman, 1 Den, C. C. Mthdtt];-‘if tpﬁhm;‘ociugsel for t et.het:i:‘:i"

; .' nd 1 . 5 d a8 to .mindemennors, | state at he ok issue upon 1]

5_!:3_4;. sv.(‘.ﬁ_gglilfyﬁgﬁ : n:::i( .‘&Iaucaster Raileay | lenge and tr:allarci_upon the Qourt to appoink
Co. 8 Q. B. 224, triers. ‘

mequit than to convict the said John Mitchel,
nnd ioserted therein the naines of ceriain other
jurors, because he, the said Henry Sneyd
French, or the person or peraont employed by
him as nforesnid, decmed them mors likely to
couvict than to acquit the said Jobn Mitchel;
aund also beenuse the said Heniy Sueyd Urench,
sheriff aforesnid, or the person or persons whom

“ Ropenrt HoLuEs.

“ Corman M. O'Loguren.
“ Joun E, Praor.

“Jony O'Hagan.”

s
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Holmes moved to postpome ths trial
in consequence of the absence of a ma-
terial witness in support of the challenge
to the array, and referred to the afidnvits
of O'Flakerty, the prisoner's attorney, and
Singleton, his clerk, the former of whom
stated his belief thatthers was good gronnd
for challenging the array; that Stephan
Monahan, the ditorney General’s clerk, was
an indispensable witneas; nnd that the
application was not made for delay. The
affidavit of Singlefon stated that un the
23rd May he was divected to serve a sum.
mons on Slephen Monahan ; that he pro-
ceeded to the house of Séphen Mona-
han, and was informed that he had left
town the day previvus; that, suspecting
that the said Stephsn Monahan was kesp.
ing out of the way lest he might be served
with eaid summons, he made several in-
quiries at different places to nscertnin if
such was the fact, but could gain no in-
telligence of him; thef he agnin applied
this morning &t the residence of the said
Stephen Monahan, when he was informed
by the man-servaut that the said Ste-
phen Monahan had lefi towu by the
elaven o’clock train on Monday morn.
ing, for the purpese of procesding to the
faiv of Loughrew, in the county of Gal-
way, but would return in a couple of duys.
It should be the desire of the Crown that
the penel should be pob ouly -perfestly
chaste, but above saspicion. If the Crown
preduce thiy geutleman, we are resdy to
proceed at once.

Atlgrney Qensral : They want the Crown
ko do & thing which is impossible, If they
had teken auy pains they might have ge-
cured the sttendance of the gentieman by
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Lan, brother of Mz, Stephen Monahan, in
whoae house he lives, stating that he was
aware that for several days previous Mr.
Stephen Maonahan intended to leave town
on Monday last, for the purpose of trans.
acting Dbusiness of & private nature,
porchasing stock ut the fair of Loughrea
~morrow {Friday). No intimetion that
his presence would be required wag
given until one o’cloelk yeaterday, when
by mo possibility could this genileman
'be ment for sad brooght back in time.
But, bezides, the affidavit-states no ma-
terial fact, which only Mr. Stephen Mona-
kan could depose to. Mz, O Flaherty

“Is advised and believes that sufficient
grounds exist for challengiog the arvay of the
panel in this case,”
and that

“ He belfeves the said Stephen Monshan wili
be 2 most indispensable witness to sustain such
challenge.”

No grounds sre stated for inducing & be-
lief that he is oh indispeusable witness, or
that bhe can prove any facts of conse-
quence, If the fasts are so, there ghould

affect.

~ Lrrroy, B.: The application mede to
ue in this case is to postpone the trial of
the issus now joined on a challengs to the
srray, on the ground of the absenoe of a
material witness. It is always required

the materiality of the witness; but that is
not the ouly ground. Lord Mansfisid
says, upon & similar application (The King
v. D’Eon}(a):

serving him with a summous.

Holmes : How could we summon the
witness until o day was fixed for the trial P
It is nevessary to state in the summona
the day the trial is to take place. #Ths
momenb we aseortained the day the Court
Liad fixed, we at once prooceded to serve
this gentlemau. We have heard that he
i8 in the connty of Galway, and that he is
sxpected back in o fow days. He in the
clerk of the Adétornsy General; the Atfor-
ney Feneral must be better informed on
the subject than we oon possibly be. I
subinit, therefore, that this application
ought to be granted.

Atiornay General: Nothing would in-
duce mue to resist this application if I were
nob perfectly eatisfied that the perasn ab.
sent could not be examined ag & witness
for the prisoner, and, in fact, knows
nothing whatever of the subject of the
challenge. The affidavit in suppors of
this mpplication is insufficient. Tt is new
doctrive to me that you cannot snummon a
witnegs until a day is fized for the trial.
An afidavit has been made by Dr. Mona-

“No orime I 30 grent, no proceedings so
instantaneous, but that upon suftcieat grounda
the trinl may be put of. If the wsunl form of
the affidavit is observed, and there is no special
ground of suspicion, the rule goes of course.
But if there be sneh grounds, it is vefuaed, un-
less the party will go into further and minuter
cireumstances ; orif itappesrthere is an nffected
dolay, the rule is nlso then refised. Three
things are necessary to put off a teial ; first, that
the witness is really material, and appears to the
Cowrt 8o to be; second, that the party hina been
guilty of no neglect; third, that the witness can
he had #t the time to which the trial in postponed.”

These rules, we know by every dey’s
exparience, arve required to ba cbaerved
even in capital cases. Ths Conrt must be
satisfled that due diligence has been used
to proeurs the attendance of the witnsss;
that due diligence consists in issuing and
gerving & summons in reasonable time to
onable the witness to attend et the trial.
¥ know no rule of law that the prisoner ig
nob to malke preparations for his defeuce

() 1 W, BL 314,

“trial. But such being the rumle of law,

have been o positive affidevit to that

thet a stotement be made Ly afidavit of |
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until the very day is fised for his brial,
Neither I nor my brother Moors know any
rule which establishes that propoaition. No
doub, if, even on the very day fized for
his trial, he satisfied the Coart that he TWUE
ignorunt that he {the witness) could give
materiul evidence, up to the time of mad-
ing the application, 1t might be even then
the duty of the Court to postpone the

sod u reagonable rule of practice, the duty
of preventing thut rale from being abuged
for the purpose of delay, or obstructin
the administration of juatice, is impoas
on the Court. Now what are the facts in
this eageP The prisoner was committed
on the 13th day of May, when he waa put
into possession of the gronnds of his com-
mittel. Bills of indietment were sent up
to the grand jury on the fivat day of the
seasions (20th May), and their atteution
wag called to them by a charge from the
bench. The ‘whole case was then - de-
veloped; the priscner and his advisers
wore then at least apprised of the case he
would have to meet, and on Monday the
bills were found, On that dey various
reliminary mettera wers discnssed, which
Fe.f't. no dou{zt thet a challenge to the array
wed then in contemplation. On Tuesday,
the Attorney General calied on the Court to
fix the trial for Wednesday, and we were
about to fix it, when thers was an appli-
cation on the part of tha prisoner to post-
porne thetrial on the ground of his connael
not being eble to attend on that day. The
Aétorney General baving objected to the
delay on tha ground of the uucertainty as
to what preliminary proceedings were in-
tended to be taken ou the part of the
.priscner, it wes then distinctly avowed
thiat & challenge 0 the array was to be
teken ; but on agtatement by the prisoner’s
counsel that in his opinion the trial would
not laat more than one day, including
the challenge to the array, the Afforney
Gansral consented to the trial being post-
~poned till Thursday. To.day an appli-
cadion is wade to violate that amangement,
and to postpone the trial in consequence
of the alleged nbsence of a material witneas
to support & challengs to the nrray. When
was hﬁia discovery meade of the materiality
of this witness ? Theaffidavit is perfectly
silont a8 to that most important matter.
Have we it verified by the afidavit, thay
the party ueed any diligence whatever to
serve a summong on the witness, or take
any step whatever to Erocme his atbend-
ance, until after he had left townP Is
there any ground fo satisly the Oourt that
whatever materiality there might be in
the testimony of this witness was un-
known to the prisoner or his advisers
whilat the witness wee in town?P Or, on

of the oase lead strongly to an opposite in-
ference? Tpon the whole of this cage,
therefure, aud ndverting to the tule of Jaw
snd practice sc necessary to be sustained
for the ends of justice, we feel ourselves
bennd to refuse this application, )
Moonre J.: I coneur in the rule which
han been pronounced for the first ground
which bas been stated, and on that ground
only. Motion refused.

Thomna James Quinton, Bsy., the fore-
man, and William Worthington, Eaq., the
next fo him on the list of the county
grand jury, were appointed trievs, and
sworn. *‘well and trnly to try the chal-
'* lenge to the array in this cese, and a
" true verdict give woccording to the
“ evidence.”

Peter Casserley, » witness, called in
support of the challenge, buving stated
that he had looked throngh the pansl,
and that the jurors were in his opinion
more respeotable than those usually sum-
moned—he did not mean more nvisto-
eratic—was then asked by Sir Colman
O'Loghlen tha following question:—Are
you able, from your informuation, to abtate
how many Roman Catholies there nre on
the panel? .
Atlorney General: T object to thot
guestion.

Lerroy, B.: You know that is a per-
fectly irrelevant question.

Bir ¢. O'Leghlen: We pross the ques-
tion ; we say Lhat ont of one hondred and
fifty jurers on she panel thera are oniy
twenty-eight Roman Catholics; we also
say that there ave on the jurors’ booka
two-thirds Roman Uatholicg to une-third
Protestants; there are on this panel
only about ome-sixth Catholics to fve-
gixths Protestants. In the case of Adams
and Langton,(a) Bushs, 0.J., upon a chal-
lenge to the array, says:

“Your duty is 'to try whether this is an im-
partial panet, or has it been so conatracted as to
deprive the prisoner of a fair trial 7 If persons
have been left off the pausl, or corruptly placed
ar postpened in ynch a meuner nnd to such in
extent o3 would deprive the prisoners of im-
pertial jurors, or throw them into the power of
juvors prejudiced aguinst them, this is not an
impartia! pesel, and you will find aecordingly.”
Now, my Lords, I say that applies per-
fectly to our case; weo are prepared to
prove that whilst the proportion of per-
sons qualified fo be jurors is two-thirds
Catholics and one-third Protestents, the
propertion here upon the pauel iz five-
eixths Protestants and one-sixth Catholica.
From thia fact we assert that the sherift

(a) Report of Maryborough Spegial Com-
mission, p. 288 :

thre contrary, do not all the siroumstances
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has not made cut sn impartial panel.
But, putting the question of religion
altogether oubt of the yuestion, if the
names &re claasified alpbabetically, if
a small proportionate nuwber of thoss
namer begin with the letter L, and a
very large number are classed under the
Jetter B, and that it was found that on
the panel, out of the names iaken from
the two lelters, Lwo-thirds were teken
from the less-numerous letter L, and but
one-third from the more nwmerous letter
M, I ask, would not that look suspicions P
But if the disproportion is shown to be a
great deal wore unequal even than that,
15 it not neturnl to deaw the inference
thet fair means have not been used P We
now offer this eviderios to show thatb in
this instance there is remson to believe
that unfair means have been used in the
formabion of the pauel.

Lraor, B.: I should like to know what
the requisite Froporbion iz to make an im-
partinl panel

Henn : The question here is whether
the array has been made in = corrupt
‘manner end from o partisl motive. The
challenge to the array in Bew v. Adams
and Langion has formed a precedent for
the greater portion of the challenge
which has been put in here to-day. %n
charging the triers in that cese, Bushe,
C.J., says:

*r That very ploin question (whether the panel
was impartially arrayed) has led to the dis-
cussion of anotber, its eomnexion with which ¥
am upsble to diecover; that is, whether the
Roman Catholie’ freeholdera of the Queen’s
County have been returned in such numbers and
in'such places, ns their fair pretensions, on the
seore of rank and respectability, entitle them to.”
#We bave nothing to do with the guestion
whether that complaiut is well founded, or
whether the evidence you have lheard has not
afforded « sufficient answer and cxplanation, bhut
we must confine our attention to the single
suestion whether this is an jwpartiul pnne%.”
“1 might soy that it has not appeared to this
moment of what religion the prisonem nre.
And it would be affectation not to assume that
they are Bomun Catholics, and we know from
the Crown buoks that they are charged with sn
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with that learned judge that it would be
au inealt to the Roman Catholice antitled
to perve on juries, to say that thay would
find a verdiet on acoount of their religion,

Holmes : We don’t put it on the ground
of rel:gmu. If & man were playing hazard,
if all 18 fuir and the dige are not loaded,
there can be no honester game; but if
one man always throws *' crabs,” as it is
called, whilst the other always throws in
hia own favour, the presumption is that
the dice are loaded ; g0, in this case, there
18 atrong evidence that all is not right.
If the natural result of the proportionate
number of those qualified to he placed on
the panel should be that thers would be
on it two Catholics to one Protestant,
and that we find that, so far from that
being the case, there are of Protestants
five to one on the panel, is it not the
natural presumption that there has not
been fair dealing in the coustrootion of
the panel P

Lzrnoy, B.: Suppose there werd a great
many rich men on the panel, and a poor
man was 60 be tried, would it be an
impartial panel

Halmes ; I would say not.

Lrrnoy, B.: That case has been already
decided the other way by Lord Tenterdan.

Moonx, J.: The judgment to whieh I
have come is that this evidence ought to
be received. The objection iz thatb it is
irrelevant. It does mot appear to my
mind that it is so._plainly, and pal ably,
and clearly irrelevant, as that it coukd not
1 any case be left to the iriers, with other
evidence. Suppose that the sheriff was
-proved to have been making inquiries
about persous as to their religivm, end
after thoge inquiries, left them on, or took
them off the panel, would not the svidence
in snch case be applicable P And thonglh
passibly ond probably the evidence may
uitimately turn oub not to be relevant, or
of any valoe, I think it safer in the first
inetance to adwit it .
dttorney Gensral : The ndmission of the
evidence referrad to in COhief Justice
Bushe's charge wus not objected to, I
contend that the sberiff is not hound to

offence connected with the existing insurrection ;
but when 1 look at the words of the challenge
I cannot imaging to inyrelf how the evidence we
have heard, suppoaing nil the inferences claimed
from it to be well founded, can apply to the
question ‘before us, unless we are bomnd to
identify the insurrection, and the crimes it has
produced, with the religion of the priconers,—
o jpsuit and ecnlumny directed against wmy
Roman Catholic fellow-subjects in which T enn-
not congent to prrticipate.”

These observations apply with greater
foree bere. It doas not appesr what the
religion of the prisoner 16, And I say

put his hand into & belloting-box and take
ouf the names of jurors by chance; if he
selects the names honestly and fairly from
the jurors’ book, that ig il that can be
required of him.
ir 0. 0'Laghlen: But that is just the
question to be tried npon this ohallenge.
Lernoy, B.: It is much safer, in sccord.
suce with the opinion of my brother
HMoore, to admit the evidence at present,
and bhan, if it be clearly irvelevant, to ex.
olude it when we vome to cherge the
triers. S
The exemingtion of the witness was then

;{n'ocaeded with. He stated that he had
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examined the panel, and that there were
twenty-four or twenty-five Roman Catho-
lics vpon it

Petor Slavin, examined by Sir 0. 0°Logh-
lan, was nsked did he assist in examining
the namse on the jurors' bock.

The dttorney General objected bo any evi-
dence being given of the contents of the
Jnrors” boak, the book not being produced.

A document purporting to Le & copy of
the general list of jurors, prepared pur-
suant to the 3 & 4 Will. 4. c. 91., which,
when revised by the recorder in open
court, and signed by him, besomes the
jurors’ book, was put into the witness's
hands for the purpose of enabling him
to atate from it the relative numbaer and
disposition of the names of Protestants
and Uatholica on the jurors’ book and ths
panel. This was objected ta on behalf of
the Crown. .

Moonzg, §.: How counld the witness state
that it is & copy of the jurora’ book #

Lerroy, B.: It is guite an slementary
rule of law that whers the originel is in
exisience, a copy is not avidence.

‘Bir Oobnan O Loghlen : The jurors’ bool
is in the elerk of the pence’s office, withiu
the precincts of the court, and would be
produced by the officer, if the Court
ordered.

" This the Court declined to do, and the
witness was withdrawn.

Leeroy, B.: We are clearly of opinion
that the document offered in ovidence can
by no means be received as svidence of
the contents of the jurors’ book. Then we
are asked to postpene tbe trial, and to
give an order for the preduction of the
Jurors’ book, in order to give mn oppor-
tunity of investigating the religion of the
several jurors, and makivg an annlysis to
show the proportion of jurors of different
religious persuasions ou the hook, aund
comparing that with the proportien in
which they appeor on $he panel. Butb un-
less fthe law has ascerfained what that
proportion should be, aud that the court
can thus have some stendard in reference
to which to divect the triers, it would be a
nugatory and irrelsvant inquiry, ns well
ag invidious and objectionabls, for tho
reasons 80 well expressed by the Inte Chisf
Juatioe Bushe, in the case referred to.(a)
We mnst, thersfore, refuse thie applica-
tion.

John Bruton, a person whose name did
wot appesr on the panel, stated that he
had received w summons to attend as a
juror. He war agked what was bis reli-
gion? :

The Atiorney General objected.

Lzrror, B.: I don’t ses eny renson alb
present for admitting this evidence.

Siv Colman O‘Logﬁlen : I submit that it
is evidence to show partiality on the part

Franots Dowling proved that he hnd
ottended at the revieion of the jury lists
sod taken a lishof the jurers placed on the
revised list by the recorder in open court.
In answer fo the Ad#orney General, he
stated that he bad not comparad such list
with the list as revised by the recordar,
after it had been mads up and signed by
the recorder.

The Atiorney (eneral objected to the
decument being received in evidence.

Lerrov, B.: Tie thing from which the
gheriff i3 to take his panel is the jurory’
book, and nothing can be evidence of the
contents of the book except the book
iteelf, nnless the Act of Parliswent dis-
penses with its production, and makes
something else evidence of if.

Holies : The clerk of the peace has re-
fased to produce the jurors' book without
an order frem the Court.

dttorney Geneval: It was gulte com-

otent to the prisoner’s agent to have gene
into the office of the clerk of the peace,

in the proper quarter.

of the sberiff, that before the arresl of
Mr. Mitchel, Bruton had been summoned
to attend this Court s & juror, but after-
wards his name was not placed on the
panel.

Lzrroy, B.: Firet prove the service of
the sumraons on the witness.

Mr. Ponder, sub-sberiff of ths Qity of
Dublin for nine yeers, proved thab the
jury summone produced by the last witneas
wag in the handwriting of a Mr. Whesler,
who was in his empleyment, avd stated
that Wheelsr had left Dublin to attend the
Dublin  Election Cotmmitiee, under &
Bpeaker’s warrant, Wheelsr was occasion-
sily employed to prepare penels for the
cominissions, but bad no part in formivg
the present panel.

Orosg-examined by the Atlornsy-Gensral.

Mr. Whaeler was ouly employed to sum-
mon jurors after the panel was prapared.

John Rosborough, summoned Bs » jurer,
but not on the paunel, snd B. J. Millthsn,

and to compare the panel with the jurors’ | snmwoned on the {)I‘uViOLIE Friday, and on
pook. They wantnow to have & postpone- | the panel, were asked

ment of the trial, perhaps ill the day | The queations were disallowed.

after to-morrow, to investigate the names
on the book. They could have got this
information in time, if they had applied

ed Be to their religien.

() See Dlorgan’s Report of the Mnl"jbnl.'ﬂllgh
Spacial Commiesion in 1832, p. 386, val, 8.°
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Henry Sneyd French—Examined by
Sir 0. O"Loghlen.

I prepared the panel in this case in the
sub-sheriff’s house. Omnly My, Hamilion,
my aub-sheriff, was present. I afterwards
gavo Mr. Hamillon the panel containiug
150 odd names. I plsced the namee of
the purties on the panel nccording to their
_position and respectability,

Did you receive nny assistance from
Mr. Hamilion P—I merely nsked him ques-
tions ug to the position and respestability
of the pergons on the list.

Had youn the former panels before you ¥
—No, there was no occasion, as I had
nlrendy prepared two panels,

»  Were you awere of the religion or poli-
tice of any of the parties you placed wpon
the panel F—No,

Did anyone state the religion or politics
of any of those persons at the time P—I
don't recollect it.

Might any person have atated it P—They
might. T do not know Mr. Siephen
Monahan. I never gave him a copy of
the pauel.

Croas-ezamined by Henn,

I seleoted the panel fairly and imper-
tially, and to the best of my judgment,
No one enggested to me that I should
ingert or omit the names of any persons,
or change the order in which they stood.

Hamilton—Examined by Holmss.

T was present with the High Sheriff at
the Mraming of the panal.

Which of you selected the names?P—
Both.

Which toole the most trouble 7T rather
think I did.

You took them by chance, of course P
~-No, not exactly by chance ; I took them
by their respectubility. I call men re-
spectable whom I know by their general
public charaster tohesuch. Inever heard
any of thems talk on politics. I knew
nothing of theiv yeligion, I know Mr,
Whealer,

Did be know enything of thess jurors P
—~~Yes; I neked him to give me a liat of
the persons who were generslly pnt upon
panels, snd Le did so.

Then it wus from Mr. Whaeler's list you
made the selection P—Partly.

Can you say how many you took from
that list P—TI shouid say a hundred,

Oh, so it wes from that list you took
them, and not from the bock.

Cross-examined by Whitasida.
I discharged the duties of my office
fairly, honeetly, and withont corruption.
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tion, involving, as it does, one of the
mosb important doties of the sheriff, and
hig due performance of it, has been pro-
duced; every opportmnity of satisfying
our minds bag Eaen afforded; you have
eard the expmination of those witnesses
who, if thers had been any corrupt motive
or practice in the conduct of the high
sherift in forming that panel, muat, from
their position, have been noquainted with
it} you have heard the persons who meade
out the panel (the sheriif and his return-
ing officer) state on their oaths that they
had made that panel impartinlly, and that
they had no communication, direction, or
understanding from or with any person
&0 b to influence their judgment, and that
they had no partial or corrupt view in
selecting the memes upon it; tbat they
only selected them with & view to the
respectability and character of the parties
selected. They bave heen closely sifiad
upon the gubjeot; if you find any grounds
upon which you can on your caths impute
to the sheviff or his officers anything
which brings him or them within the
charge of partiality, or what is callad un-
indifferency in the framing of the panel,
you will find for the challenge ; but, on
the other hand, if you find no suoch
grounds, you will find againat’ it, and, in
our opinion, and you have & right to know
that opinion, there is no evidenoce what-
ever to austoin the charge of partiality or
ruindiferency in the t'ormafion of the
panel by the sheriff or his officers, and
you will be werranted in finding against
the ohallenge.
The Triers found against the ohallenge,
The panel was then called over, and
after twenty peremptory challenges on
behalf of the prisoner, and thirty-nine
jurors having been set sside on behalf of
the Orown, & jury waa sworn.(a)

TFriday, May 26, 1848.
Orerive SreRoR FOR TaE CROWN.

Aftorney Qéneral: The offence, gentle-
men, of which Mr. Mifchel stande charged
is one which, nntil & very recent period,
if committed in England, would bave been
cousidered as irenson. From the esrlisst
peviod of our law the highest offence of
which & anbject can be guilty,is the crime
of treasom; partly in consequence, per-
haps, of the reverence thab is alweys
entertained by the Iawe of Buyland to-
wards the poraon of the Sovereign; and
pertly in consequence of the dresdfal
misghiefs that may result from, and the

Lerror, B. (addressing the triers).
Every person who oould by aneibility
give you ivformetion upon that ques-

{a} See the debate in Parliument on the
selection of the jury in this case, Fab, 26, -
1875, Hans. vol. 292, p. 954,
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number of parties who are necessarily
inveived in, & crime of that description.

In order, gentlsmeu, that you should
fully understand the guestion, and the
only questionlyou wili have to try in the
present oase, I consider it my duty to call
your attention, very shortly indeed, to
what the original law of treason wes
sccording to the laws of this countr{.
8o long ago as the reign of Bdward IIL.,
an Act of Parliament was passed dEﬁuinS
what was trenson. It is by that enacte
or declared thab

“when a man Qoth compags or imagioe the
death of our Lord the King, or of our Lady
bis compenion, or of his eldest son and heir,”

that is an act constituting treason. You
will obesrve the words of this declara-
tion—thay are, that if & man should com-

ing, or of our Lady his companion, dr
of their eldest son and heir. Other matfers
deolared treason hy the same Act are,
“That if 4 wan do levy war agninst our Lord
the King in his realm, or be ndherent to the
Kibg's enemies in his realm, giviog to them pid
-and -comfort in the yealm, or elsewhere, and
thergof ba probahly stisinted of open deed by
the people of their conditien.”

Yon will observe the distinction. To con-
stitute treason of the first branch all that s
raqpired i, that the party should compass
or tmagine the death,

“and that he thereof be probably attainted of
open deed by the people of their eondition.”

It is mot Bo, s far as the levying of war is
concerned ; it is not that he ahould com-
aed or imagine the levying of the war,
Ent ib ia, that ke ghould actunlly levy war
sgaingt our Lord the King in his realm.|
Therefore, gentlemen, this distinction has

- nlways been beld in the law of treasun,

that sny act whatsoever compassing or
intending the death of the Sovereign was
considered as & treagon; but the com-
passing or intending to levy war was not
conpidered treason, unless, in point of
fact, the sct of levying war had been
sotually committed. Accordingly, it bhas
frequently beon decided, tbat any mct
whatsoever tending to the endapgering
the life of the Soversign,—such, for in-

" stance, a8 people meeting, coneulting, and

considering together as io the manner in
which they should deprive the Saversign
of life, slthough they did not determine
upon the meane, that such was an overt
act of compeasing the death of the King.
That, eniRemen, would not have been so
as to the levying of war; for the consuls-
ing and the determining as to the mode of
levying war would not conatitute treason,
unless they hed gone further, and actually
commenced the levying of war. But

Ess or imagine the death of our Lord the .-

though that was so, it was held from very
early times that that aot, though it might
be & portion of another tremson, would be
censidersd ag & compassing the death of
the King. Forinstance, if partien engaged
in u war agninst the Sovereign, caleulated
in its nature fo endanger the personal
safety of the Soversign, a levying of a
war of that description, or even taking
steps towards the levying of such o war,
would be considered as a compassing the
death, becanse it was in its naturs calcu-
inted to terminate in that way.

Thus, gentlemen, matters stood accord-
ing to the law of Bogland, [until the
36 Geo. 3. ¢. 7., in the year, I believe, 1708,
At that time an Act was paseed by the
Pyrlinient of England, by which it was
enacted :

“That if any person or peraons whatsoever
duting the notural lifs of His Majesty, or
until the end of the then next session of Farlia-
went after o demise of the crown, shall within
the realm or without, compnss, imagine, juvent,
devise, or intend death or destrnction, or pu
bodily harm tending ta denth or destruction,
maim or weunding, imprisonment or restraint
of the person of the same, our soverdign Lord
tise King, his heira nud succeszors, or to deprive
or depose him or them from the style, honour,
or kingly unme of the Imperial ovown of this
realm, or of any other of Mis Majesty’s
dominions nnd couuntries, or to levy war against
His Majesty, his Leivs and successors withiu this
realm, in order by foree or constraint to compe}
bim or them to change his or their mepsures ox
nountels, or in order to put sny fores or com-
straiot upon, or to intimidate, or overawe both
bouses, ur either house of Purliament, or to
move or stir any foreigner or stranger with
force to invade this l'etﬁm, or any other His
Majesty’s dowinions or countriez, under the
obeisance of His Majesty, his heirs ang sue-
cessors; and such compassings, imaginations,
inventions, devices, or intentions, or wny of
them, shall express, utter, or declare, by pab-
lishing any puinting or writing, or by any overt
net or deed; being legnliy convicted thereof,
upon the ontba of two lawful and credible
witnesses, upon irviel, or otherwise convicted
or attainted by due course of law, then avery
such persem aud persons, 8o as afortsnid offend-
ing, sboil be decmed, declared, and adju 1ged to
be a traitor and traitors, and shall suffer pains
of death, and alzo lose nnd forfeit ns in casss of
high treason”

Thet Act, gentlemen, which woe origi-
nally & temporary Act, wes afterwerds
mede perpetual (e} but though that Act
was made perpetani, and as anoh conbinued
in foree iu Euglend, it was not mnde the
jaw of Ireland, Accordingly, the law of
Ireland unéil recontly stood thus, that if
o party were guilty of ths sot of com-

assing or imegining the death of Her.

ajesty, such a party weuld be guilty of
. (@) 57 Geo, 8, 0. 6.
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the offence of treagon; but if a party
were guilty of the offence, not of com-
pasging lhe death, but merely compassing,
or intending, or exoiting distarbance or
rebellion, which disturhanee or rebellion
was not in its nature calculoted to lead to
the personal danger of the Sovereign, that
was an ofience nob amounuting in law to
treason, but amounuting to sedition. On
the other hand, the compassing the levy-
ing of & war against the Quecn, which
paturally would lead to the deposition or
endanger the life and pereonal safety of
ths Queen, wae still, according to the law
of Ireland, treagson within the statute of
Bdward, as it wounld have been considered
By @& compassing or imagination of the
denth of the Sovereign.

In that state the law remsined until the
montly of April last. Prevjous to the
ruonth of April you are aware of the
state of ocircumstancea in which this
country was placed. You are aware of
the political associations that were formed
throughout the country, and you are
aware of the objects profeased and avowed
by those several associations. The object
avowed by some of those mssvointions up
to thai period waas, to procurs o repeal of
the legislative union. That, gentlemen.
wes e legitimate and legal object. The
legislative union is the offect of an Aot of
Parliarnent; and there is no illegality,
nor ig there anything wrong, in any per-
gon who supposes that a repeal of that Aot
of Parliament would be beneficial to thia
conntry, endesvouring to obtain that re-

peal by legal and conslitutional meapa. |

Accordingly, some of the asgociations pro-
feszed to obtain o repeel of the legistative
union by legal and oonstitntional modes,
a8 they said; by the foree of public
opinion, by bringing the opinion of the
public to liear upon the question; raigin

4 party in the country favourable to it, an

satisfying the legislature that the trae
interests of the country required such an
aiterstion in the comstitution. So far,
gentlemen, there was nothing wrong,
nothing illegal; but a party scparated
from that associstion, and the professed
object of thai party,—so far ns we can
judge from ftheir publications, some of

“which will be laid befors you to-day,—

wad, to obtain that repeal of the legisla-
tive unioun, not by legal and constitutional
modes, but Ly baving recovise to force
and viclence. In that state of things the
law of Ireland wae this, that advising or
exhorting people to have recourss to =
levying of war against Her Majeaty, or
advising people to have reccuvse to sach
mengures a8 wnuld lead to or compel by
furce and constraint Hex Majeaty to change

her measures or counsels, though it wounld |

have been treason in England, was a mis-

demeanor accerding to the law of Ive-
land. Accordingly, in order to assimilate
the Iaw of the two countries, end in order
to mitigate the sevurity of the law of
Bagland, the Act of Parlinment wag passed
npon which the present prosecution is
founded. That Act of Parliament re-
ceived the roysl assent on the 22nd of
April jast. .

Previounly, gentlemen, to that Act of
Parliament receiving the royal assent, I
think it was on the 12th February, the
newspaper of which Mr. Mitshel s the
proprietor wos fivst published in this city.
It was celled the United Irishman, From
the very first number the articles publighed
in ic wers of a tendency certainly calou-
lated to excite theattention of the Govern-
ment, and of those having any regard to
the preservation of the public peace or
tranguillity in this country. I do notmean
—heonuse, although perhaps it might ho
eirictly legal, there might be some gues-
tion ag to whather it would be exnctly fair
to the prisoner-—to offer in evidence sny
articles of this newapaper published prior
to the Act of Parlinment receiving the
rayal asgent. It ia enomgh to say that
gome of those articles had been made,
and gtill ave, the subject matter of prose.
cutions pending against him for sedition
in the Court of Queen’s Benech.(z) That,
gentlemen, is all I shall say in relation to
those articles.

But the Aot of Parliament which re-

ceived the royal mssent on the 22nd of.

April lagt enacted :

“Thut if poy person whatsoevor after the
passing of this Act shall, within the United
Kingdom or without, compass, imngine, invent,
devise, or intend to deprive or depose our most
Gracious Lady the Queen, her heirs or succes-
sars, froon the style, honour, or royal name of
the imperial erown of the United Kingdom, or
of any other of Her Majesty’s domintons and
countries, or to levy war against Her Majeaty,
her bLeirs or suecessors within any part of the
United Kingdom, in order by foree or onnstraint
to compel her or them to chrnge bher or
their measures or counsels; orin order to put
any force or coustraint upon, or in ordet to in-
timidate or overawe both houses, or gither house
of parlinment, or to move or stir any foreigner
or ntranger ‘with force {u invade the United
Kingdom or any other Her Majesty’s dominions
or countries, under the obeisance of Her
Majesty, ber heirs or suecessors ; and such com-
paesings, imaginntions, inventions, devices, or
intestions, or any of them shall express, utter,

o declnre, by publishing any printing or writ-

ing, nr by open and advised speaklng, or by any
overt act or deed; every person so oﬁending
ehull be guilty- of felony, and being convicte

thereof, sball be liable, at the diserction of the
"Court, to be transported beyond the seas for the

(a} Sea above, p, 546. L

- Mr. Smith (’Brien sand Mr. M.

© Mr. Msaghor attended.

<~ formed. And the question—an
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term of ‘his or her natural life, or for any term
not less than seven yerrs; or to be imprisoned
fnlr a0y term not exceeding two years, with or
withoui hard Iabour, as ths Court shall direct.”

- The charge that wa bring forward
sgaingt Mr. Mitohel is +that he did, since
the passing of this Act,

' eompags, imagine, inveut, devise, nud intend

ta deprive and depose the Quean from the style,

bonour, and royal name of the Impecin! Crown
of the United Kingdom.”

And that he did also

** compass, invent, devise, nnd intend to levy
war against Her Majesty within the United
Ringdom, in order by force and comstraint to
cdmpel her to change her measuves or connssls i

. and that such his intention he did express and
., Geclure by publications in a wewspaper of which
_-he is the editor, publisher, and proprietor.”

I mentioned that g prosecution wiha
pending aguinst My, Mitehel in the Court
of Gueen's Bench for articlss published
by him in the United Irishman.(a) Pro-
secutions were also pending against
eaghar,
members of the Irish Confederation.(h) It
appeard that, in comsequence of those
groaacutions, it was considered advisable

¥ Persons entertaining the sama political
opinions in the city of Limerick ta get up
- & meetlug, or to give an enterfainment to
thoae three persons who were so prose-
cuted. And accordingly a meeting which
waa desoribed s ‘o soirée to the proe-

_ outed patriots " was held on Saturday,

the 30th of April; and et that meetin
Mr. Mitchel, Mr, Smith O'Briss, an
In the course
of that evening Mr. Miichal delivered
& spasch, the publication of which speech
in hiz own newspaper on Saturday the

" Btk of May i8 one of the articles upon

which we rely, as & printing and pub-
lishing by him within the words of the
- Aot of Parlisment, sapressing and de-
claring such the imaginations, inven-
tions, end devices that he had previously

K 1 believe
the only question—that will be left to you
by the Court will ba this, whether in point
of faot thias article and the articls in the
- other paper, which I shali call your
attention to just now, do not cleariy
-express and declare such the intention of
Mr. Mitchel; thav intention being a de-
position of Her Majesty the Queen, from
the style, honour, and royal name of the
imperiel crown of the United Kingdom,
or & levying of war agpinat Her Majesty,
in order o force her to change her mea-
eures and counBeis. You will not in this
trial have to determine upon the oredit to

{a) See above p. 545,
(&) See above p, 571,
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be given to witnesses. Your opinion will
be required marely upon the meaning,
ond intontion, and construction of these
srbicles, written and published by Mr.
Mitchel in this paper of] which he is pro-
prietor.

Gentlemen, the first of thege nrticles is
the report of & speech deliverad by him at
the meeting at Limarick., It purparts to
be a report taken from, another paper,
the Limerick Reparter. But, gentlemen,
1t 18 not for the publication of that docu.
ment s taken from snother paper we
proceed. We do not make the subjeqt-
metter of our proceeding auy of the
8peeches, however seditious, that may
have been delivered at thut meeting ; but
wo rely on this publication, as a publigh-
Ing, expreseing, aud priuting of an article,
containing the sentivnents delivered by
Mr. Mifehol Bbimself, at that meeting,
which of course he adopta by (his his
publication. The article 15 as {ollows :

** Mr. Mitchel having been loudly called an,
then rose awmidst & hucrioane of applanse and
said:™

This was in answer to the tonst of the
" Prosecuted patriots ¥,

* Mr. Chairmen and citizens of Limerick, my
first duty is, to thunl you, which I do cordially
and sivcerely, for the generous reception you
hove this night given to those who have been
selected for prosecution by the British Govern-
ment-~a reception which, notwithstandiog what
hns ocovrred outside that deor, must be called
& trinmphant one,”

Az far a8 I can judge, what oconrred
outside that door wes this—it so appears
in a eubsequent part of the spesch of Mr.
Mitshel—that a portion of tie peaple of
Limerick, who did not approve of the
course pursued by Mr. Mitchsel, had hooted
him, aad not given him that reception
which perheps ke had some remgon to
expect. He rays:

I bave seen nothing in all this mob violence
to make wme despond for o tmoment. The peo-
ple are the true wource of legitimate pawer.
That howling muititude cutside are a thoussnd
times preforable to the howling Jegislators of
England, who yellad against Smith ) Brien
(cheers), I am no drawing-room demoorat,
who ean diseourse of the powers and virtues of
the peopte only while they are awiling aud
cheering around me.-—Mob law iteelf in Ireland
ia far better than Government law—that well-
ordered nnd civilized system that slays its
millions of human beings within the year. I
tell you that rather than endure one other year
of British dominion, I would talte & provisioual
government selected out of the wen that are
bellowing there in the street.”

Now, gentlemen, whal did Mr. Mitohel
meen by alluding to & provisionsl govern-
ment? What does the history of the
times we live in tell us P Where then

X
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rowed from the then recent revolulion
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ing bullets (laughter), No hand is tco white | a Republican in principle. e stated,
to make cartridges (hear, and cheers). And thek,

I.hope, it it be needfa]l to come te the last .
Tesort, that the citizens of Limerick, male and | | All the conatitatioual appenls were loug
fomale, will not diegrace their pnternal and | since cloged against us; and that even now we
maternal ancestors,” had no reso]:u-qe except—when we have the
“For what Pwrposs ware the ladies of | ™°A0S eod the pluck t,? do it—the bacricades
Limerick to make up thuse cartridges and and the God of baltles,

to cast bullets ! ¥or what purpose but fo | beg of you therefore, gentlemen, when
e usad, ag the arma were, againat those | sonsidering thig publication in your jury-
whom he desiguates the enemies of the | box, to ma Yourselves calmiy and deli-
sounkry, namely, the British Goveroment ? berately what other object or intention

.. Before sitting down now I wieh to eonta. | could he bave hed than that which we
dict one culumny. It has besn said of me— | 08sign to bim, of compassing to deprive
Lord_ Clarendon” has had it posted up over | or depose tha Queen from the style or
Dublin—that T Lave been inciting the people to | royal neme of the Imperiel Urowy oF the
plunder and massucre; that my objeet is to raise | Tnited Kingdom; or, if not that, to la

A Linsty and immatute insurrection; that I want | war againat Her Majesty within the

{6’ plunder houses, to rob baolks, to break into | TTyiteq Kingdom, in ordes b d
shops and stores, 'Need I refute this cutrageouy S ooman) Goez by forcs an

b constraint 40 compel her ba, her
alvainy (eries of ‘1o, no,' and cheers) P Who reasures or aouusels. Ift'(;.;;“:gzn e;,
#er heard me stimulate Wy soautrymen to givil provisional government is'to be form:ad
8T against their own flesh and Dlood ? My whar, ma Ig;.ak on is to become of her §
riends, we hnve ne enemies herg save the Eog ¥ ! { g 2 b

ritish Goverument oud their abettors,” fnrl::e dprsgﬂ?;cén?n Olrgﬂul;nti?;ltitmfoﬁo th:
2 ;] urpose of continning Her Majesty ng
re the enemies designnted all throu%h pQueI;n of the United Kﬁngdom P ql‘beytwo

e

: o there, & . :
there, and where alone was 3 ted in France. He says ¢
ras o nal government P Where, bat in fnlh&t was effec jtions and treasons of
provisional g : ar No; all the seditions a
the kingdom of France? Within a v by these1gﬂﬂﬂemen I adopt end accopt, and
short period before thia nrhclah‘ﬂg! 1":;1‘: I ask for more.! Here, gentlemen, he
lished, the people of France ha uf‘t,he ives Lis own comstruction of the senti-
thrown the monurchical governmen{{“ e, E;ant he exprespes. He says:
country, and established s republic. ) ditions and treasons of these
there ure other expressions in this BPB_BBk nai uli the ce llt.‘i sa.cce t, and I ask for
of which there shall be m]}?; douol:fl,d]f Lgér E?;iegl:grlhggs[tt B\L{‘rhateverplins boen doge or
thak t,h_:.s_expreBEiﬂﬂ: th“t ?o‘rined gf the | said by the most disaffected person in all Irel.ul]l]d
s provigional governmen ide the door | against the existence of the party which oulla
mob that was hooting ontside tl f the |iwelf the Government—nothing can go too far
rather thau endure one other year o for me. Whatever public treagons there are in
British Government of misrule, 8s be this land, 1 hove stomuch for them all (loud
onlled i, will leave very little doubt in cheering). Bu, sir, have we not hed in Ireland
your minds ag to what the ttr“n;!& m%}?ﬁg’l somewhat too much of this a‘dﬁP““g n}:l m?.‘:;
, ard intention o T. '= i lso repudiating aud dieavowing, w
giflraocftfﬁia ;Tl;%lica.bion wos, He sanys: - ‘l?ug; {:Eeﬁ s:nid por :lm:nag by othem;? Mlgh:ﬁ‘::
. friends, that T wi haps, uct with advantage less as partiss,
‘;iztz‘rlp‘:‘:fdth‘;n:ofs;ﬁln[:gt that has been paid :1:::1' \E::rehfs mers inew, enci ff 8 t:m hmI o‘\::
mi . H a age
nterpret t , ty on this ocea- bility (hear, hear}? I am here,
me in luviting (;n;g:‘)f‘ejn‘:-u:h:;.{ have accepted ;-i:,l:m:’; ;ului éuest on one account alone. You .
amu‘: infi'::tﬁ:e in order that I might thrust| 2 ,say whether I atate it traly. I am here,
Z:; particalat opinions of my own down | 0 Javobin (which I am noi;)r—;t:,gfn::_g SE
ronr  throats (hear, hear), or in order ta Cowmunist (whieh I aw wnot)—n heers) ; b .7 Can there, gentlamen, be any doubt who
%ﬂduce a belief that there in hetween me n_"“} Republicau (\\'hiCth amy ?““‘1 ¢ ebeirtl.:er' ard B 347
a beli - *Brien nnd | o el cuse I am & ; )
J e e Bnos ?111:":‘1:“82‘ i‘il:miﬁ“' P:E;ﬂ:i?fbl;u::;;y et: the British Goveramsnt~ 218 apeech as the enemies that were to things, gentlemen, are utterly end slto.
Thomns Menghier—a ui?::ds to be. Wo don't I(‘hem‘ hear). As to the position of eur great o in &rms; ue iho ememies for whose gother inconsistent and incompatible. If
tion thun there if, or needs henr). Some "1 think it is full of peril s well as ful : Sirnction thess mrms were to be Pro- | that was nob the abject, must it not, at all
t this thorough identificntion (hew cause, I think i ! : jon h : ; and for wh destruati th i i
of 1 hi 1 have donn and written thesa, . hope. In proportion ma the Irish nation has . PR one  Lostruation o | 2vents, have been the other—of intending
of z}m ;nm}!f:ve both condemoed, a8 believing | ¢ . gothering up strength and spicit to rid its . lis f legrlcl: were to be employed in | 4q levy war againgt the Government, in
geo E“‘h t they wers wrong in themselves, or | " 55 o8 b e those enemies have aly  [aking' cartridges and casting bullets ? | grdgr by an armed foree to compel &
e“herht :‘Lme }exid not come for them. And I, " oo their strength and hardening 8 BAYyS ; chonge in the conatitution p That, gentle-
that the ti ith my friends ju this matter— 1) o0 05 iold our country in our de.sglteu war of asyassination and nlunder against | men, i the nature of the publication in
canuot bo even wi {ﬁa:e any of their public | 1; 4 fortunate, I think, that those who have T eountrymen would be a wound to our owg the iirab Bper, upon whi 1113 ¢ call for
i‘:ﬂm “"é:nm; ;;’P,{ﬁ{’ﬁe_ far ingtance, the lnst | (o 2 5o ward part in wuaing our P‘:%OPI:EQ tals (hear, and cheers). Tshal] Shy 10 more | your verd]?ctl'.a. "].‘hrl::t pa.pm'wvm‘:r plfblishad
et o O e P e | s e o o o B s e G R L
=~pne of the lﬁubl\er:::yct!:\l;?l:'iseiB;'indﬂt de. Hﬁﬁ:d‘;m t:n?leti mgenlcu\mter it in the Courts oF b3 1nduess, I conelu ¥ Urding you once
jand’s case—the B y

hite to stand by snd sustain Suie orE Gentlamen, if that article stood alone T
: A . & by a mi rien iai
fiance flung in the face of Ireland’s anemiied, | yyppien firet than that it should fall on & peoplé igainst his onemics and yours—to sutein i, do not anticipate that any doubt could be

. : . .tr a 1 i ; :
hat ever yet fell from the lips of man (loud | T " prepared in the field. _But while ‘_n:z t for his enke, but for your pwa, :n&aui !Ltlene& of w?&ﬂ;h?m{?f]’:“lg“- DP‘F‘%‘%
that aever y I condemn the alternative | oo.5vpe enemy in the (Jueen’s Bench, we ha¥ B T8 yet you arean r ol . ) o adned of w b frougs, o :
cheers) ?  Or can ho says, “when the last ight to call upon you to sustain ua by o firm v ii tyu ot Iost & mmog f nse, nd intentions of Mr. el vore” Bt
pnt by Mr. I\lieaghe:f :h:\l bJa’ ‘made, and shall :ﬂrdgunivemal avowul of your opinion. - O t . seit 7our patriol n yous e e
coustitutional appe , y

. N : hould suppose, to leave no slternative to
The foolish cant, he went g ur——despise, 8 Fpose, . o
And know that to be brave isf:o be wiSe. r :l[l' BY g’z;?;ﬁu;‘::: ’103 waf'lﬁouf‘; e;ﬁl]ll:})dlﬁig
g 2 )
i:’m nat, "2 | lews of the country, Mr. Milc hel, in the
: - U very suceseding number of his pa er, pub.
peech. I shall only very ghortly remind Tished two othar articles in whioh the in-
Jou, that in the early part he BLNOUNCES | gonpinn of establishing an Irish republic,
that he rather would prefer & provieional | pho time of ite establishment, the mode of
ﬁpvemmenh, _constituted of a mob that ita establishment, is in exprese terma
ad .h°°"°.d him in the morniag, snd wers | gpoioo This, gentlemen, is not merely a
hooting him at that time outside, than for publication in the newspaper of Mr. it
9ne year more andure the British Governs chel, it i8 a latfer purporting to have heen
foent. I would call your attention to this | ywrigien by himself, addressed * To the
ther psssage. He suid that ali the trea- Protestant farmars, labourere, and nrtisans
ons that had been apolen he approved of of the northof Ireland.” The lettor is not
and, I think, had stomach for them all; duted, but of conrse, the newspaper being
that be did nob repudiate the statement of | goeoq'i 13th of May, the lstter must ba
T Moagher, who had stated that, preaumed to be written and published, and
hen the laat constitutional eppeal should ba | of couree waa published, on bhe same day,
ade, and should fail, then up with the barri- IThe Atternsy General resd the firgt
gades-and invoks the God of battles.” part of the letter to the Protestant farmera

“He stafed, that although he was not thers of the North of Ireland set out in the
in-his charactsr of a Republican, he was [ indictment, ahave, p. 607 and continmed 1

i i d inveke i F Smith " Brien especially devolves
Fuit, th{zufubp t‘:]nhl ;1:? burricades, ond :ﬁ;:;stt;tiﬂ.ejnm :‘tfl?illx;uthe e l;.’m-liament culls_.
it 1e tho s i ious ¢ » and * felony,’ it is for his
i i hgr | his exertious ¢ treason” avd * feluny,’ it
Th?lb p thanhseflil:lim;uﬂfitogilg:.---}{m;{;::n coustituents to deciare that in all this treaso
thet be cana :

is doing his duory by them:
bt be | and felony he is s d )
the lnsd eonatl_nntlox:llal ]?ppe:l :hﬂ,l the | (cheers). And more than.tzlx?. tlt ;Btg:u,.‘il; g:;';g
made, ond shall fail, then leF battles.” | further to prepere systematically to 1,
barricades, and invoke the God o T3 eame 1o that. 1o arme,
- i \ k ere.
H‘j ?JETSI. repudiate this—who Lold that conati- For what pur posr;!F m\l?vye rfg t;'?) B:a :;r‘ m{g
c 5111 u Sn'h ure long since closed mgninst us | those arma to be uae vere those sris
t‘:fc"loﬁf:t v?shn;'e gven now Do resoutce, except | tb he ugﬁdiaor 8 dﬂ; fggsg:ly purpirsa et
al @ ! ! : .
ans and the pluck to de | tended to be uged, for !
;—‘:};‘?b::"a:‘;:];?‘eh’ God of battles 7" thet which I take the liberty of suggesting ?

2 ! inon to bo i« I presume to address the womea of
tehel states his own opinion Muy 1 pre ;
h}{ruﬁ" ii":eﬁa for all constitational ap- | rimerick (hear, hear, and lond t}hee}:]‘a)? ﬂIr.m_
: &] wag past ; **and thet we have even | y)q frat time I have ever been in t.ha ;l:!rel.delt:lge
Eg:rsnoa rgaom,'ce except—when We have | of the daug?!teralc(:f thov:re.]ﬂ:gme:n“d ?m:v wﬂel
k to do it—the | hreach against King Wi ; t
the mesne snd the g * gtand me when I say that no Irishwoman
od of battles.” You, | understand m :
zgialtllzﬂx:nd:z M::E) H&zﬁt recollect—it 8. & | ought so f"dughh?ﬂ\.ﬁf ag?&k at&‘ : m;;xq n;:gyh?:
i ! i '1d - ot provide B v ., s
phorblﬂﬁl_ of 1?11850;115::;0!‘ a,flgo:(}il:s v;r:l%:ox- 1:00 i[felicntu for the culinary operation of cnst
ihat- this  allus -
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. Now, gentlemen, I coma to tha part of
this letter which clearly and plainly ex-
presses the whole objeot of Mr. Mifohel,
and the nature of this publication :

*“I1 tell you frankly, that I, for one, am not
‘loysl.’” I am not wedded to the Queen of
England, nor ubalterably attached to the House
of Brunswick. Ta fhet, I love my own bem
better thun Ilove that house. “Tha time i3 lang
past when Jehovah anointed Kings. The thing
hes lang sicce grown e wnonstrous imposture,
and hes been aiready, in some civilized countries,
detected 3 such, and druromed oub aceord-
ingly.”

Alluding, I supposs, to the recent changes

in France, and the abolition of monarchical
government.

“ A modern King, my friends, is no more lile
an ancient nuopinted Shepherd of the People
than an Archbishop's spron is like the Trim
and Thuwmim. There is no divine right now
but in the Sovereign People,

“ As for the *institutions of the country,” I
loath and despise them ; we are sickening and
dying of these institutions fast; they are coun-
suming us like a plague, degrading usto prupers
in mind, body, ned estate—vyes, nmaking our
very souls beggutly and cowardly. They are =
failure and a fraud, these institutions—from the
topmost crewi-jewel to the mennest detective’s
note-book thers is no scunduess in them, God
and man are weary of them. Their last hour ia
at hand ; and I thaok God that [ live in tha days
when I shall witvess the ntter downfull, aml
tromple upon the grave of the wost portentons,
the grundest, the meanest, aud crusllest tyranny
that ever deformed this world.”

Centlemen, way 1 agk you what mean-
ing will you put on this paragraph? He
says, ' L am not loyal, T am not wedded
to the Queen of England, nor unaltaru.blr
attached to the House of Brunswiok.”
Does not that of iteslf mesn, that he sees
no difficulty, or no objection, if he can, in
getting rid of the Queen of England and
the House of Brunswick P ** The time is
long past when Jehovah anointed kings.”
He says, '" in sowms civilized countries the
humbug hag been discovered and the thing
drummed out.” It does nobt even rest
here. He ways:

“These, you thiuk, are strong words; but
they ave not one whit stronger than the feeling
that prompts them—that glows this momeut
deep 1n the souls of meving and awakening mil-
lions of our fellow-countrymen of relund—aye,
and in your souls too, Protestants of Ulater, if
you would neknowledge it to yourseives, I
smile at the formal resvlution about ¢ loyalty to
Queen Victorin' sn eagerly pussed and hutried
pver a4 & dubious Irind of form &t tenaut-vight
mectings and * Protestant Repeal’ meetings, 1
!nugheﬁ outright here, on Tuesduy night lost,
nt the susplecious warmih with which Dublin
merchapts, a8 if afraid of themselves, proteated
so nuxicusly that they would yield in leyaliy to
none, They, democrats by nature aud poaition,

mesting there without = nobleman to counten-
aoce thew; with the Quecn’s representative
scowling black upon them irom his castle, are,
they declare it with most nervous solemnity,
loyal men. Indeed, it was easy to see that a
vague feeling was upon them of the real mean-
ing und tendency of nll these meetings—of what
all this muat end in, and to what haven they snd
you, und we, arve all, in & happy hour, inevitably
drifting together.”

That haven he expresses in the nexb parn-
graph:

“My friends, the people's sovereignty, the
lend, and een, and air of Ireland for the people
of Ireland.”

That, gentlemen, is the maxim, having
previously lallked of ** not being wedded
to the Queen of Hugland, or unslterably
attached to the House of Brunswick.” He
8BS :

“'This is the gospel that the heavens and the
earth ave preaching, and that all hearts are
secretly burning to embrace. Give up for ever
that oid interpretation you put upon the word
‘Repeal.” TRepenlis no priest movement ; it is
no sectarian movement ; it is no money-swindle,

nor ‘eighty.two’ delusion, nor puffery, nor 3

O'Conpellism, nor Mulinghmast *green-cap’
stage-piay, nor loud-sounding ipanity of any
sort, got up for any man’s profit or praise. Itis
the mighty pessionats struggie of & nation
hustening to be horn into new national life; in
the which unapeaknbie throes, all the purts, and
powers, and elements of our Irish existemece—
nur confederations, our Protestant repeal asso-

cintions, our teusnt-right societies, our clebs,.

cliques, and committees, amidst confusions
enough, and the saddest jostling and jumbling,
are nﬁ inevitably tending, however uncougciously,
to one und the same iilustrious goul—nof a
local legislature—not a returm o ‘our ancient
constitution ’~-not a goldeu linik, or 4 patchwork
patliament, or 8 College-geeen chapel-of-ease to

Saint Stepheu’s—but an IHISH REPUBLIC, -

one aud judivisible.”

How, gentlemen, is that consistent with g

the sovereignty of the Queenf How ia
that consistent with her remaining Queen

of the United Eingdom, to establish * an-

Irigh republio, one wnd indivisible™ P
And how, gentlemen, was that republic
to be established f ' How nre wa to meet
that day? In arns, my countrymen, in
arms.” He says:

« “In @rms, my countrymen, in srms. Thus,

and not otherwise, have ever potionz of men :

sprung to liberty and power. But why do I
reason thus with you—with you, the Irish of
Ulster, who never have denied the noble creed
aud sucraments of mashood? You have not

been schooled for forty years in the fatal cant of

moral force—you have not been utterly de-
beuched and emasculated by the clap-trep
piatitudes of public meetings, aod the empty
giare of *imposing demonstrations.” You have
not yet learned the litany of tlaves, and the
whine of beaten hounds, and the way to die a

‘rational men, may I
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coward's death. No; et once the great idea of
Yaur country’s destiny seize ou yow, my kins-
men, aud the way will be plain befure you us &
pike-stafl twelve feet long. !

“ Yet thero is one lesson you must learn-—
fraternal respect for your eountrymen of the
south, aud that sympathy with thein, and faith
in _them, withont which there cun be no vital
nationality in Ireland. You little know (he
hlst_ory and sore trinls and humilintions of this
ancient Irish vace ; ground and trampled first for
lung ages jcio the very earth, und then taught—
expressly fought—in solemn beraugues, and
even in sermons, that it was their duty to die,
sod see their children die before their faces,
rather than resist their tyrants as men ought.
You cen bardly believe that creatures with the
grit and uspect of men could bave been brought
to this. And you caunot wouder that they
sbould have been slow, wlow in struggling up-
ward out of such darkness and desolation. But
I tell you the light has st length come to theny ;.
the Bowery spring of this year is the dawning.of
their day; and bifore the corn fields of Ireland
nre white for the reaper, our cyes shall ses ths
sun fiashing gloriously, if the heavens be kind to
us, on 8 hundred thousand pikes,”

He thought, gentlemen, perhaps that

' was not suffieiently plain, and accordingly

he aays :

“ I will spenl plainly. There is now growing
on the soil of Ireland & wealth of grain, and
roots and caitle, far wore thao enough to sus-

. tain in life nud in comfort all the inhebitents of

the island, That wealth must not leave us
another year.”

That is, the crope that were growing, and
the cattle that were feeding.

** Not uutil every grain of itis fought for in every
stage, from the tying of the sheaf to the loading
of the ship. And the effort necgssury to that
simple act of seif-preservation will at one and
‘the snme blow prostrate British dominion and
Inndlordism together. ’Tis but the one net of
volition ; if we vesolve but to live, we make our
country R free ond sovervign state.”

What, gentlemen, is that free and that
sovereign atate? What but this ideal re-
public? What are the means of getting
it? By arms. What is the time? When
the harvest is rips. What is the mode?
You, the farmers of the couutry, rize b
onoe; putb an end to landlordism; possess
youreelves of the corn, the cropas, and the
cattle of the country. Te do so you must
do it in arms. Let not & particls of it
leave the country. The same fdrce that is
necessary for the one achieves the olher,
Abulish property, sbolish the rights of
property, snd counslitute yourselves “p
free aud sovereign state.” Gentlemen,
in sober earnestness, mry I ask you, aa
ask my very sble
respected friend who is to follow, if he can
with his grest ability (let hiin if he ocan),
put any other meaning on this except an
exhortation and advice to the people, at
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the harvest of the pressut yeer,-to rise in
8ITE, poEdess themselves of the properly
of the country, establish a republic, and
become & fres and sovereign state P *F Will
you,” he says,

" not gird up your loius for this great national
#truggle, and stand with your countrymen for
life und land?  Will you, the sans of & warlike
ruce, the inheritors of conquering memories—
with the arms of freemen in all your homes, and
relics of the gallant Republicans of Niuety-eight
for ever before your eyes—witl you stand folding
your hends in helpiess “loyalty,’ and while every
uation in Christendom is seizing on its birth-
vight with armed hands, will you take pationtly
with Four retions of yellow meal, and your
inevitable portion of eternal contempt 7

“ If this be your determination, Protestante of
Ulster, then make hnste, sign nddreages of
loyalty and cenfidence in Lovd Clareedon, and
protest with that other lord, your unalteralle
attachment to “our venerable institutions.'

“Jonn Mitonpy.”

This is a plain incitement to the eatab-
lishment of au Irvish republic, the firat
fruit of which was to be the abolition
of property, the abolition. of landlordism,
aud the occupiers possessing themselvas
of the soil and the produce of the lund,

IThe other article, in the game publi-
cation mede the sulject-mutter of in-
dictment, is an editorial article by Mr.
Mitchel in reply to the fellowing article of
the Times on the Limerick demonstration.]

“As for this breggart wind-bag of & man,
John Mitchel, ke seewms deficient even in the
common allowence of © pluck * which falls to the
share of crdinary men. He hesd a vebullion !
He a hero! John Mitchel, the runawuy of
Limerielt, preach armed vesistonee with BUCCRSS,
even in the land of political dupes! With all
his vapity aud tomfoolery, the descendant of
Drian Born stood up, and took his brickbats and
black eye like & man ; while Boanerges Mitchel,
and Meagher ‘of the aword,' suealted awny,
under the proteetion of the pulics, to Cruise's
Hotel. Mr. Mitchel’s idea of emirying on the
war is precisely that of oue of those sirange
wonkeys, of which travellere love to write. He
chatters, he gibbers, he mops, he mows, he
flourishes his stick, nod he shows his testh.
You would think he actunlly intended coming to
close quarters.  Nota hit of it.  Whes, at lust,
you have made up your mind that, at uny rate,
it is better to settle muiters at once, and advaoce
to meet the foreat hero, lo | be scrambles up the
nearest tree, and langs penduious, spittiog and
gibbering from a bough above your head.

“Js this veally the best leader—the man of
moat mark—Young Ireland had to show ? If
thia be the fugleman, what are the rank and
file? While dunger thera wns nove, Le was
valiant enough. For squaring up to n ghost, his
equal wan nowhere to be found. How rendy to
take upon himself the penalties of tresson, when
1o low conld reach Liwm, but how eager to shrink
even frem the penulies of felony! Is it not a
bttle remarkuble thut Mr, Mitchel should hp.'v,e
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been absolutely unable to get bis pages printed,
justns the law became snited to his case P Is it
pot still mors remarkable that he alone, of the
three Trish traversers, should have had recourse
to techuieal objections, to avoid the comse-
quences of the etate prosecutions? Is it not
still more remarkable, again, thot in the skirmish
at Limerick, Mr. Bmith O’Brien should have
fouod himaelf entirely alone, and that the snp-
posed Murat of the Confederation was at the

same time literally nnder the protection of tho.

police, as wuch a8 an 0ld woman with & basket
of eggn might have been? Mr. Mitchel, it is to
be feared, 38 made of such stuff ss dreama are
made of.

“Tt will soon be all over with the Confedera-
tion and the physieal fores heroes. Mr, Mitchel
is turned inside out, and Messrs. Smith Q'Brien
and Meagher, before many days ave elapsed,
will know where it wili be their fate to spend
their next year or two. This ngitation was oece
evidently on the surface.”

That was the article to which the article,
the subject-mabter of this prosecution,
putports to be an apswer; both in the
same paper, and published immediately
one under the other. He sayg:

¢ Tux Timus' oN Reamrriows.

« The Times appears to liave been labouring
under the impression that Mr. Mitchel had given
himself out for ‘a hero,’ und the leadexr of a
rebellion; and, further, that the thres prose-
euted Confederates went o Limerick to fighta
pitched battle, instead of to attend a pesceful
sveping party. New, the fact is, the editor of
the United Irishman is no hero ot all, and
never said he was. He has only endeavoured to
pevsunde bis countrymen that they will never
gain their liberties axcept by fighting for them ;
apd that the only arguments the Eaglish Go-
vernment will understand ave the points of pikes
—that's all. And he continues to preach this
saving goctrine, and will continve se Lo do, until
a considerabla nwnbar of his countrymen agres
with him; and then he hopes to aid in enforciug
the arguments practically—that’s all.”

Well, gentlemen, if {hat be not a toler-
ably clear expression of the intention of
Mr, Mitchel, aud his meaning in this article
I bave read, I coufess I know mnot the
meaning of the English language. He
8ays:

* Ag to the ‘snenking away ' of Mr, Mitchel
and Mr, Mether, or either of them, * under the
protection of police,’ or any protection, it is
merely an'untrath ; and the writer in The Times
who wrote it, and the editors of Seunders and
the .Mail, who, we find, bave copied it, knew it
to be aw untruth.”

"I'hen he copies the article itself.

I have now, gentlemen, laid befors you
those. erticlea, the subject-matter of this
prosecution. We anticipate that the only
question you will have to- h;f is this,
whother or not Mr. Mitchel did compaes
and intend, vs we allege ha did.

What the line of defence will be that may
be taken by the able connsel of Mr. Mifchel,
I cannot of course anticipate.

There is, however, gentlemen, one
matler of defence which ? truat you will
excuss me anbicipating. It may be
alleged that the Guvernment, of which
I am the servaut, have endsavoured
unfairly or improperly to empanel the
joty who are now to try this important
case against Mr. Miichel. You were
present in court yesterday, and are aware
an attempt was made to satisfy the Court
and the jury, or rather the gentlemen who
were appointed triers, that an effort had
been made by the Crown to interfere with
the right ang duty of the gheriff in em-
penelling a jury. The complaint against
the jury panel was that it did not contain
s suifiojent number or proportion of Roman
Catholic jorore. It was not alleged or
stated that Mr. Mitchel was himself a
Romau Catholic; ou the contrary, it ia
stated in this publication, which I have
rend for youo, that Mr. Mitchel was himself
o Protestant, The evidence, I believe-—

and I should not appesl to it but thet it ia |

now, in fact, on record in the indictment
hefore us-satisfiad everybody, thas the
Government, or any servant or officar of
the Government, had nothing whatever to
do with the formation of tha jury panel;
that it was merely and entirely the act of
the sheriff; thut the difference, if any,
which existed between the present panel
and any that preceded it was that men of
greater reapeciabiliby and higher station
wers put upoun it, or a greater number of
men of that olass than usual. Thet wee
the only charge brought sgainst the
gheriff in the conatitution of this panel. I
certainly shonld bave exzpectad thet if
there was one person in the world who
wae incapable of objecting to a Roman

Catholic fellow-countryman to try & cags,

it wae the hamble individnal who has now
the honour to address yon. 1 am myself
—1 have been from conviotion, from edn-
cetion, and frem habit, and shall slways
continte—a Romwoen Catholic. That I
ghould be supposed capable of objeoting
to my Roman Ba.tho!ic fellow-countryman
on account of the religion which he enter-
taing; or that the Govercment of which I
am the servant, should ohject to & Roman
Catholic juror on the ground thet he pro-
fosses the Rowman Catholic religion, is a
calumny on that Government, to which
every act of theirs gives the most flab and
ample contradiction. The very vireum-
stance of that Government promoting me,
& Roman Catbolio, to ome of the highest
offices that I am capsble of flling; the
{uct of that very Government promoting
to the highest offices within thuir gift in
this country distingnished members of the

659) " The Queen against John Mitchel, 1848. (664

profession to" which T belong, is, I trust, a
suflicient snewer to the insinuation that
men were exclueded from the jury simply
and solely, or at all, becanse they pro.
fessed the Roman Catholicreligion. Bat,
gentlemen, may I ask, would I honestly,
or fairly to my country, or fairly to my
Qneexn, discharge the duty of the eituation
whiok I hold, if I were to allow any man,
no matter what his religious opinions
ware, to 8it upon the jury if I had reason
to know, and was instructed, that that
gentlaman concurred and coincided in the
politica of the traverser? This is not &
trial for mere larceny, where the simple
question fo be tried is, did a particular
-individusl steal thig or steal that. This
is the trisl of & political offence. The

_only insbructions given by me to the

Crown Selicitor were, on mno aocount,

_~under no circemestances, exclude & man
‘on acgount of his religion ; bat it is yéur

duty to exclude from that jury men. no

. onatter what their religion may be, whose

-politios coincide with the political opinions
for the profession of which the traverser
‘18 now prosecuted at the bar, May I ask,
gentlemen, when woe know that & wuen's
‘political opinions do very often hins his
Judgment, vould an impartial verdict on a
mere political question be expected from
political partisans, such as those, for in-
stance, who join in these soirdes, and in
entertaining individuuls becauss they ars
‘made the subject-matter of prosecurion P
‘The only instruotiops that were given
wore these: obtain a fair, homest, im-
partial jury. Any man whem, from your
nformation, you believe to Le nota man

_who will give an impartial verdict botween

“the Crown and the sabject, thai man, and
that man alone, without refsrence to his
religion, you sre to exclode from the jury.
-That Mr. Kemmis, nceording to the best of
his judgment, exercised that right, I en-
tertain no doubs.

Genilemen, you will alao recollect the
efforis that have been notorionsly bad

- recourge te to intimidate jurovs 1n the

exercise of their dutiss. Youn are ahove
all feulings of that description. You are,
I trust, all that wae required on the part
of the Orown—men wto have discarded
from ianr minds anythirg that you muy
‘bave heard of Mr. Milehel, or of the publi-
cution of his paper, before you entered the
jur;r-bnx ; men, who having regard to the
obligation of the onth yon bave taken, will
honestly aod fairly give that verdict which
you can lay your hand on your bearts and
gay i8 consistent with the duty which you
owe t0 your country, on tha one hand, and
to the traverser, Mr. Mifchel, on the other,
That yor, gentlemen, will give that ver-
dict ; that you will honestly and fairly,
diacharge 't{e very important daty whici‘:

you are called on to perform, I carts.inly,
for one, do nob entertain any doibt whatb-
aver.

Evipewce ror TEE Cnows,

Charles Vernon--Txomined by Henn.

Do you hold any sitwation P—T hold the
situation of Hegistrar of Newspapers in
the Stamp Office.

Do you know John Mitchel 7—Yen.

Have you gob o certified copy of the
declaration loﬁged by him P—1 have.

Produce it P—Yes. )

(The witness handed in the document.)

By whom does that purport to he
signed —the certificate P — By Jonathan
Sisson Jooper, the Qomptroller-General.

Is that his hondwriting F—Yes.

I8 he the proper officer P—Yes,

You are & witnesa to that yourself P—
Yes, I was; I compared it with him, and
saw him sign it.

Huave yon tke papers that were lodged
in the Stamp Office —1 have.

Will you produce the Undited Irishman
of the 6th of MayP—Yes.

{The witnese handsd in the paper.)

Was that lodged at your office P—Yes.

Do you ses the name ** John Milghe! "
thers P—1I do.

Do you believe that to be his bang-
writing P—I Lelievo it is.”

Have you seen him write P—-T have,

Do you produce the copy of the 13th of
May P-—Yes, ’

(The witness handed in the paper.)

Wag that also lodged in the Stamp
Offica P—1t was, and signed by him.

Is that in his handwriting P—I believe
it to he his bandwriting.

Whese is the Btamp Office P—At the
Custom House. :

Ta that in the city of Dublin P—It is,

Heavae you got the oviginal declaration?
—1I have; it was signed in my presenve
by Joln Milohel.

You have witneased it #¥—1I have, air.

Henn, having read the declaration, and
the cerlificate at the foot signed by the
Comptroller-General : That, my Lord, is
made evilence by the Aot of Parlinment.
The originel is here, and we will hand
in the original also, oo

8ir 0. ("Loghlen: You have read the
original declarstion, and the copy of the two
pewspapers read by the diforney Ganeral.

Henn: Yes, a certified copy.

John Landy —Examined by Plunkst.

Look at that paper (handing a newspaper
fo the witness). Did you purchase thdéin
Trinity-street P—I did, on the 6th Xlay;
I purchaged it at 12, Trinity-street. ~ ~

The office of thu. United Irishmbn news.
.peper P—Yeg. o
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What is the date of itP—The 6th of
Moy. i

From whom did you buy it?—From a
maan in the office.

Is Trinity-girest in the county or the
city of Dublin #—1In the city.

James Allen—Exawmined by Baldwin.

Did you buy that paper anywhere (hand-
ing & newspapsr to witnass) P—I did.

Where f—At the office of the United
Irishman, in Trinity-street.

When ?—0On the 13th of May,

What date is the paper P—The 13th of
May.

Pigrce Georgs Barron—Examined by
Whiteside.

I believe you are a magistrate P—Yos.

Were you in Limericﬁ on the 29th of
April last P—I was; on the evening of
which day an entertainment was given.

Sir (. (FLoghlen: We object to any
evidence of what occurred at Limsrick.

Whiteside: You were there P—Yes.

Do you know the person of My, Mitchel,
the prisoner P—1 saw him there for the
firat time.

Did you eee him there 7—Yes, T did.

Whers did you see him P

Holmes: This is quite irrelsvant, be-
cause the proper thing under the Act of
Parliament is the printing. It is guite
irrelevant what passed there; the part
which conatitutes the offence is the print-
ing of it

Moorne, J.;: We cannot tell what they
arve going to prove. As Boon aa they pub
a question which is improper you can
object.

Whiteside (fo the witness): You saw him
in Linmerick P—Yes.

Where was that P.—At the ecirde given
ta Mr. Miichel, Mr. AMsagher, and Mr.
0’ Brien.

On the evening of the 29th of April P—
Yes. .

Did you hesr him spesk there P Do not
tell me what he said—I did.

8ir (1. O’ Loghien : T object to this.

Wiiteside: Have you read thab report
of hiz epeech in the paper of the 6th of
May ?—}[) read what purported to be &
report of it .

Did he speak such & speech as sub-
stantially there stated P

Sir (. (' Loghlen: Now that is unim-
portant to the present issue.

Aitornay General: We have not luid an
overt aot that Mr. Milchel was the gevtle-
man who spoke the apeech. There is no
such thing; but the reported spesch
purporta to be a speech spoken by Mr.
Mitchel, the traverser herej the news-
paper itself merely saye Mr. Mitohel.

Emnox, B.: Everything that is in the

indictment you are authorised to establish ;
and if there is to be any differsnce as to
identity.
Bir . ('Loghlen: The Mr. Mitchel
named in the report is the proprietor.
Moorg, J.: That is clearly relsvant.
Whiteside : The decument purports Lo ba
aspeech. Wa ciaim to prove that he made
that speech, snd it is ovidence of the in-
tent with which the speech waa publisbed.
Sir 0. 0'Loghlen : The question here is,
did he, in point of fuct, publish tbe docu-
ment which they proved by the Stamp
Office? It is not whether he spoke any
speech at Limerick. The questicn is, did
he publish thaé paper )
LerRoY, B.: The evidence of speakingis
uarded with pecuiiar strictness (]a.); and if
it was contended thab it was ome of the
means and ways of giving manifestation
o the compassings and imeginations, it
should be laid in the indictment ag one
of those, and therefore it cannot Do
given as evidence ol it save in thet way to
identify Mr. Milchel with tha overt ach
that i8 laid. They are enlitled to go
that length, and ne further, That is our
opiuion. .
Whiteside (to the witness): In point of
fact you heard Mr. Mitohel speak there P
Yes.

dence the publication of the 6th of May,
1848.

Holmes ; I think it would be only waste
of time; the Alterney General has read
them all throngh.

Henn; Wo must do so gro forma. T
will just read the hending of each paper.

Lrrgoy, B.: Yes.

Henn; This ia the Uniled Irishman of
the 6th of May, 1848; and the motto is,
“ Liberty, Eqnnlibg, Fraternity ;" and ab
the foot is, ** Dublin, printed snd pub-
lished every Saturday morning, by the
proprietor, John Mitchel, st the office,
12, Trinity-street; " and here is nleo the
paper of the 13th of May, 1848. We offer
the two copies, the one purchased from
the office, and the one from the Stamp
Office; and they may be entered as read,

John Virgo—Bxamined by Smyly. -

A collector of police tax proved the
Stamp Offics was in the parish of
8t Thomas, and the office of the United
Irishman in the parivh of St. Andrew.

Attornsy General: We now close our
cego, my Lord.

SPEEOH POR TEE DEFENCE.

Holmes: May it plesse your Lordehips,
gentlemen of the jury, I am in- this case
counsel for the prisoner, John Milchel;

(@) Ses 11 & 12 Vict. ¢ 12. 5. 4.

Henn ; Now we propese to reed in evi-

and I am well aware of theimporvtant duty
which devolves upon me, and of my in-
sdequacy to discga.rge that duty as I
aqught. But I will avow that I feel proud
t0 have beeu selected by Mr. Milchel ag
bis counsel, becanse I bslisve him in my

_ heart to be an homest man, sincerely be-
‘lieving in, and attached to, the prineiples

which he avows, and which there is no
doubt that he avows boldly ; end although
the Government of this conntry may fear
him, or hate him, they cannot despise him.

Gentlemen, heving thus said & word
reapecting him eg to character, I shall
now proosed with his case. The Attorney
General has very fully stated the case upon
the part of the Orown, and has read very
fairly all the pablications reapecting which
Mr, Migchel stands accused ; aud [ have
one part only of his statement to complain
of, and that is the comclusion. I do net
think that he was warranted in stating-in
this Court what instruotinns he, or those
conpected with him, received from the

‘Chief Governor of thia country, with

reapect to striking juries.
Attorney General: What 1 stated was the

.instructions which I gave myself to the

Crown Holicitor.

Holmes ; 1 should be very sorry to mis.
conatrue anything you said; but T did
-understand, certainly, that you did atate,
or intimate very strongly, the directions
which you had received from the Liord
‘Lieatenant.

Attorney General : Certainly not—1 did
not mean 1o do so. I merely stated tha
instructions which I gave myself to the
Crown Belicitor,

Holmes: Very woll, if it is & mistake I
sin quite satisfied,

Lersoy, B.: Mr., Holmes. Had it not
been with & view to s brief and justifable

ersonal vindication of himself, T should
gave felt it my duty to bave interrvpted
the Attorney General upen that topic.

Moons, J,: [ quite coneur in that
vpinion.

Holmes : There ia, however, in the con-
clusion of that statement, something which
cannot be mistaken, and to which I must
advert. There was a challenge to the
array, in this case, upon the part of the
acoused men, who, from information we
had got, false perbaps, bad reasan fo
believe that these whose duty it wes to
smpanel an impartial jury, had not in all
instances done 5o, partioularly with re-
gpect to placing Romun Uatholics upon
the panel, Weil, that issue was tried,
and the triers found upen their oaths that
it was & fair and impartial jury—a fair,
impertial jury upon the oaths of those
triera! Whaf do I find then? That from
that jury, declared upon the caths of those
two Tespectable men fo be & fair snd im-
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partial jury between the CUruwn and the
accused, the Crown, or the officers of the
Qrown, strock off nine and thivty men,
eighteen of them being Reman Oatholice.
I aay no more upon that subject.

Now, gentlomen of the jury, as the
Court will tell you, the qnesticn in this
case i8 not whether the prisoner, John
Mitchel, may heve committed in these
pablications other offences shan thoee
alleged against him. If you should even
think him guilty of high treason in these
publications, you onght not to attend
to that at all, the Court will tell you so.
You must believe him to be gnilty of one
or other, or both of the spaocific charges
made againgt bim, or you must acqnit
him altogether, aa T trust that you will de.
. The first charge iy, that he compassed,
imagined, invented, devised, or intended
to deprive or depose our 1nost gracious
Sovereign the £ueen, from the style,
honour, or royal name of the Tmperinl
Crown of the United Kingdom; and that
these intontions, and 80 on, were evidenced
by the overt act of his printing and pub-
lishing vavious articles in the newspapers
which bave been already resd to you.
Row, my Lords, [ really may ba very dull,
but T do not rightly comprehend this park
of the Act of Parliament,

* to depose the Queen from the style, hocour,
or voyal name of the Imperisl Crown of the
United Kingdom.”

_ Any man of common gsense knows what
it means to depose the Queen from her
throne, or to assassinate her, or to attempt
to assassinate her; but for the life of me
I cannot understond what it is

‘“ to depose her from the style, honour, or royal
name of the Imperia! Crown of the United
Kingdom.” (a)

It ig ourious how unimportent this same
style and title is considered, bacauss you
will find the very first article in the Aot of
Union between the two countries states,
*“that it be the first article uf the Uuion that the
eaid kingdom of Gient Britnin aud Ireland shall,
from the first day of Jaauary, in the year of our
Lord ove thousand eight hundred and one, and
for ever be united inte one kingdom by the
pame of the United Kingdem of Great Britnin
and Ireland ; aud that the royal styls aud title
appertaining to the Imperinl Crown of the said
Uspited Kingdom, and the armorinl beariugs
belonging thereto, shall be such as his Majesty
by his roynl proclamation under the great seal,
of the United Kingdew, shall be pleased to
uppoint.’!

It is not the essenos of the thing ab all,
Her being the Sovereign of the United
Kingdom, that I can understand; and I

_ {a) The wording of this portion of the Act
is the same as in the Treason Acts of Klizabeth
and Charles IL, 13 Wiz, ¢, 1, aud 13 Cha. Bie. 1,
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can &lso understend anything done to
deprive her of that; hut depriving or
deposing her from the style, hooour, und
royel name of the Imperial Orown of the
United Kingdom, for the life of me I
cannct understand that——for the life of me
1 cannot,

What is the other charge? It ia

“ devising, iutending, and 20 om, to levy war
against Her Mujesiy, hor heire or successors,
within any part of the United Kingdom.”

That is not, however, the offence com-
plate ; it must be,

“in order by force or consiraint to compel her
to change her measures or counsels.”

‘What measures.or counsels P Is there the
slightest evidence here of what mesaunres
or counsels it is that these publications
are calculated to foroe or constrain her to
alter ! Are the jury to grope in the
dork? Arve thess publications caleculated
to forge her to change her ineasures
with France, or her measures with
America, or her mensures with any other
couuntry upon earth? What are the
measures even in this conntry which they
charge the prisoner witk wentivg her to
change, or what connacle ? What have
been the measures during this Session of
Parliament, pagsed for the improvement of
Ireland? %ha poor law. That iz the
only measure which I know of ; and has
Mitohal endeavoured to oppose or interfere
with that? Not in the lsast.

My Lords, T do with the greatest respect
put this to your Lordships, that under this
Act of Parliament, unless they prove some
specific mensures, or some specific conn-
sola which Mifchel intended to levy war
againgt the Queen in order to foree bev to
cbange, your Lordships cannot possibly
gay thut there is any case to go to the jury.

Lerroy, B.; 1f, although the Aot was
general, it required a specification of the
mepenres, that ia an objection which might
be raiged upon the record.

Holmes ; I understand that; but I think
it would be competent for them, without
sgecifying the particulsr measures upon
the record to give evidence as to these
measures end coonsels. I% would be
enough for thewm in point of law to follow
the words of the Act, withont guing on
aund epecifying upon the record the parti-
cular méasores or oocunsels; bLub they
might supply that by evidence,

EFe0Y, B.: Wa conld not allow them
to give evidence of any specific measures
unless they had averred them, fur the
same reason that we would net allow them
to give evidence of the prisouner’s spealk.
ing at Limerick. ‘

Holmea: With the greatest possible
refpeot, if your Lordship finds .ah’.Act of

Parlinment on which you cannot direct
the jury, how can your Lordships tell the
jary what the measures or what the
counsels are that this accused man is
chorged with levying war tor the purpose
of compelling the Queen to alter or
change? It 18 sn offence for which he
may be trensported for life, and is it to
be sent and lelt to the jury in that state
of uncertaiuty P Your Lordships cannot
do it. I say it with the greatest possible
respect, yoor Lordships cannol do it. If
your Lordships think otherwise, it will be
my duty io prooeed with the case. )

Gentiemen of the jury, it is not my duty
to tell you, and if I tiid tell you, you would
not believe me, that there are not very,
very stroug expressions used by wmy client
in these publications. Thera are, and he
avows them; and many of them I myself
avow; and it will be impossible to try
this case fairly between the Crown and
the accused, without calling your sttention
to something of the histery of Ireland,
and the present state of Ireland—impos-
sible, And I tell you, in the first place,
Ireland is an enslaved country, and I wili
prove it. A great mistake, in my opinion,
14 entertained by many persons that there
caonot be elavery, that no man can he &
sleve, except he i8 sctually in chains, oris
gubject to the lash of she planter who fiogs
the negro. Some men seem under thab
falae impression. Slavery, gentlemen, the
slavery of & peeple consists in this—that
thay do not make the laws themeelves by
which they are governed, but those laws
are mede fur them eitker Ly snotber
nation or mnother individnal; and I say
beidly and broadly —

Lepnor, B.: We are very reluctant,
Mr. Holmes, to interfere, but we hopa that
ou will not place the Court in an em-
riTassing situalicen, by giving utterance
to that which, if it appeared to the Court,
in itsell, a8 objectionable as the matter
we are trying, would really make us
guilty of a great breach of duty if we sat
quietly by and listened to it. .
Holmes : 1 wonld be the last man in
the world to ask the Conrt, or press upon
the Court, what I did not feel I had a
right to do; and I think that itis impos-
gible in this onse to do justice to my client
without doing justiceto Ireland. (Cheers)}
Lernoy, B.: The pulice bave received
orders to take into custody jmmediately
any person who shonld be guilty of such
an outrage upon public decorum and the
order that should De preserved in & courk
of juatice, as tast which we have just
witnoesed. If the offence is repeated, the
police will vertainly be direcied to take
info custody the parties se offending, and

them to grol. -

it will he ths duty of tha Court to commib

‘nlone that I mention it,

- view alone, think it is quite essential to

- Holmes - T hope with all my heart your
Lordshipwill do so.

Lzrroy, B.: It {8 sn interruption to
yoursell ag well as to the Court.

Holmes : My Lord, it t8 with thet view
Thizg Act of
Parlinment does not preseribe one prunish-
ment only, there are distinct offences con-
tnined in the Act. The punishment may
be two years' imprisonment, it moy be
seven years’ transportation, or it may be
tronsportation for life. If there shouid
be & verdict ond conviction hers, is it nob
important for your Lordships to know all
the circnmatances of the case, nnder what
ciroumatances, and under what provoca-
tion my client has acted, when you come
to pose sentence upon him?P I do, in that

his cese. I do respectfully say, in that
view alone, the course T mesn to takeis
uite legitimate and nenessary., “And
though my client mey be by this statute
guilty of some offence, I do say boldly
and broadly England is the cause—Eng-
lund is the cause of the offence of whic
he is aceused ; and I will demonstrate it.
Gentlemen of the jury, I cars not how
ou are empsnelled or put into that boz.
{ nddress you as what I believe yon to be,
honest men and Irishmen. I will now
atate to you (for take nothing om wy
asgertion)—but I will state o you on the
highest anthority, what it is tbat consti-
tutes the liberty of a people.
“In what does theliberty of a people consist 7
It consists in the right and power to malkes laws
for its own government. When an individual
makes laws for w people, it is admitted, that the
individeal who makes the lawe is a despot, and
the people slaves. If so, when one country exer-
cises Lhe power of making laws for another
country,”
and I will demoustrate that England makes
lawa, and she has no power hers to make
laws for Ireland,
* the country that malies the laws is the absolute
sovercign, and the country for which ﬂ‘m Inws
are made ig in a state of alavery. To give laws
to a people ia the true mark of sovereiguty;
to give laws to a conquered people is the prin-
cipal mark and effect of perfect conquest.”
Now, for that I give you the authority of
an Englishman, in his day an honeat, able
Attorney Gensral of lreland, Sir John
Davis.(a) And what does Blacksions say
wpon this—and he iz » great authority
npon congbitutional questions P He cannot
be suspected of leaning too much in favour
of popular rights. He says, apeaking of
Ireland and her dependeuce. upon Eng-
land{h)~—

“it follows from the very nature and comstite-

(@) Discovery of the true causes why Ireland
was never entirely subdued, London, 16812,
{#} 1 Bla. Cown. 108,

tion of the dependent atate, that Tngland should
malce lews For Irelnud ''—
treating Ireland ss & conguered and
dependent country, he is contending for
the right in Englaud to make laws to
govern Ireland—
« dependence being little else than the obligation
to conform to the will or luma of tho superior
perron or slate upon which theinferior dependa;”
and he snyas, (a)
¢ And, ag Ircland thus conguered,”
(for England claims ler right to Ireland
by what is called conguest—that unvigh-
teous claim of oowquest, because ons
ralion is stronger than another, that it has
a right to keep it for sver in alavery;
that 13 his doctrine)—
“And, ns Ireland thus conqueved, planted,
nod governed, still continues in o state of
dependence, it must necesearily couform to,
&nil be bound by, such laws nsthe superioxr stnte
thinks proper to preseribe.”
Thet is the doctrine of & commentator on
the laws of Bugland—a standard work.
And in speaking of this country, Ireland,
he maintains, that because Kngland con-
guered Irelond, not only the men who were
actuelly conguered at the time, but their
posterity for ever, should be bound by auch
laws ns the conguering state, England,
ghould think proper to prescribe. And ao-
cordingly, gentlemen, England, except for
a period of eighteen years, did make laws
for Ireland. There wed aoelebrated statute
called ** Puynin%s' an,"(b)‘pnsged in the
reign of Hen: I1., by whigh it Was an-
aoted by tho English {7 Irish) Parlisment
that the Irish Parliament {for there was
then an Irieh Parliament in name)} should
have no power to pass any law for Ireland
sxcept that luw wee previously approved of
by the King in Councilin Euglend. Ata
later peried, inthereign of Georgel.,an Aot
was pagsed declaring expressly in words
* that Tnglond had a right to make laws
for the government of Ireland.'(s) So
that Bngland by that declared that no law
whatever could be passed in Ireland ex-
cept they pevmitted it; but that the
English Parliament alone had the right to
malke laws for Ireland. I ask any man—
I ask the abla lawyer and counsel who ia
to reply to me—1 question him as I was
quesationed by the Atiorney Gensral—I ask
him to controverf this if he osn: down
to the Jast century, and until that siatate
was repealed, Ireland was not an enslaved
countcy.

Well, it heppened some years after that
Aot was passed thet a body of men appeared
in Irelaud—armed men—the Voluntears of

{«) 1 Bla. Com, 100.
(b) 10 Hen. 7.0 4. Ir.
(e) 6 Geo. 1. @ 5.
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Irelend. The Parlisment of England did
justice for & while, They repealed (a) that
Aot of Parliament declaring that England
bad a right to biud Irelond by her laws.
The{ declared solemnly by that Act of
Parlinment, passed in the yenr 1783,()
that from thenceforth England renounced
the right of making laws for Ireland ; and
that the Irish Parliament, with the King
of England, was the only power that from
hengoforth should meke laws for Ireland.
After the passing of that solemn Act—ibe
Act of the English Parliament, in eighteen
years, I think, less than twenty years at all
eventy, the Avt of Union wae pasasd.
What s that Ach of Unionf Ireland is
said to be represented in the Euglish
Parliament by one hundred members, T
think; the English Parliament nonsisting
of five hundred —five to one—five to one,
Does Ireland, will any man say, wili my
able friend answer this question and say,
that Ireland now makes laws for herself;
sud that she i now freef There never
was. I venture to assert, in the history of
nations, so flagrant an sct of injustice na
that act of passing the Union~—the Ast of
Union in this country., Whut was the
Irish Parliament then chosen by the peopls
of Ireland to doP Tn munke laws, the
ordinary laws, which are made by a
Parliamment—to make those laws. It had
no more right, being delegated for thaé
purpose, and that purpose only, to sur-
render the rights committed to it by the
eople, and to conspire with the Engligh
; arllnin.menﬁ toaunihilateitself, than I had ;
no more. It was chosen for a different
urpose. Would it be said now in
%ﬂgl&nd that the Parlisment, which is
there assembled, would have the right,
being delegated to make laws, to ereot an
absolute government P Would any man
say that the Parlinment in England, dele-
gated for the purpose of miaking laws in
England, could change every thing, and
esteblish an absolute moaarchy P onld
any man Bay that P Just the same right,
and no more, had the Irish Parliament to
destroy itself-—juet the same right. And
I do say boldly nnd broadly, sa & man and
28 & Inwyer, that that Aot of Union isonly
binding wpon the people of Ireland as a
thing of expediency. Men will often sub-
mit to a certain order of things rather than
run any risk or danger (and it is often
wise and humans to do so) of subverfing
by force of arme what bas been unjustly
established ; and, therefore, it may be &/
very aspedient thing, and no man ought,
but upon strong grounds, to endeavour to
subveit by force the present order of
thinge ; but when the question is the right,

(ay 22 Geo. 3. c. 53.
(&) 28 Geo. 8. c. 28.
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I boldly essert, that an enslaved peopls,
enalaved contrary to the law of Providence,
has & right, if nacessary, by force of orms
to obtamn liberty even at the hazard of
life itself. I say life—for what is life P
Is it worth any thing without liberty P
What men, even here, would leave this
country aud go to Russia P .

Lerrov, B.: We ocaunot poseibly, Mr.
Halmes, sit here and allow you tu'preach
that dootrine Lo the people, the Court
mitting by, and appearing to acquiescein it
—that sny wen bes a right by force of
arms to obtain a repeal of this Act. Ob-
jectionable 28 it may be, we cannch listen
to it without observation,

Holines : I certainly do eutertein that
opinion, my lord.

Lesroy, B.: That way be your private
opinion, but we camnnot suffer the case of
the prisomer to be pub to the jury upon
the ground thet he had & right by force of
armas to obtain that repeal,

Holmes: I do not say that he hea the
right.

Leenor, B.: Any man, you eaid.

Holmes : [eaid the people ; and it cught
to be a great majority of the peopls, 8o as
not to leave any doubt. I dig not say an
individunl. T deny it.

Lurroy, B, : We cannot admit that con.
sistently with his allegiance, any individ-
ual, or the whols body of the |people cen
resort to force of arms as a metter of
right. And hew can that sbstract ques-
tion possibly justify your case, nnless you
mean fo show that it bears upon the
present case P .

Holmes : I do, snd I will show that it
does bear upon my case. I will show
that it bears thus—that the conduct of
Englend, with respeot to the very question
of ropesl, has been the cnuze of the pre-
sent state of this country, I will demon-
strate that the Eaglish Government and
the English Ministry, Ly their conduot
upon this very guestion of repeal, have
brought this comntry to the unfortunate
state in which it now is; and I will de-
monstrate, by the duplicity and Ly the
conduct of the English Goverument with
respect to that very questivn of the repeal
of the nnion, that they are the guilty par-
sons, with respect to the atate of thia
country, and not my client.

My lords, this question of the repeal of
the nnien has been agituted several years
in this eountry. Mr. O'Connell, whose
powers of mind, and whose great popu-
larity we all know, bearded Whigs sud
Tories for yenrs, in agitating the guestion
of the repesl of the union, ot the very same
time, and I will demonstrate it, that the
Government of England were determined

that it should never pass. They declared

that it should never prss; that they wounld
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prefer civil war. to yielding that point;
and yeb that, same Crovernment suffered

Mr. ¥ CUonnell and those connected with
him to agitate the guestion for years.

What waa that ? Was it weakness, was it
uilt, or wes it both? In the year 1831,
ord Althorp—it wae then a Whig

ministry; I believe it was in the tims of

Barl Grey's ministry—Liord Allhorp said

in tite House of Jommons, in referance to

o repeal of the unjon—

“ 5 it not evident that = repeal of the Jegisla-
tive union must inevitubly produce the separa-
tion of the two countries? ¥
Now tkis is kis deliberate opinion, de-
liberately expressed in the House of Com-
mons i —

“«Is it not evideot,” he says, “that the
sepaention of Treland from Kugland must
be the result of the repeal of the univp?

And T trust that those who are engaged.-in

seeking the sttninment of ¢ measure so “dun-
erous to the stability of the empire, dod so

injurious to the peace and prosperity of the
country, will oot succead ; but if they do sue-
ceed, they wust do so by one mode anly, aud
ooly in nne way, namely, by successful war;
pud T know too much of my countrymen,”—
meaning Englishmen —*' to believe such an event
to be possible.”{a)

That is, he trusts his countrymen, he
knows them so well, will vanquish Ireiand
in arms, and Ly arme prevent this Act of
Union being repealed; that is, ha was
gatinfiad that the repeol of the Achk of
Union would end in separation, and he
would prefer war to granting repeal, and in
that war he had no doubt thathis country-
men would prove victorious in Eur.ting
down Irishmen, And how was that de-
ctaration and avowal foillowed up afber-
wards by the present Primme Minister,
Lovd John Russell? We all know the man.
ner in which they saffered thab question
to be agitated in this country. I eay, that
if their remolve wag an honest resolve,
when they were persnaded that the repeal
of the union would lead ta u separation of
the two countries, and they preferred war
rather than grant it, they ought to have at
once pasted an Act of Parliament, if they
were honest men, making it treason to ad-
vocate or attempt the repeal of the legis-
lalive union. That wonid have beeu, I
admit, an ect whioh no maz could justify.
I admic that; but it would have bheen
honest, it wourld have been open, it would
have been bold. We shonld bave under.
stood the thing. Bot what did they doP
They suffered meu tc be entrapped, en-
t.ra.ppﬂd. I sy, into whnt they now com.
plain of—of struggling for a repeal of the
union, they themeeives being parties to
that very agitaticn, in order to obtain the

(a) Hansspd, 3rd Seties, vol. 2, p. 323.
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very mensure which they foresaw atb the
time must end in separation, and theun
they prosecute an uwnfortunate Irishman
for attempting to agitate thet question
which they themaselves enconraged.

‘What was done afterwarda ¥ Were there
sny prosecutions? But one, and we all
know the fate of that prosecation., It
ended in the defeat of the Government of
the day. ('Connell survived it; he only
changed or msed & word or two of magic
mesning, “ moral force;” and he was
suffered untouched, not only euffered to
agitate the questiou of the repesal of the
union, which he did to his last hour in
this conntvy-—suffered by this very Whig
Government—sulfered tosgitate the ques-
tion which thoy foresaw, if granted, must
ond is separation. IDid ever any mun
know aucg bage hypocrigy-—such basn
hypoorisy as that? It must be s ruinons
thing to repeal this Act of the Tnion;
now that it has passed, Le it ever so ini-
quitously pnssed, yet it must be & ruinous
thing to repeal it. W will make no laws
against your sttempting to repeal it. We
will let you ngitate, end have monster
meatings, and deliver speeches at monster
meetings worse than any gpeech my client
is acoused of here.

What did they do raore? They reatored
' Connell and geveral others who had been
struck off the commigsion of the peace for
agitating thie question, The Tories in
gome wmeaguro acted consistently. They
did not pass a law, as they onght to have
done, ageinet the agitation of the question,
but they so far discountenanced it, as to
pit from the commission of the peace the
persons who were favourable to the repeal
of the union here. What did the Whigs
dof They restored the head and leader
of that agitation to the commisaion of the
peace; they restored several other magic-
trates to the commissien of the peace alao;
and now they say it is an offence under
this new Act of Parlinment, to deprive the
Qusen from ber style, honour, and royal
uame of the Imperial Crown of the United -
Kingdom. I do say,and I think every
honest man must agree with- me, that the
very Government which have inatituted
this prosecution, have been themselves the
groat cause of brioging this conntry into
the wretched atate in which it s at present.
My client may be statutably guilty, but he
is mot morally gwilty, I vindicate his
character which ought to be dearer, and
which T have no duubt is dearer, to bhim
than bis life.

Blackalons lays it down distinotly, my
lords, I must revert to thet doctrine—he
lays it down distinctly that the English

eople have o right—-you wiil find ib, my
ordg, in vol. 1., page 147—to have arms,
and to use arms against oppression. He
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and which at the close of the seventh cen-
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lays that down distincfly in so many
wordd, and I am nob wantonly or wildl
here preaching doctrines of my own. {
pay they nre founded upoun legal and con-
stitnlional grounds and principles, and I
would not presume to address your lord.
ehips npon say other ; but T have suthority
for every word I ulter—I bave historionl
facts for every word I utter.
Oh! but surely we find that these doe-
trines of Mr. Mifchel and others are con.
demned P Yes, condemned by the high
and the wealthy. Do we not find every
duy addresses upon addresses, and ia
not this an_argument that this conntry
is not friendly te o repeal of the Union P
And it is lin-cnred, foracoth, by the number
of Ioyal addresses which are now sent for-
word to the present Lnrd Lisntenant,
deslaring the unalternble attachment of
those who sign them to the inatitutions of
the country. Yes, gentlemen of the jury,
there are men, and they ave chiefty to be
found in what are ¢alled the better ranks
of sooisty-—excellent men, religious men,
morel men, kind men, courteous men ;
bub yes, if all manlkind were like them, wa
ghonld have no each thing ns liberty in the
world, Peace in their time is their first
prayer and highest aapiration. They en-
Jjor the good things of this life with grati-
tude. They are consoled for the aflictionsa
of others by the reflection that the satferar
hera is only in a Btate of trial, wpon his
assage to another and a better world,
here is e better world, where the tyrant
must account for his oppression, and
where the #lave will be redeemed from his
hondage. O Ireiand, Ireland, Ireland,
thonsands and thousands and thoussnds of
thy children have for ages been obliged to
loole to thet other world alone s a relense
from their bondagse in this! If from pest
times we turn to tlie present time what do
we aee ! An .dierney Gensral, an able law-
yer, and under Special Commissions (a) &
successlul prosecutor. Death, death, death
hus followed his feotsteps and marked his
track. Ought not the assassin to suffer
for his crime P~—Yes. But in the history
of the world, in the history of civilization,
no civilized nation has ever yei besnn
nation of assnssins. Assaesination is the
orimé of the untutored savage or the
brutelized slave. Ought not the smspssin
to suffer for his orime?—Yes, But deep,
deep, deap is the guilt of those who huave
made Irishinen slaves, nnd slaves nysacsin,
inatead  of leaving brave men free and
happy, Deep, deep, desp ia the guilt of
Euogland, which b‘i unprovoked and unjuat
invagion obtained dominion in Ireland,

tury of that dominion, at the oclose of

(a) See below, p. 1,108,

saven centaries of wasting wars, wasting
Jaws, and still more wasting polioy, finds
it now necessary to maintain that dominion
in lreland by special commiesions, state
prosecutions, end militury foree—by the
gibbet, by the gaol, and by the sword. I
hesr much, und [ have read much in praise
of the present governor of this ounntry—
of his good intentions, his great abilities,
his firm purposes. It is neither my pro-
vince, mor my wish o say a.uyt.hing in
derogation of that praise,” I mave In a
higher orbit. But this I will suy, that
were Lhe noble lord the best of the good,
the wisest of the wise, and the brovest of
the brave, he could not long meintsin the
connexion between Great Britain snd Ire.
land wnder & common crown, by the gibbet,
by the gaol, snd by the sword. Tha laws.
of cternal justice forbid it. How is that
connexion to be maintained P By justice —
by justive. By giving to Ireland ber
rightsa—her rights by nature, and her
vights by compect; by giving to Ireland
her own Parliament, representing the io-
terests of the people. (ive to Ireland
that, and you way have the two countries
united for eges under one common sove-
reign; nnited by & community of interests,
by au equality of rights, by mutual affec-
tinn and reciprocal respect. Bub if for
this you eubstitute a counexion founded in

-the trivwmph of strength over weskness,

you will have jealousy, and distrost, and
fear, and hate, and vengeful thonghts, and
bloudy deeds—the sure, the never failing
fruits of tyranny. Give to Ireland her
own Parlisment—not the Parlipment of
178%: that was & meteor light which
flashed aoross the horizon--a deceptive
vapour which vavished quickly. Ireland
wanta a fixed star, bright and lasting, the
genial influence and reflected radiance of
which may be seen nnd felt in the glorions
union of liberty, happiness and justice,

OQh | but if you do thet, eays my Lord
Althorp, it will lead to a separation. You
cennot bave repeal withont its leading to
& geperation ; the covssguence of that will
be the ereotion of Ireland into a geparate
and independent state. Suppoae it does,
who is to blame for that P—England.
‘What right has Bogland—hbas any conniry,
to build or peril 1ts greatness upon the
slavery, the degrodation, and the wretch-
adness of another country? Where is the
riﬁhtP Strip this cnse of tbe disguise
which ambition, and pride, and love of
power, and love of wealth—which the
corrupt passions of the human breast—
which the sophistry of conquerors, and
ip:rinoes, and statesmen, and courtiers, and
awyers have cagt around it, and what is
itP Tt is this: n strong man, because he
i6 strong, enslaves his brother man be-
onuse he is weak; the alave atruggles to
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“Act of Union. Pass the Act of Unionin

be fres, and the enslaver kille him—lkiile
him because ke siruggles to be free. A
brother’s blood— -
“ It smells to Heaven,
It hath the primal eldest carse npon it,
A brother's murder.”

Yeat that ia British invasion in Ireland;
thal is British conquest in Ireland ; that
is British dominion in Ireland; that ie
British civilization in Jrleand; that is
British legislation in Irelsod; that is the

violation of every priaciple of justice, in
violation of every principle of hanour, in
violation of solemn pledges ; pass the Act
of Unijon by terror, by deceit, by viclatiozn
of faith, by bribery, by corvuption ; pass
the Aot of Union and declure that to
attempt to repeal that Act of Union shall
be rebellion, and then kill, kili, kilt the
Irishman. That is British justice in ire-
land ; that is British movality in Ireland;
that 1s British Christianity in [reland. A
Russsll once bled upon the scaffold—he
bled in the causs of liberty ; maey his
name be for ever embalmed in the memo-
ries of ths virtuous and the brave. A
Ruaasell of the present day supports power
against righi—prefera war to peuwce, to
liberty, io justice. A Russell of the pre-
“sent day ca.Ills upen the men of Waterioo
to stein the laurels which now encircle
their brows with brothers’ bloed. A
Russell of the present day calls upen the
.men of Waterloo to steep in Dbrothers’
blood the swords which saved England
and conquered France. 3hould the battle
thus provoked by England come; in that
struggle to'the death Ireland may perish,
the noise of her song muy cease, and the
sound of ker harp no more be heard ; ber
cities mey be wasted, and her habitationa
left witbont men; her fruitinl valleys
mnry Yo laid desolate, and ber green ficlds
may be crimsoued with bleod: but shonld
the vietary belong to England, so will the
wilt. The actions of men are nof to be
judged of by the evenb--the actions of
maen ere 1ot to bs judged of by success or
by.defeat. Had the liberties of Gtreece
erisbed with Teonidas at Thermopylm,
artan glory would have been the same.
Hﬁzd the days of Marathon, Sulamis, and
Pharsalin {sic) (a) been days of defeat in-
stead of victory to Greece, orntors might
still bove spolen, and patriota sworn by
the smcred memory of the dead. He
who dies in Lattle for liberty snd his
c'onntry, dies the death of a goldier and
sleaps 1o & hero's grave.
Gentlemen of the jury, I spenk not here
merely for my client—1 speak for you and
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lamp of life is flickering and myst soon be
extingnished; Lbut were I now standing
on the brink of the grave, and uttering
the Jasb words of expiring nature, I would
eny, ' may Ireland be happy, may Irelnnd
be free.” Ib rests with you, gentlemen
of the jury, this day, by your verdics of
sequitéal —it rests with you to contribute
your parts towards mnking Ireland happy
aud fres. T call upon you, as yon value
truth, as you value justice, as you vuive
publie good, as you value mualy hen.rmg
and persomal hounour, as you value on
lova the country of your birth and the
land of your fathers—I call upon you, by
your verdiet of acquittal in tbis case, to
do your parts towards making Treland
happy aud free.

Reprr.
Henn, as representing the Attorney Gena-
ral, replied for the Crown(a); The connsel
tor the defeuce hrg abstained trom calling
attention to therenlissues ortothe evidence
offered in support of them.
The prisoner is charged with compassing
to deprive and deposs the Queen, and wit
compassing to levy war aguinst the Queen
to foree her to change her measures and
counsels. These offences were tresson
under 57 Geo. 3. 6. 6., and in the indictment
in Thistlewvod’s case{l) were charged in the
same way as here. Nooljection was taken
that the charge of compsssing to depose
the Queen from the style, hononr, and
kingly nvame of the Imperinl Crown of
thege realms waa uniatelligible, or that in
u charge of compassing te levy war in
order to force the Queen to change her
measures snd counsels the precise measures
and coungels ehould be set out, In charg-
ing tha grand jury, 4bbotf, I..C.J., said :

“ Before the pansing of the late statute it
Lbad been settled by several cuges netually
adjudged, and by the opiniona of the text
wiiters on this branch of the luw, that all at-
tempts to depose the King from his reyol siate
andl title, to restraio hir person, or to levy war
mgainst him; aud all couspiracies, coneultations,
and agreenents for the necomplishment of thezq
cbjects, were overt scts of compnsaing and
imagising the death of the Kiag. By this
statute the compagsing, or intending to conmimit
these nots—that is, to depose his Majesty, te
restrain his person, or to levy war aganat him
for the purposes that T have mentioned, is made
o substantive treason; and therehy.the law is
rondered more clear and pinin, Loth te those
who are hound o abey it, and to those who are
eogaged in the administration of it. It muy be
proper for me to add that it has been established
in like mauger ’—

And this, gentlemen, you will find of
importance—

‘vour children, and your children’s cohbil-
ren; I speak not here for mygalfi—my

(@) Platen. - -

() As 1o the right of roply, ses 2 St. T'r.
N.8. 10193 5 8t. Tr. N.5. 8. E T
¢b) B8 St. Tr. 682n,
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‘“that the pomp and circumstance of military
array, such as usually uttend regular warfare,
are by no means necessary to coustitute an actunl
lavying of wnr, within the true menuiug of the
sncient statute. Insurrections and risings for
the purposs of effecting by force and nuinbers,
however ill-nrranged, provided, or organized ;
ony innovation of & public nalure, or redress of
eupposed public grievances, in which the pnrtiea
had no special or purticuinr interest or concern,
have been deemed instances of the mctual levy-
ing of war; und cousequently to compass or
imugine such an insurrection, in order, by force
ald numbers, to compel His Majesty to alter his
measures or counsels, will be to compass or
imngine the levying of war agninst Hia Majesty
for that purpose, within the jnst menniug of the
modern stutute, Rebellion atils first commence-
ment is rarely found in wilitary disciplive or
array, aithough s littie sauceess way soon enuble
it to assnme thew,”

Thistlewood and others had entered into
a conspiracy to assassinate His Majesly's
ministers, who were expected tu nssemble
together at a Crbinet dinner, at the house
of my Lord Harrewby. There does not
appear, from the beginnisg to the end,
that it was their intention to mnke the
King alter any particslar mossures or
counsels, and yet, bhear what Lord Chief
Justice Abbolt says here, spesking of that
conapiracy to murder:

“ Upon the law, as applicable to these sup-
posed matters of fact, I should tell you thut a
conspiragy to murder a nomber of imdividuals,
whether in a private ov public station, however
high or important the public stution may happea
to be, grounded only upon private malics her-
boured against them in the minds of the con-
spirators, and for the mere gratification of
privats reveuge, and not weant to be ascem-
penied or followed by any other aet or matter,
or to bring about any object uf a public nature,
however odivus and criminal such & conspiracy
may be, does not in law constitute the offence of
high treason. But if the nssassination be weant
g the signal for, or commencement of, & tumul-
tuous insurrection of large numbers of persons
expected to join the comspirators, ond with a
view, by force'and numbers, to take the govern.
ment of the counry into the hands of the
leaders, or tn cowpel the Sovereign to adopt
such measures ay they may think fit to dietate
to him; theo the conspiracy to ussassinate will
ussume & different character, aml become an
overt act of those species of treason, which con-
sist in a0 intention to depuse the King, or to
levy war agninst him for one of the purposes
befors mentioned, and may also be an overt act
of treason in compnssing his death.”

My Lords, I will just advert to cne
passage in the close  of Chief Justice
Abbott's Bumming ap to the jury at the
triai in that case. © BAYE :

“If they had succeeded so far as to establish
8 provisional goverument, the royal functious
would bave ceased. Awny attempt, by numbers
and by force, to compel his Majesty to alier hia

ot Edward 4.7

All the prisoners were convicted on the
count which the counnsel for the defence ia

unable to understand.

Gentlemen of the jury, the prisoner is
Brat of ull charged with compassing,
imagining, inventing, devising, and in-
tending to depose the Quesn from her
gtyle, honour, and royal name of the

Imperial Crown of the United Kingdom.

Have you any diffioulty in understanding

that charge? T will ask you this one
plain and simple question, is it possible
for any oue to compass, imagine, or invent
to deprive the Queen of the United King-
dom of that portion of her dominions
called Ireland, withont deposing her from
the nmme, style, and honour of the Im.
perisl Crown of the United Kingdom P
Does she remain Queen of the United
Kingdom if you estsblish a republic in
Ireland P Is & republic consistent with the
oxistence of & Sovereign at allP If you
estublish a republio in Ireland, can Victnria
be the Queen of the United Kingdom?
And if & man compasses, intends, and de-
vises to deprive her of that important part
of her dominions, and to separate it from
the rest of the United Kingdom, seeks to
dismember the kingdom, to overthrow the
Govermment as established in this country,
and evect an independent repullic, " ¢pe
and indivisible,” here; is it not s mockery
to say to you, a8 men of intelligencs, that
that does mob amount to an inteation to
depose the Sovereign from the royal name,
style, snd honour of the Imperial Crown
of the United Kingdom P

Gentlemen, is uot the other charge
equally simple and as clear—the charge of
intending to levy war for the purpose of
conatraining Her Majesty by force to
change ber wemsures or counsels? My
lenrned friend esked over and over ngain
* what measures and counsels P’ We are
net called upon to stats precieely whab
measures or gounsels. I say that if a man
compasses and intends to levy war for the
purpose of depriving Her Majesty of o
portion of her dominions—if he compasses
to levy war for the pnrpose of dismember.
ing the kingdom—if he compasses to lovy
war for the purpose of overthrowing the
Queen’s Government altogether, in any
part of her dominions, he comes olearly
within the provisions of this Aet—the
compresing of the levying of war, in order,
by force and constraint, to compel her or
them to change her or their measures or
counsels. What megsures and counsels,
lot me apk, could she carry on in Ireland,
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mensnrss and counsels is most undonbtedly o
levying of war within this Aot. An ectunl
rising ot inswirection for the redress of AUy sup-
posed public grievance, was alwnys considered
83 on actval levying of war under the old statute -

- bleseings which wou

73]

fIreiand were & republioF It wus scarcely
euling fairly with you to attempt to defend
his cass, I would say, ou grounds such
s thege.

Let me now advert, gentloruen, and
T am sorry to do so, to the iopics

-which my learned friend thonght fit to

niroduoe in this case—topics which are
of only caleulated net to throw any light
n the subject, bui rather to excite

-your imagination, to warp your judg-

‘ments, and to call you away from the oon-
(Blﬂel'ntiml of the reel question, which you,
wpon your caths, are hound to try.

- My learned fiiend attempted to advo-

¢ate the right of the people to resort to
&rms ; he only went to this extent, that it
would be justifiable to attetapt to procurs
the repeal of the union by forcs, Lo resist
that which he called unjust aggression on |
‘the liberties of Ireland, and to rescim

‘that Act of Parliament which bhe .has
-designated in terms which 1 will not

:repeat. Dut he did well to abstain from

hdverting to the evidence in this case;
boecause althongh I do deny that position
~and I am astonished thai any constitn-
ousl lawyer, in any court of justice,
ghenld have advanced auch a doctrine—
‘yet 8till I sry, even if it were law, it has
Do application to the case of the prisomer
whom he defended ; because, gentlemen,
my learned friend spoke to you of the

Fd result from the
restoration to this country of its own
Parliament, and the expresaion alipped out,
of & Parliament ** under one common sove-
veign.” Is that the object of the prisoner
st the bar? Are the publications you
have heard read expressive of any such

- inteuntion on the subject? What becomes,

then, of eil the splendid declamation
which you heve heard against the Act of
Union, of the benefits which wonld result
from the repeal of that Aect, and of the
restoration to Ireland of her Parliament,
snd her one common eovereign? Does
not the prisoner at the bar repudiate it f
Does he not deny aud condemn, o8 ridicu-
lous, the restoration of a comnmon Parlia-
ment, under one common saversign ?
Does he not treat it ag mere idle humbug,
snd proclaim in terme ne human being
can misunderstand, that his object—bis
only object, is not the repeal of the Union,
not the restoration of our Parlinment

The Queen against John Mitchel, 1348,

[674

rather surprised that my lenrned friend
should have misspent his energies, aud
wasted his time, in trying to establish a
doctrine which had not the slightest bear-
ing upon the care before you, and which
I must, bumble and feeble as I um, pro-
test against as grossly illegal. Gentle-
men, s'e we 1 & court of justice? Arse
you empanelled there, under the existin

conatilution, £0 try & person charged wit%
felony P Are the judges on the hench iu-
veated with legal anthority? Is Queen
Victorin Queen of the United Kingdom,
and are we her snhjects? Gexntlemen of
the jury, what is the present constitution
as estublished Ly law?P That there wes
ab the time to which my learned friend,
Mr. Holmes, thinks fit to  advert, an I[rish
Parlinment and an English Parliament, T

doe not deny: but they were both under

one common sovereign. Thers was ne
republic even then. What is the case
now P Is thers nobt by ihe established
law of the éountry one United Kinpdom P
My learned friend has forgot, or sid uot
chaose te go alittle further back ; he might
have looked w little further bacl, and
heve found that ab oue time Engiand and
Scotland were distivot end separate king-
doms, but that in the reign of Queen
Anns, o statute was prssed uniting Seot-
land to England, oud theoceforth Bugland
and Beotland become one United King-
dom, ¢alied Great Britain. Ang gentle-
men, there wore then Great Britsin and
Ireland beviug separate legislatures,
under one common sovereign; but borh
Perlisments thought 4 o pass Acts
uniting the two kingdoms; and {rom that
moment the established law of both poun-
triea ia this—that Great Britain and Ire-
land form one United Kiugdom, whiéh is
governed by one common soversign, and
has one comuwnon legislature, and all parts
of the United Kingdom are represented in
one Perlisment. Tt is not onme country
making laws for another ; il ig the Parlia-
ment of the United Kingdom making aws
for all.

Gentlemen of the jury, is'it here that
we are fo diseuss the question, whether
Ireland has or has not a proper nnmber
of representatives in that lgru'lia.menf.l’
What power have you, gentleman, or my
learned friend, or the judges ou the bench,
to decide that queationP Tt ie the estab-

" onder a common sovereign,” but the
establishment of .

" an independent vepublic, one and indivisible ?

Hae my learned friend, notwithstanding
his energy and zenl, ventored to go the
length of that P He has atbempted to Justify
what I think is unjuatifinble, but he has nob
attempted to juetify that with which the
prisoner is charged ; and I wes, therefore,
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lighed law of the land—the constitution is
fized and settied—and aa you value the
peace, tranquillity, and prosperity of your
country, let me implore of you not to be
misled by the energetic address of my
learned friend, or induced to entertain,
i for a momeut, the opinion tha$ it is justi.
fiabls Ly foree to procure au alteration in
the law. Is every man to get up his own
| opinion P

Y
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Holmes: L did not say every man; J.
said the people.

Henn : My friend says not each man,
unt the people. What is it bhat consti-
tutes the peaple? If you fiuke every man
in Iralamﬁ as the oonpstitubion now exiats,
Ireland is but & portion of the United
Kingdom, as Scotland or as York is; and,
gentlemen, it is monstrouns to say that any
pereons, no matter in what numbers, are
Justifled in resorting to force to procure a
change in the law. Resistance is a
different thing. I do not deny that, In
eertain opses they mey be justified in re-
sorbing so foroe, tn vewist an attempt to
deprive them of their rights; but I say
that it is utberly inconmistent with the
constitution of this couniry, that the
people, or any portion of the 1peopka, can
regorb to force to prooure ar alteration in
the existing laws, Gentlemen, there
would be an end of all law if that was the
law. JIf the Union is to be repenled, it
must not be by fores.]

Gentlemon, the evidence, in my judg-
ment, does not tend to show thet Mr.
Mitchel sought by force to procurs
repeal of the Unien. But lst ue see
whether he did not, by these publicationa,
expreas an intent to depose the Queen
from the style, honour, and royal nams of
the Imperial Crown of the United King-
dom ; and whether he did not intend to
levy war for the purpose of constraining
ber by foree to change her mesanres or
connsels, and express those intentions b
the publications that have been ﬁrove .
I shall not trouble you by going through
them all iu detwil, humt I shall just
call your sattention to some parts of
them, and I will venture to say this, that
when you come to consider them calmly,
you will see that they not only do bear
the construction which we put upon them,
but that the prisoner himseif wounld very
little thenk his learned counsel, if he
denied that they did benr that very oom-
strnetion whioh, I think, yon will be of
opinion they do bear. It would be almost
en ingult to bis honour to shirk from
avowing at the bar what he has exlpreaaad
in lsngnage more explicit than 1 could
utter, in the very publications that will go
befora you,

ICoungel proceeded to raview the evi-
denoe in datail.]

You will have the whole befors you,
and if you can spell out anything that
will take the sting out of i, if you enter-
tain a rational doubt as to the guily of
the prisoner, God forbid he ashould not
have the benefit of it. I do protest I
ghould deeply regret that in any cass &
jury shoulcr e influenced Ly any feeling
but that of simply fulfilling and discharg-
ing their duty, of frying what the real

queation is, or to find a verdict of guilt;

i there was tie Blightest deubt that any

rengoneble or rational man could entar

tain. But I will affect no mock liberality;
T will not profess eny false humanity; I !
aay sincerely, I do desire the couviction of -

a man chargad with offences of this natura
if hig guilt is proved beyond the possi

biliby . of any reasonable doubt. Deeply

88 I might lament it for the sake of th

individusl himeelf, there are intereata

here congerned of & much higher natur

than the interests of sy individual-—gen-

tlemen, the interests of the country ar
a6 atnko, [He says, gentlemen,

“He has only endeavoured to pursuade hi

countrymen that they will never gain their:]
Y

liberties except by fighting for them,”

Does that support the charge that he de
vised the levying of war .

Gentlemen of the jury, I have nenrly

dona. Thera s one topic which was

introduced at the commencement of m{y

learned friend's apesch, npon which
shall just make one or two observations;
and no more. He commented on the con-
stroction of the jury. I agk you this;
when you are considering what Mr. Milche
intended by thoss publications, when you,

upon your eworn oaths, are considering

did he publish those doectrines, did he
compass end intend to depore the Quoan;
or levy war to constrain her to chengé
her measurag, did hs sxpress those inten
tiops in those publications—I esk y

what aid you will derive, and how it will

nsgist you in cowing to a right conolusion, 3
to know how many jurors were struck off, 2

and how many wers challenged? Would

it not rather mislead ?rou? Uan it assist 3
d it be introduced P

youf And why shou

Holmos : It was the Attorney Qeneral
who adverted to it. : :

Henn; The dbiorney General repelled
an sttack that was made on himaeelf pers
sonelly. Bus, gentlemen, with: respeoct to
the atriking of the jury, why has it been
adverted to at aliP It is the undoubted
law of the land, thet a prisoner charged
with felony is entitled to challenge twenty

peremptorily ; and it is equally the law of %8
the land, that thoss actinﬁ on the part of 3§

the Orown are authovized to set by any
number, unless the panel be exhauated;

that they think are not proper persons to 4

he empanelled. Gentlemen, the prisoner
exercised his privilege, and properly. No
one would ever impute anything to a pri.

soner for deing eo, it is his right. But it 3
ig the right equelly on the part of the .
Orown to seb by persons; and we all know .
that there are & thousand reasons that |

may render it nnwise and unsafe {ric) (not
to set by jurors) without amy impeash.
ment on their moral hounesty whatever.
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cerned for the

N

-benefit of it; if
our verdiet accor:
nsciences, and go

Moons, J.: Gentlemen of the ju
grent deal of this case will depand, i
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o0me men jnay be fesbhle, rome timid
4 some prejudiced; but what resson
earth is there to suppose that those
rown have any object
to have the prisoner fairly tried P
cen well conceive that a prisoner con-
ioud of guilt (though no mean is
med to be guilty until he iz tried), might
rciee his privilege, and would have s
t to do af, to set nside those jurors
hom he thought wonld pronounce an
But what motive can the
wn have to exercise il power in that
7P Why ghould not credit be given
an officer in the discharge of & painful
uty that he is acting hunestly and con-
lentionsly P What motive can there be
nt to have the law fairly administersd P
nd I wonld ask you, what would be the
1uion of sny eensible man us to the ad-
inistration of the law, if & prisoner waa
rmitted fo put what men he pleased .
pon’ a jury, and the Orown were re-
ained from exercising its privilega P
ou have heard of the trial of the chal-
nge o the asrray. The trial wes whether
‘the panel had been fairly arrayed or nob;
d the Orown are reproached becauss the
flicors of the Orown thought fit to make
certain nomber stand by. Gentlemen,
88 nothing whatever to do with the
estion you bave to try to-day, for we
ust come back to that; and you, upon
> ¥our oathe, withont referance tio the num-
or that were struck off, without reference
@ the number that were challenged, and
thout reference to any of the topics
hich you have heard wrged this day on
+4he.part of the defence—you will say upon
Fonr sclemn oaths whether you do believe
b the prisoner intended either the de-
oaitien of the Queen, or the levying of
ar, for the purpose charged, and ex-
resged either or botk of thoze intents in
o peblicationa that have been read.
fter n foir and calm eonsideration of them
In your room, after yor have heard from
the bench the law applicabls to this cuse,
ou do really mnd seriously entertsin a
gonacientious doubt, give the priecner the
u do not, prouounce
Iy. Satiafy yourown
ome with the sanc.
Hlon of an approving conecience, utterly
Fogardless of what the publia MAYEAY Upon
sither side. No matler what the political
pinions, or the religicus sentiments which
have heen improperly introduced here of
1y Person in the community; satiafy your
consciences, and ] ame sure you will
satisfy the ends of justice, und, therefore,
those who prosscute for the crown,

I may say the entire of it, upon the con-
struction thab is 10 be given o the docu-
ménts that bave been laid before you in
evidence; nnd, gentlemen, it is my duty
to tell you, that the ccnstruction of those
doouments rests altogather and exclusively
with you. The law haa cast upon the jury
the responsibility and due g

that duty, and the law expects that you
wiil discharge it to the beat of your sense

and of yonr judgment, mnd upon thab
alone,

isoherge of

Gentlamen, the Attorney Gensral called

your attention to the mods of the forma-
tion of the jury and the ooourrences of
gestarday. We would have fels it our

uty to have provented any resurrence to

any auch topio by the Adtorney Gensral, if
it was not that he himgelf had been in
some degree sought to be personally im.
plicatod in the formetion of the jury; and
we thonght it wes but jusb and riggt

& ran upon whom ¢ personal imputstion
had been sought to be cast, shonld ha
afforded, or at least uob atopped of the
opportunity, of viodicating himself from
any such impntation, if there was any
men in the community who believed that
it wos justly attributed. Gentlemen, that

that

topic should be sltogether dismissed from
your conaideration.

Another topic to which the Aftorn
General has alluded, and from which,
confess, T wieh he had abstained, i5, what
he hos calied the motorious efforts madse
to intimidate the jur‘y. If anysnch efforts
bave been made to intimidate the jury, I
em unscquainted with them, If “the
Attorney General thought it was impor-
tant to give evidence of that kind, and
thought he could make it legal, he of
course wag at liberty to do sc. %L‘}mt topic
alao yuu will dismiss from your conaidera-
tion; and if auy efforts bave been mades
before you came into that box, or since,
I do enrnestly trust and hope that you
will treat them with contempt and dis-
regard.

The counsel for the prisomer has also
introduced some irvelevant topics. He
began with expressicg his opinion, and I
find no fault with him for doing av, a8 to
the honesty and sineerity of his client;
but, gentlemen, let Mr. Mitchel have pnt
forward those publications with the utmost
houesty of purpose and sincerity of inten.
tion, yet what bas that to sey if those pub-
lications are in reality found to le a
violation of the provisions of an Act of
Parliament !

Mr. Holmes hae alao adverted to another
extraneons and irrelevant topic—indeed
I cannot find any great fault with him for
doing so, heoause it eprang out of the oon-
cluding observations of the Atlorney Gon-

eral,—fhae fact, which probably ic the cnse
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and I think I em warranted in saying to | papers. Therafore, gentlemen, if it was
you, that there is not cne particls of doubt | & case in_which any thing wauld, or
that those two publications of the 6th and ought, to be tokea against, or to the
-13th May, whether he be innocent or prejudice of the prisoner, you have this
_whether e be guiliy, ars the publications | remarkable faot, that the counsel for the
of the prisoner st 'the bar, for the con- risoner, the first in the land, (e} has folt
sequence of whioh, if they are bad, he Eimself unabie to offer to you any obser-
18 responsible. vations upon the coutents of those doou-
X Gentlemap of the jury, if that should | ments, beyond stating that he did ot
be your opinion, one of the two ingre- | understand the Act of Parlismment ; and
- dients necasaa.r{ to constitute a crime i | he has nof sitempted to assign & meuning
then fully established agninat the prigoner | different from that which has been stbris
at the bar, namsly, the publication of the | huted by the Orown to them. That how-
bwo documents given in evideuce. ever ought not to determine this cage, or
.. Now, geutlemen of the jury, if you!infiuence your minds. The counsel for
are satisfied of publication, do you collect | the prisener has taken the course which
from those deourments, satisfactorily to | he thought most beneficial to his client;
your ewn minds, that the prisoner at | but if he sbatained from adverting to the
the bar intended by. them, either to purport and meaning of the publications
depose Her Majesty, or to deprive Her |in question, thal is no reason why you
Majeaty of her imperial title, or to levy ;'are to take for granted, that the interpre-
war against Her Majesty o compel hero | tation and meaning given by the Orown
change her measures or counsels P - is the true and ocorrect one.” But befors
.The only evidence that haa been laid you gome to-the conolusion that that in-
“befora you ma to the intentions of My terpretation is the wrong one, you wonld,
Mifchel, is the publications themsslves, | of course, satisfy your own minds, and ses
-You, therofore, will have to tale thoss | swhat is the othar interpretation that can,
fipublications into your jury-room; you | or ought to be fairly put upon the doou.
-will have to read them over from begin- | ments which have been laid befors you in
.ping to end with the strictess astention; | evidenocs,
ryou will not give a streined or forced Rentlemen, the first inbent thut I would
sauing to any part of theuw, to the pre- | direct your sttention to—and I think it
-judice or 6o the benefit of the prisomer; | would 1{9 prover to keep them disbinot...
you will not of course parvert any presage | i the intent to deprive or depose Her
to'do him mischief, nor pervert any pas- | Majesty from the style, honour, ar royal
.eage to do him service. You will read | name of the Imperial Grown of the United
those documents as if yon were reading | Kingdom ; end I shall cull your attention,
them in your chamber, and not in the |in the Gret instance, to the pmsseged in
jury-room; you will say what sre the | the different publioations which appear to
impressions that they honeatly and fairly | me to hear npon that intent. Now before
'meke on your minds and judgments; you you come to the consideration of the PRS-
will bring to the consideration of them unges that may more directly bear on the
your best understanding, and having dene point in question, it may he material and
80, you will then be called upon to pro- important to comsider the light in which
pounce, upen your oaths, whether the | the prisoner brings himself forward, and
Orown has, or E&B not, put the right iu- | the general opinions that he thinks fit o
terpretation upon the doowments they promulgate in kis own paper. And in
have given in evidenca. the commencement of the first documert,
- Gentlemen of the jury, there is in this namely, the report of the speech which
cage that very remarkable circaumstance | he is alleged to have made in Limerick,
that probably never existed in any cther | he says thig:
cage; certainly never exiated in auy cage “ Mob lnw itself in Irelund is far better than
with which I am acquainted. The Crown Government Jaw —thut well-ordeved and civi-
has, in the indictment, attached certain | lized systeus that slays its millions of haman
meanings to certain passages contained beings within the year. I tell you that rather
im those publications. b Attorney | thun endnre one other yenr of British dominion,
@smeral in his opening etatement reed to | L would take n pravisional goveruument selected
you the passages, and stated te you the | out of the men that are bellowing there in the
mesaning which he t.hou%ht those passages | street.” N
bore. The able counsel for the prisoner (a) See Dict. Nat. Biog. * Holmes, Robert,”
never once adverted to those publications, (17651858} where it in stated that Holmes for
end never made a single observation wany yents enjoyed the largest practice in the
for the porposs of showing that the | Tvish Conrts, and that he refused to tale silk,
Attornsy Genoral, either in the indiet- | or to accept the office of So]]c:tor-Geneml. He
ment, or In his statemens, had pub o | marvied Bobert Ewwets sister, and after tha
wrong interprelation oo either of thoese | latter’s rising was imprisoned ns o guspect.

679 The Queen against John Mitchel, 1848. [G8O

(but although in court I was not nware of | that hes but very recently come into
the fact), that the Orown set aside no less operabion. That Aot is entitled -
then 39 individuals of thoss who Wers | “ An Act for the better security of the Crown
on the panel; that topie, likewise, you | und Goverument of the United Kingdom.”

Epghf’ to exciude from your considera- | ppq by the third section it is enacted,
ion.

. . *That if any pevson whatsoover after the pnas-

The party acoused is allowed the 6)1'1?1- ing of this Act shall, within the United Kingdom
loge of challenging perawptorily 20 per- | . without, compnss, imugioe, invent, devise,
gona; he is not bonnd to assign any

b orintend to deprive or depose our most Gracions
reason for the eXercise of that power ; and Lady the Queen, her Leirs or successors, from
could anything in the world be more the style, honour, or royal name of the Tmperial
monsirously unjuat than for the conngel Crown of the United Kingdom "—

for the Crown to get np and say—"Ob, | j¢ & yan should do that, and express such
he wes an diffident of the fustice of hig compessing or intention by a publication
cade thet he ezercised him p'rlvhlega end |, riuting or writing, or by open and
chellenged twenty peremptorily” " Gen- | gaodo g t;fpeaking, that in that oase it

tlemen, I do not believe there 18 & man in e fol irary to the nrovisions
]i the lun’d who would be capable of advanc- ;vfmgﬁs 1;.01]}' P OLUALY 1O the provision

ing euch & proposition; Iam sure if any
\ one did he wounld, deservedly, be scouted
out of oourt for it. Well, the law has i . .
given to the Orown a corresponding pri- | ‘o levy war against Her Majesty, her heirs
vilege of motting aside persons umtil the %;;él:l:l?:soif'o;‘g21"mb;nfym}:.:“o:fc(t)}:zgtrgx:;t‘:g !
. - \ )
,P;,E:éa; Itah?];?:tj'tez‘i' o?ngb:?;z;?g;l ltﬂoltﬂl;: compel her or them“ to chaoge her or their
v P Tleasures or Counsels ; 7
’ 1E;“’ent.lemsm of the jury, I should have | and shall also exprags that intent by uny p
been very glad if the very learned azd | advised publication, in printing, or in
able counsei for the prigoner hed not been | writing, or by open and advised speaking,
uilty of any greater irrelevancies than | that man is also guilty of the offence pro-
those to which I have adverted, But I | vided for by this Aot of Parliament. Now
regrob to say that he has introduced s | to constitute an offence under this Act of
great variety of topios perfectly forsign Parliament it will be necessary that two
angd irrelevant to the questions you have ; things should concur. - )
to decide ; and many of them topios which |  First of ell thers must be & compassing
in no court of justice ought to have been | or an intention of one of the thinge pro-
allowed to be introduced. He hag| hibited Ly the Act of Parlinment. And
told you that Ireland is an enaluved | it is not sufcient merely that thers shonld
oountry ; he has gone into the history of | have been wuch a nomEaasmg in thie mind
the Union ; he has gone into the history | of the prisoner; but he must have. gons
of the country before the Union; he has | farther, and have expressed that compaas-
denied the competenay of the Irish Parlia. ing snd intention by Eub]matlon in print-
ment fo puss at Aok for the passing of the | ing, or iu writing, or by open and advised
Union. Gentlemen, let the Unlon be | speaking. . . ) )
good, let it be bad, let the means by | The first thing you will have to inquire
which it hea been passed bLe right or|into is, has there been a publication by b
proper, Whether there was or was not cor- | the prigoner ot the bar—whether the two
1'up€'1011 in passing that Act of Union, what | publications, the one of the 6th of May,
hag constituted—as has been already put | and the other of the 13th of May—whether
to you by the counsel for the Crown— | those documents, or either of the:p, ATS
what has constituted this court, or you in | brought honlle, and are to be ul.tt_rllbuted
the jury-box, as the tribupal to decide | to, u.m_i considered, as the pubHeation of
upon that ? Thereis no issue in the case | the risoner #b the bar.
at all resting upon any such subject; and he prisoner iz the registered pro-
I cannot acconunt for my lesrned and able | prietor of The United Irishman ; he signed
friend, the counsel for the prisoner, hold- | the OOEWE lodged at the Stamp Offics;
] ing &8 high & position as any man ever | and other cogrles were purchased &t the
dig,
i
|

—_— T — T
e T e e e

= e SRl .

And, gentlemen, thore is
another poriion of the Act which says,
that if any man shall compaes

e e

TR e

resorting to such topics; becaues, | office of The United Lrishman.l 11 there-

gentlemen, when he congluded his apeach | fore appears to me that there ig no ques-

he demonstrated to yon, that he was unable | tion raised; mdaed., to do juslice to the

to any one single syllable upon ihe publi- | counsel for the prisoner, they have not

oations which formed the subject-matter | scught to raise any question of the kind;

g of this indictment. but @8 the publication is a material end
{ Now, gentlemen of the jury, the prisouer | important fast in the preaent case, I have
: ab the bar is indioted for the violation of | felé it my duty to call your attention to
the provisions of au Act of -Parlinment | the evidence in support of the publication,
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What is the ordinery and natural
mesning, as we underatand ib, of a pro-
visional -government? Can you recon-
cile the existence of provisional govern.
menb, in the sense in which it is used
in this publication, with the existencs
of a Sovoreign of the United Kingdom P
Can there ba any doubt to_anyhody, who
does not shut his eyes and ears to what
has been going forward in the world, that
this reference ie a reference to the pre-
visional government thet bas lately ts&en
place end been set up in a neighbouring
country?  You caunot bub remember,
the result of the eatablishment of that
provistonal government was the nboli-
tion of royalty, the destruection of the
monsrchy, and the deposition of the
reigning monarch from his title, orown,
and dignity; and you ave to say whether
ar not, looiing at this passage according
to its fair end natural interpretstion, that
the man who avows his batred to Britieh
dominion, and sconer than endure it for
& year, would 1ake & provisional govern-
meat, whether that does not of itself,
elmost necessarily und inevitably, imply
the contemplation of certain eventa, by
which a provisioual government might be
estublished, snd the reigning monareh
dethroned and depoeed

“Norean I condemn the aiternative put by
Mr. Mengher, who says, when the last constitn-
tional appeal shalf be made, and shall fail,—
then up with the bareicndes and iuvoke the God
of battles

Now, what was the opinion of Mr,
Meagher s expressed in that publieation P
ot that the berricades were to be piled
up at onoe —not that the God of buttles
wag to be involed ab once—but thet con-
stibutional oppeals were to be made, might
stili be made, and that until the last con-
stitutional appeal was made, then, and not
until then, the God of Lattles was to be
invoked. But, gentlemen, ses whether
Mr. Miichel, who eays he doss not con-
demn that doctrine, i8 satiefied with it,
and whether he does not go considerally
further. For he says:

“ Caa I rapudiate this-—who hold thet consti-
tutionnl appeals ave long since closed against us.
and that wahave even now no resource except—
when we have themeane and the piuck to de
it-—the barricades and the God of huttles 7

Why, gentlemen, he goes far bayond
what Mr. Meagher had dome. He full
npproved of what Mr. Meagher hnd ssid,
for he says he goes further—he says,
there i8 no constitutional appesl remain-
ing to be made; that that time hag
Eassed by vothing now remaine—** we
ave TOW no regource, except—when we
luck to dn jt—
of battles.’

The Queen aguinst

have the means aud the
the barricades and the Go
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Woell, gentlemen, he goes further, and
BRYH :

“ Whatever has been done or said by the
most disaffected persow in ell Ireland, against
the existence of the party thut calls itself the
Government, nothing can go tvo far for me.”

Gentlemen, we unfortunately know that -3
thore have been disaffected men in Ire-
land ; that those dieafected men have
gone to the full extent of high treason; 3§
and Mr. Mitchel tells you, in the most Y
direct termas, that nothing that has been K
doue, nothing that has been eaid by the
most disaffected men in Ireland, that he
does not go to the full extent of it. And
said agninst whatP Ageinst the existence |}
of the party which cells itsslf the Govern-
ment. Why, gentlemen, what is the
Government? Jiis not the minister of &
the day, according to the interpreistion
here used, that means the Government;
but the Government to be collected from
the meaning of the other portions of it—
the Governuwent of Bugland, constitubad -3
of Queen, Lords, and Oommong; and
there ie nothing that any disaffected man
has done or said sgainst the existence of
that Government that does not meet wit
the full approbation of Mr. Mitchel.

Well, gentlemen, we come now to th
-next peesage ’

“1 om here not as a Jacobin (which [
pot)—nor 28 8 Communist (whick I am not)
nor even us & Republicnu (which I am); buf’
simply and merely beeause I am a bitter an
irtecondilable enemy. to the Britith Gove
ment.”

He announces himself o Republican.
Gentlemen, in the publication of th
13th of May, you will find thia:

“1 tell you frankly that T for one am
‘Joyal! I am not wedded to the Quesn:
England, nor npalterably attached to the Hon
of Brunswick. In faet, T love my own ba:
better thun that house. The timeis long patt
when Jehovah awnoinfed kings. The thing-hay!
long since grown a monstrous imposture.”

What has grown a monastrous imip
tareF In the preceding passage W

respect to kings, he tells you he i
wedded to the aaueen of England. He sa§
afterwards, in the aamse passage,
*the tiwe iz long past when Jeho
anoinled kings. %he thing has 'lo
gince grown & monstrous impostur
Gentlommen, you are to say what isth
thing that ho thef' yofers to; and if you'y
believe that the sthing s the sovereigh
voyalty 'sf Her Majesty, yon then havid’
him pronouncing I:Ilml; ‘““the thing had*
grown & monstrouns imposture,” -
“Hud hes been slready in some civilize
countries detected as such, and drummed’bo
aceordingly. A wodern king, my friends, i ‘i
more like an aucient ancinted shepherd of ¢

-

. would appear thal the institutions of the

. God that I live in the days when 1 shall witness

- &nd croeflest tyranny that ever deformed this,
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people, than an archbishop’s apron is like the
Urim and Thummin. There is no divine right
now but in the sovereign people.”

Woell, gentlemen, the next 4BEREE 5AYH,
!* As for the institutions of the country.”
Now, what would you understand or mean
by ihe institutions of the oountry P It

counlry would be composed, among others,
of what constituted the government of
the ocountry, of the Queen, Lords, and
Commons; snd he tells you, “As for
the institutions of the country, I loathe
snd despice them.” He then goes on
to amy: N

“ Their last bour is at haud; and I thank

the utter downfall, and trumple npen the grave
of the most portentous, the grandest, meanest,

world.”

_Gentlemen, you will have io0 - say
whether, if these peesages stood alons,
they do not furnish an inference, tnken
in their natural mesning, to support the
intent that hes been attribnted to the
prisoner at the bar.

The presage which I am now shout to
call your attention to appears to me to be
the passage which i most deserving of
Your consideration :

It was easy to see that a vague feeling was
on them of the real meuning and tendeney of
ull these meetings—of what all this must end in,
and to what haven they, aud you, and we, are
in .8 happy hour ipevitably driftiu¥ together,
friends—the people’s sovereignty,”

hat is what he alleged they were all
Ariftiug towards — ‘' the people’s sove-
reignty.” Now, gentlemen, you will
have fo say whather you can reconcils
with your own notions, with FJOur own
neaning and nnderstanding of these ex-
.prosaions, that, when the prisomer tells
on “you are nll drifting to tha people's
:Bovereignty,”’ he does mot mean that
sovereignty that would be in the people,
;exclugive of that soversignty which, by
gur consiitntion, is vested in ﬁer Majesty.

Give up for ever that old interpretation you
ut upon the word ‘Repeal! Repeel is no

no money swindle, nor ¢ Tighty-two * delusion,
ot paffery, nor O’Connellism, nor Mullaghmast
green-cap® stage-play, vor lond-sounding iu-
anity of any sort got np for any man’s profit or
pise. It is the mighty, passionate stroggie of
bation hastening to be born into pew uatipnal
life; in the which uvspenluble throes all the
‘parts, and powers, and elements of our Irish ex-
istence—our confederations, our Protestant
epeal asgociations, our tenznt-right socicties,
our clubs, cligues, and committees, nmidst con-
figions enough, and the saddest Jjostling and
Jjumbling, nre all inevitably tending, however
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unconsciously, to ono end the same ilJustrions
-

goel.”’

I ask you whether the plaix import and
meaning end inference to bs drawn from
that ia not, that thet constitution was to
be abolished when the goal was accom-
ﬁliahed. which would be the deposition of
or Majesty from her throne and crown.

—f*not u golden link, or n patehwork parlia-
ment, or n College-green chapel-uf-case tn
Saint Stepben’s--but an Irieh republic--coe and
indivisible.”

Now, gentlemen, you ure to sey whether
the man who contemplates the ocourrence
of events to end in ‘* an Irish republio, one
and indivigible,” that the various meet-
ings were all tending to, and for the pur-
pose of ending in * an Irish vepullic, one
and indivisible,” whether he did net

4 necessarily imply the deprivation and

doposition of Her Majeoety from her im-
perial throne P There are no two things
mare inconsistent with each other—no two
idens more opposed to each cbther—no two
expressions more contrandictory to each
other, than that of a republic to a monar-
chy; and any man wgu does avow his
desire to ocompass and obtein a republie,
must iuavitabqy intend and imagine the
depoeition and destruciion of the monsr-
¢hy. The two things osnnot combine ;
the destruoction of one is involved in the
sxigtence of the other. And if, looking to
the natural import, tenor, and meaning of
the worde used, you think thet he did
compass and intend to have a republio,
thers ia neceasarily and inevitably implied
in that compassing an intention fo deprive
Her Majesty of her imparial throne,
Gentlemen, in edverting to the secoud
branck of the indictment, namely, the
intent to levy war agninat Her Majesty,
for the purpose of procuring a change of
measures and counsels, the counsel for
the prisoner told you, in his able and
eloquent address, that there were no parti-
cular measuvres laid in that indictment;
that there had been no preof given of any
partieular measure or coungel which it -
was alleged Mr. Mitchel had én chject in
chapging, or getting changed, by levying
war ageinst Her Majesty, Gentlemen, it
is very true, but it is my duty to Lell you,
and Thave the comcurrence of my brother
judge, that in point of law, in order to
constitute the offence mentioned in this
Aot of Parlinment, it wes not necessory
either to have specified in the indiotment
any Fnrtinular weasure or counsel which
the levying of wor was scught to affeot;
or, in point of proof, to give any evidenoe
ol any parficular measure or counsel. I
think upou plain principle and common
sense, independent of anthority, that that
would appear to be the omse. A man
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might compasy and intend to levy war,
might publish that through every part
of the land, Lut because he kept secret
in his own mind end breast what were
the particular measures he aimed mt
in levying war—if the vomnsel for the
Ensouer was right — then there could

e no offence committed under the pro-

visions of this part of the Act of Parlia-
ment. But, gentlemen of the jury, the
Oourt has buen refarred to n case, & wella
known esteblished case {Thistlowood’s), in
which the ablest judges of the land, con-
vioted of high treason, apon an indictment
substantialiy the same as this, whers the
perty wascharged with levying warto make
Her Majesty o ange her nieasures or goun-
sele; and in that indictment there way no
slatement of a specific measure, and there
wag nospecific evidence given of a apecifie
measure; but the sble judge, perhapa one
of the ablest that ever presigad in a court of
Justice, the late Lord Tentorden, both in his
charge to the grand jury, and in his charge
to the petty jury in swmming np, never
raised any queetion; nor did the ocounsel
for the prisoner in that case ever raise any
such objection as is raised by the counssl
for the prisoner on the present ocossion.

Now, gentlemen of the jury, I am going
do call your nitention o the passages in
the two . publications that have reference
to the charge of compresing and intend-
ing to levy war. In the frat publication
of the 6th of May, there is this poIsBge i—

“ On the constitueuts of Smith O'Brieu vspe-
cially devolves this duty. While the British
Purlinanent cull his exertions * treason,” apd
*felomy,” it is for his constituents to deciare that
in all this treason and felony he is doing his duty
by them, And niorethan this, it is your duty fur-
ther to prepare nystematically to sustaip him, if
it come to that, in nrms.”

Tu order to constitute the crime that
exists here, it is not necesseTy there
should be an actual levying of war; ik
is not necessary that there should be any
thing done for the purpose of tha in-
ception of the war; the meve compassing,
and tmaginiug, snd intsnding to levy war,
is the offence which the Aot of Parlinment
thought fit to provide againat.

Wail, he goes on o say:

“Muy I presume to address tle women of
Limericl. It is the fivst time I have aver beeu
in the presence of the daughters of those Leroines
who held the breach against King Wiliam; and
they will nuderstand me when I say, that no
Trishwoman ought so wueh ny ‘o speak to a
man who bas not provided himself with zrma.’

Can this mean any thing else than s
direction or un incitement to every man
to provide himself with arms, for the pur-
pose of sustaining Mr, (’Brien in the
charye of treason wnd felony P

“No lady is too delieate for the culinary
operatinn of casting butlets. No hand is tao
white to make up cartridges.”

And then, he saya:

* My friends, we have uo enemies here, sava
the British Government and their abottors.”

Well, gentlemen, in the second publica-
lion, there is"a short commentary on the
publication in The Times, which appears
alzo to bear on the present questicn :—

“Now, the fuct is, the editor of the [nited
Irishinen is vo hero at all, and never said ha
was. He has ouly endeavoured to persuade his

countrymen that they will oever gain their

libertias except by fighting for them.”

On the 6th May he bad, if you believe °

the interpretation, davised, compassad,
and intended that every man should be
provided with arms; and he then tells
them, that ‘* he has only endeavoured to
persuade his countrymen that they willpever
gain their liberties excopt by fighting for
themn.” He avows thal that was his ob-
ject, and his intention, in the spessh in
guestion. And then he goos on to say:

¢ The only arguments the English Government
will understand, are the points of pikes—that's
el And he coutinnes to premch this saving
doctrine, and will continue go to do, until a
considerable number of his countrymen agrea
with him ; and then he hopes to aid in enforoing
the arguments practically.”

Gentlemen, I come now to the publica-
tion of the 13th May, the second art,
nemely, the one addressed * To the }i’ro-
testant farmere of Tlater; " und after that

agaage where he spesks of the one and
indivigible Irieh republic, and thes they
were hestening to that day when that
event was happening, he vaye:

“And how are we to meet that day P—In
urils, iy countrymen, in arms. This, and not
otherwise, have ever uations of men spreng to
liberty and power. But why do T reason thus
with you—with you, the Irish of Ulster, who
never have denied the noble creed and seati-
uients of wanhood."

Now here, gentlemen, ba expressly re-
fers to the dry when thers was to be the
ons and undivided republic, and on that
dey they were to mest in arms; and he
rapeats that twice. Gentlemen, in the
next pasesge be says:

" But I tell you the light has at length come
to them : the Howery spring of this year is the
duwning of their day ; and before the corn fislda
of Ireland ave white for the reaper, our eyes
shall see the sun flashing glovicusly, if the
heavens be kind te uw, on 2 hundred thousand
pikes.”

Gentlemen, it will bLe for you to say,
whether, in any portion of any ome of
thuse doouments, there is any thing that
can enwnble you, or could ennble uny man,
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exercising honestly the use of his judg-
ment, to say in these passages there was
not a compassing, an imegination, an in-
tention of levying wur ?

‘Well, genblemen, e follows thet passage
by saying:

I will speak plainly. There is now growing
on the soil of Ireland s wealth of grain, and
roots, and cattle, far move than enough to
sustain in life and in comfart all the inhalitants
of the island, That wealth must not leave ug
another year—not until every gvwin is fought
for in every stage, from the tying of the sheaf
te the loading of the ship.”

Why was it to be fought for? How is
it possible for you to avoid coming to any
other inference, from language of thab
kind, than that he had contemplatad the
people rising to arms, and thet whet he
WeS compassing, imagining, and intend-
ing was, the levying of war P o
© Gentlemen, he then goes on : o

“Will you not gied up your lofus for “this
great matioual struggle, aud stand with your
countrymen for life nod land? Will yorx, the
-the sons of a warlike rnce, the inheritors of con-
queting memories—with the anus of freemen in
all your homes, and relics of the gullant re-
.publicans of Nivety-eight for ever before your
eyes—will you stand folding your bands in
belpless 'luyalty,'—and while every pation in
Christendom is seizing on its birthright *—

How P .

“ With armed hand, will you take patiently
your rations of yellow meusl, and your inevitable
portion of etercal vontempt 7 "

Gentlemen of the jmy, I have gone
through, as I have felt it my duty to do,
the various passages that bear stso on that
second intent. I have besn enabled, and
indeed it was my duby, perhaps, to have
intimated the opinion that presses upon
my mind a3 to the natural import and
meaning of these expresaiona. I told you
befove, that you ought not to pay the
slightest altention to any opinion that I
have expressed or intimated, except so far
as it ooncurred with your own. I tell you
80 again; it must be by your own de-
liberate judgment, and the exercise of
your own gound sense and reason, that
this verdict is to be pronounced. Gentle-
men, if -you think, after a cereful and
deliberate revision and reriew of all thoso
publicatione, you con wafely and conscien-
tiously come to the conclusion, that Mr.
Mitchel did not inteud both, or either, of
the intents that have been attviluted to
bum, Fon ought, gentlemen, without besi-
tation, to find him nob guilty, If, gentle~
wmen, you think thet the intents are not
clear; if you think they are ambiguous;
if you think the expressions used nve of &
doubtful neture. and that conviction is
not brought home to your minds as to

what he compassed and iutended, in like
manner, yor wounld be bound to give him
the benefit of that doubt. But if, after a
careful review and revision of all the pas-
seges in these publications, to which a
meaning has besi assigned in the indict-
ment, to which a meaning how been
assigned by the counsel for the prosecu-
tion, »nd 1o opposite mesning has been
atternpbed fo be assigned by the counsel
for the prisoner; if you coms to the de-
libernte conclusion that they do sustein
the allegntions in the indietment, nnd
that as honest meu, in the exercise of
your judgment, you can lay your Lands
on your hearts sud say, we do bhink these
exprassions demonstrate the intent with
which the priscner at the bar is oharged,
I would not inselt you for & moment, by
fancying that honest men like you would
hesitate in that solemn aud sacred dut
which has been iutrusted to you, whicg
you are bound to exscute uuder’ the solemn,
obligation of an cath.

Foreman: May wa have a eopy of the
indictment, my lord P

Moors, J.: Certainly,

A copy of the indictment was handed
Lo the Jury.

Foreman : The indiotment is laid in the
porisk of 3t. Thomes, and the pnblioation
appesra to have been in the parish of St,
Andrew, i

Moorz, J.: There is evidence of both;
the Custom House is in the porish of St.
Thomas. Two papers were lodged in the
Custom House, which is in the patish of
St. Thomss ; and two cther papers were

urchesed iu the parish of St. Andrew.
E‘he lodging in zhe Custom Homse office
would be as much & publication ss the
vending in the parish,

Clerks of the Urown: Here are the two
oopies that were got at the offics, and the
two that wereludged at the Custom House.

Bir 0. 0" Loghlan : T do not know whether
the papers are to go up to the jury, or
ouly the articles themeelves, Iflhey have
a printed copy of the indictment I should
think that is enongh.

Lerror, B.: I think you are right in
that, 8ir Colman.

At twenty minutes past four the jury
retired.

At ten minutes to six, the judges sent
the sheriff bo inquire whather the jury had
agreed on their verdict.

Alter a short time the sheriff returned
snd stated, that the jury had not agreed,
but that there was & probability of their
doing &o.

At ten minutes to saven the jury onme
into Court aud answered to their namea.

Clak of the Orown: Gentlemen, have
you agreed on your verdict P

Foreman : We have.
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Olerk of the Orown : How BRY you, is the
prigoner grilty or not guilty P

Foreman : Guilby.

Lernoy, B.: Let the prisoner sland by
till to-morrow. ’

Saturday, May 27, 1848.

Olerk of the Crown: Pub forwerd John
Mitehel.  John Miftchel, bave you any-
thing to say why the sentence of the Court
should not be passed upon you?

Mifchel: 1 have. I have fo say, my
lord, that I have been found guiliy Ly w
pecked jury—by the proceadings of a par-
tisan sheriff—by a jury not empanelled
aceording to the |aws even of England—
smpanelled, not by a eheriff, but by a
nggler. Thatis the reason why I object to
your sentencing me to any punishment,

High Sheriff : My lords, I eclaim the
protection of the Conrt.

Mitchel : 'That is the reeson why I object
to sentence being passed on me.

Lgrroy, B.: The impuatation cnat on the
high sheriff, I must, in justice to him,
state to be most unwarranted and un-
foumded—notupon my own judgment, but
upon the verdiot of two imfiﬁ‘erent- triers
on their oathe, empanelled, chosen, and
appointed to examiue inte the very suhb.
ject and question whether the panel was
impartially and legally ordalned and
framed. They, upon their oaths, have
found that it was, snd therefore the gheriff,
far from beiug subjest to the imputation
that haa been cast upoa him, hua only done
bia duty ss becamegim. [Addressing the
prisoner]—John Mitchel—I cannot at the
outset but express the feelings of regret,
in which I nm sure my brother judge par-
ticipates, to see & person in your condition
standing at thab Ea.r under the circum-
stances in which you are mow placed—
you have been found guilty upoa an in-
dictment which charged you with felon-
icusly compasging, imegining, and in-
tending to deprive the Queen of the atyla,
honour, aud royal nams of the Imperial
Orown of the United Kingdom ; and with
uttering and giving publicity to those
purposes and intentions, by publishing e
certain writing in & public newspaper,
published by vou, cn.llag the United Irish-
man,  'Those publicntions are set forth in
detail. There are other connts in the
indictment, of which you have also been
found guilty, of a felonious intent and
purpose to levy wor against the Queen,
for the purpose of compelling ber, by force
and constraint, to change her mensures
aud counsels, and that those felonious in-
tents and purposee were published and
manifested by a publicotion made by your-
self, in the same newspaper and under the
same circumstances stated in the former

counts. ‘['hese are the charges upon which

you were pubt mpon your trial, and upon
which the jury have found you guilty.

The evidence was furnished by yourself,
Euhlic&tiona coming out of your own

auds, deliberntely published at an inter-
val of time which gave you full leisure
and opportuoity to consider what you
were about, and- to reflect upon what
might be the consequences of your own
acts. The oase turned upon the meaning
and interpretation of these pullications;
that menning and interpretation waa
equally furnished by yourself, and come
from yourself just ag the publications
themselves have done. The meaning and
intent was collected from the language of
the pnblications themselves; not confined
to ons, but to be collected from the suc-
cesgive publications, so as to leave na
doubt upon the words interpreted by your-
self, a8 to the meaning and intent of these
publications. The very able and learned
counsel who defended you was not able to
offer any other interpretation, any other
mesning, thon that which was assigned to
thewm on the face of the indictment. Tpen
this evidence, tbus furnished by yourself,
the jury have found yon guilty. With
that verdict, therefore, however you may
be advised, or think yoursel justified in
onlling it the verdiot of a packed jury,
and thus imputing perjury to twelve of
your countrymen—deliberate and wilfal
perjury

Mitohel : My lord, I did not impute per-
jury to the jury—I beg your lordship's
pardon.

Lernoy, B.: I understood that you had
stated in arrest of judgment thet yon had
been found guilty by a packed jury.

Mitehel : I did.

Lerroy, B.; Well, I shall make no fur-
ther obeervation upon that; but I owe it
to the jury %o ptate, that upon the evi-
dence, furnished thus by yourself, no
juror who had the slightest regard to the
oath he had taken, could, by poesibility,
have come to a different conclusion. Whab
ground of doubt was even suggested with
reapect to the fact of the publication by
yourself, or with respect to the interpre-
tation and the meaning of these publi.
cations P As I have observed not even
your own able counsel was abfe to suggest
a doubt or & meaning different from whatb
is imputed to them—no, not even to
suggest an ntology, or ab least an apology
which could be attended to in a court of
justice—but sn apology amounting to
this, that you bads rigﬁt to violate the
law, Wel{ then, with the verdict estab-
lishing your gmilt of the oferce stated

yourself cennob fairly quarrel.
And now, what is the unature of the
oflence of which you have been tlue fornd

wpon the face of this iudictment, even you °
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guilty ? I wiil not say the greatest, but |
1t 18 next to the grentest offence—it is
near akin to the very pgreatest offence
which any subject can be guilty of to-

-wards hls sovereign, or towards his

oountry. By thelaw of England, up toa

late l;)er'mrl, the offence you have been ;

found guilty of, wags high treason. At the
present moment, both in England and
Irelaud, it i n treasonable felony; and 1
cannot but hope and trust, that notwith-
siending the deliberate perseverance in
the course, whick, unhappily you have
been pursuing-—-I cennot but hope and
trugt that you may yourself ome day or
other be strnck with the awful conse-
quences, the awful results, to which that
course must of necessity have led, if it hnd
not been checked in its progress. Surely,
to use your own language, **a provisional
government taken from & howling mob "
—eurely & ‘ practical enforcement of an
argument sustained by a hundred thou-’
sand pikes,” must have been astended
with the most desoclating and appelling
cousequences to your country. urely,
sorely, thet must have been the result.
Well, then, indepsndently of the nature
of this crime, look at the circumstances
connected with it. I will not go into any
extraneons circumstances, but look at the
ciroumatances which were brooght before
the Court, and t¢ which we could mnot
shut our syes, connected with this offence.
It oviginated in n speech. Well, great
allownance might be made for.a speech
delivered undsr excitement; and thomgh
the time gnd the piace were badly chosen,
upon an occasion where excitement would
do more mischief, pechaps, thau upon a
more sober occesion, however, if it had
rested upon that, there might be great
nliowance and great apology. But, after
time for deliberation, you gt{mughb fit to
publish that speech, so full of excitin
and obliectiunable matter, so charged wit
these felonious compessings snd inten.
tions, whiech are here stated upon the face
of the indictment ; you thought fif, after
deliberation, to publish it, to take away
from it all the apology of momentary ox-
citement, and to toke away from it all the
apelogy of limited effect; you put it into
o position caloulated to give it circulation
through every corner of ths land, to dif-
fuse the poison through every exoitalle
mind . in the whole country. The law
makes, aven upti the matter of high
tresspn, o great distinction; it does,
indeed, in every branch of it, make o great
digbinction between words epoken and
words published. You have deprived
ourself of every mitigation which the
sw allows, and of every favourable dis-
tinction which it bas established as be-
tween words spoken and published. ¥ou

published, deliberately, this first article,
upon which so much has been already
snid, thet it is quite unnecessary for me to

recall or veiterate the highly objectionable

passages it containe.to sustain both the

one count and the ather.

But upon comparing the two publi-

cations, the first of the 6th of May, and

the sacond of the 13¢h of Msy, this obser-

vabion arises, that whatever possible miti-

ation might arise from the tenor of the

firat, or from any thing oceurring in it,

hag been sffectualiy withdrawn, destroyed,

and doue away with in the second, The

second publication, which wasatan inter-

val of anolther weels, leaves it ntterly im-

vgaible for the greatest stretch of
ingenuity, or the greatest perversion of
interpretation to protect you. On the
second the charge is (you have expreased
it yourself,) of intending te overthrow the
saonarchy, and to establigh in its place a
republic in the ¢ountry. To rendsr defi-
nite what waa vaguely expressed, perhaps
in the first, what might have boen, and
would, no doubt, if the case had rested on
that slons, have heen a circumstance of
mitigation, at leass some apelogy for that
publication, that you have in it disclaimed
the intention of & war of plunder or as-
sassination; in the first you have disclaimed
that, and it would have been a disclaimer
which would have been to your credit and
advaniage if you had left it to be made
uge of on your behalf, But whet appesrs
in the secomnd, from the man who dis-
claimed a war of plunder, or & war of
aseagsination? He tells hie countrymen,
and he tells it by a preface thei he is
geing to speak plainly, in this second
publication that— :

* Thers is growing on the foil of Ireland a
wealth of grain, and roots, aud cattle, for more
than eunongh 1o sustnin in life and in comfort
all tha inbrbitunts of the island. That wealth
must not Jeave us another year— not until every
grain of it is fought for in every stuge, from
the tying of the shenf to the londing of the ship ;
and the effort necessary to that simple act of
solf-preservation will, at one and the swne
biow, prostrate British dominion and land-
tordism together.”

Now, how ig it possible that advice conld
be acted upon in any wuy that must not of
necessity have led to plender and nssassi-
nation, fo the viclent taking by force and
nrmy  the property justly belonging to
others, or withholding it frowm them by
force and vicienca hﬂ the use of arms ¥

Thus it is, then, that you appear from
one stage to another to have advanced in
& bold, deliberate, determined opposition
to the law, in language more end more
unmeesured, and more and more mis.
chierously exciting. T exprcas myselfnot,

ut least it is not my purpose, to hurt your
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feelings, but mevely to discharge the dut
which is now ¢ast upon the Oourt to ad.
measurse, in proporfion to the nature of
the arime, the punishment which it may
be our duly to infliah. It i8, Eherefors,
that T have of necessity stated strongly
those passages of the publications, and
the menner of them, and the DersBverence
of them, and the deliberation of them, as
the grounds by which we are bomnd to
messure cur judgment, and to discharge
the golemn duty which we owe to the law,
to the public, and to the peaoe and welfare
of the country. .

But has there been attempted, in the
the course of this trial, sny explanation,
any interpretaiion, auny apology for these
publications, or any  thing tending to
show, or to raise & doubt upon their hear
ing the interpretasion that is pub apon
them by the indictment P

hag corrected the view that T was taking
of 15, I am exosedingly glad to adopt his
correction—I shall say mo more upon it.
I ouly adverted to it to absolve the Oourt
from the possible suspicion that we could
8t here and acauiasce i & liuo of defence
which appsared to us ap the timse, very
little short—though not iuvolving the
prisover in a participation of it— bt yat
baking a line of defence which umounted
very nearly to matter ay objectionable as
that for which the prisoner stead at. the bar.,

Holmes: My lord, [ am answerable for
that under the Aot'of Parliamant (vheera).

Lzrroy, B.: Mr. Sheriff, it ia strauga,
the number of polise I ges in Court can-
nob kesp order.

High Sheriff: Polie, if you Bee the
slightest ebuilition of fesling from any
bergoun, remove him from the Qourt,

Lurnoy, B.: No, but make a prisoner of

Noaw, in adverting to the course taken
in your defence, we desire it, and I
especially desive it to be understood, that
the observations I am about to make, and
in which I s following up some of the
observations in the charge of my lsarned
brother, in evary word of which I coneur;
bat in the chservations I am aboul to
make upen the line of defence that was
adopted-~I make them not now to AgQETa-
vate in the least, the punishment which
it may be cur duty to impose, any more
than he did to sggravate the case before
the jury—Lbut I make the observations in
regpect tu the line of defence that was
taken for you, to mark its irrelevancy ;
sud that the Court might not appear to
acquiesce in that line of defence, we folt
it onr duty, thowgh not to put s stop to it,
to interpose with a view to reprobate and

bim. T have been somewhat withdrewn
from the observations which T meant to
have confined to Your own case, by refer-
ence to u subject which I did wnob think T
could avoid adverting to after what had
passed yesterday. But to regurn to yoar
own ease: I wish you to understand, that
we have with the ubmost anyiety, and
with o view to come to & decision upon
the meusure of punishment which it is our
dniy to impose in this onse, postponed
passing fhe sentence until this morning.
We heve examined it with the ufimnost
deliberation, and with the utmest anxiaty
to duly discharge the duty we owe to the
prisoner, of not uwarding & punishment
beyond the jrat meesurs of the offence ;
as well as the duty we owe to the Queen,
&nd to the pabliv, that the measure of
punishment should be such ws should

bo checlt it as o line of defence, which, in earry with it the effect of all punishment,

our judgment, was not warrauted by the

privilege given to a prisoner for hiy de. upon the individual
fence, and which, sa was too plainly | orime—that the pu
shown, was a3 injudicious se it was in- with it a ascurity,

Jjurious to the prisener. No inferpratation
was offered, no msnning waes ascribed, nuo

offort was made, in the least, to show that lator of the faw, should not be
%ou Were not muilty in the sense imputed | to coutinue the gourse ke ha
y the indictment. The line of defence, | upon, for the disturbance of

which is not the infliction of snffering
» but the prevention of
niehwent should carry
ae far as possible, to
the country, that one who appeored so
perseveringly, and so deliberatsly a vio-
ermitted
entered
its pearce aud

not ouly impliedly, but expressly stuted, prosperity ; that it should have time, if
that although you might be statutubly | possible, to recover from the inflietion

yom

guil'g{, yet that you were justified in what | which that courss had imposed upon it;
id.  The Court, though we did not | with a view to all

these coosiderations,

interpose ta put a stop. to that line of | and to the maguitude of the crime; tak.

defeuce, yet we cannat bulb desire ——

ing also into consideration that, if it had

Holmes : What I said, with the groatest | not been the first ndjudivation upon the
respect, wy lords, was, though the pri. Aot, we might have felt oniselves obliged
soner was statutably goilty, he was wot, in | b carry oub {18 penalties to the ubmost

my opinion, morally guilty.

the drift of that defence; I slould be very
glad to fnd that I had mistaken i alto-

extent ; still talcing into considerntion that
Lerroy, B.: I shonld be very glad in-{ this is the fir

deed to find that T had mistaken altogether | offence is na ¢

st adjudication, though the
learly proved, nnd iz ag enor-

Inous a8 it can be anticipated almest that
any offence of the kind can be proved to

gether; and so far as tha learned couugel | be hereafter, the sentence of the Court ig,

for the term of fourteen yeers,
On the motion of the ditorney Ganeral

?l;a.t you be transported Leyond the seas | from the efforts of hiy friends to shake
. hands with him.(a)

The Court baving resnmed, Thomas

the judgment was entered separately on | Prameis Meagher and Mr. Dohsny, a bar-

ench count.

rister, were committed for contempi in

Mitchel: May I address a few worde to | disburbing the proceedings, but were re.

the Court ?
Lzreor, B.: Certainly.

leased after an apology.]

Holmes : Now that peave i restored,

HMitchel : The law has zow done its part, | which I hope will long continue, in con-
sad the Queen of England, and the Orown sequence of some observations which fell
and Govermment in Irvelend are now | from his lordshq:!, and which his ‘aordsh:}j{
gecure, pursuant to Act of Parlisment. 1| hed & perfect right to make use of,
beve done my part also. Three months | merely wish to say t.hlal; that W}mt I said
8g0, I promised Liord Qlurendon, and hia | yeaterday, and overy thing 1 mnid yester-
Government in this country, that I would | day, I edopt this day =s my own opiniong
provoke him inbo the courfs of justice, se | and sentiments, 1 avow that udwsedly;
places of this kind are called; that I|and perhaps, under this late Act of Parlia-

would foree him, publicly and natcrliously,
to pack & jury against me, to convict me,
or else that I would walk & free man gut
of this court, and provoke him to a.gon-
test in another field. My lord, I knew I
was gobting my life on that caet; but I
knew in either event ths victory sbounld be
with me; and it is with me. I presume
neither the jury, nor the judges, nor any
other maxn in this court imagines thab it is
8 criminal who stands in this dock. T
have shown what this law is made of in
Ireland—I have shown that her Majesty's
‘Government sustains itseif in Lreland by
packed juries-—by pertisan judges—by
perjured sheriffs ]
Leruoy, D.: The Court cannob sit here
to hear you arraign the jurors of the
country, the sherif of the country, the
administration of justice—the temure by
whieh the Crown of England holds thia
country. It eannot sit here and suffer you
to proceed thus, because the trial is over;
every thing that you had to say, previous
10 tﬁe Judgment, the Court was ready to
hear, and did hear as much as yon pleased
to offer, 1li cannot suffer you to slund at
that bur to commit, I mustsay, very nearly
n repebition of the offence for whish you
have been sentenced. . i
Mitchel : Twill notsay eny thing moreof
that kind—bub I wish bo say this, my lord—
Lernor, B.: Any thing you wish to aay
-wa will hear; but [ trust you will keep
yourgelf within the limits which even your
own judgment must ruggest to you.
Mitchal : I have aotsd in all this busmeaa,’
from the_ first, under a strong sense of
duty. I do notrepent nf anytbing I have
done ; and I believe that the course wl'uch
1 bave opened ia only commenced. The
Roman, who saw his hand burning o
nshes before the tyrent, promiced that
three hundred should follow out his enter-
prise. Can I not promise for one--for two
—for three-—aye, for hundreds f —.—
Lurret, B. : Officer, remove the prisoner.
[The judges lafs the bench! and the pri-
soner wag removed, great confusion arising

ment, her Majesty’s Atturney General, if 1
have violated the law, may think it his
duty to proceed sgainst me in that way.
Bt if ]l did not violate the law in any
thing I said, I must, with great respect to
ke Court, sa'ﬁ, that I had a perfect right
to say every thing I did suy; and I suy
now, after deliberation, with respect to
Buglund, and the treatment of Bngland to-
this country, that those are my senti.
meunts, and I avow them openly.

Lernoy, B.: Clerk of the Orown, call on
the next case.

MarcreaLs MADE USE 0F.-—The report of
the preliminary proceediugs is taken from
8 Cox. 0.C. | and from the Freaman's
Journal and Dublin Bvening Mail; the re.
port of the trial from the official report
printed fov private ciroulation.

{a) A scenzof the utmost confusion here tank
plaee jn consequance of n number of tha prisaner’s
friends rushingito the bar to shake hands with hiw.
The exnct object not being known, the police, by
the direction of the sheriff, van towards the dook
lest an attempt should be made to rescuc Mr.
Mitchel, aud in the conrse of the scufie Mr. T. It
Meagher, Dobeny and others, were arrested
for contewpt of court.— Bvening Maif,

At four o’cluck on the same ofternoon Mitchel
wag removed in irons and under an arised ewcort,
to the North Wall, Dublin, aud put on bourd the
Shenvwater, a man-of-war, which conveyed him
to Spike Islond.  He was thence removed to'the
hulks at Bermuda., 1o 1849 ho was transferced
te the Cape, but the colouists having refused to
allow eonvicts to land, he was sent to Vun Die-
man's land, from wihich he escoped in 1858,
See © Juil Jouinal,” by John Mitchel, New York,

1864, Iu 1874 Mitchel returned to frelond,
and in Febroary, 1875, wns elected member of
Tipperary, but the seat was declered vacant by
rerolution of the liouse of Commons, He wes
ugain returned, but died shortly after, March 20,
1875. Cn Muy 26, 1875, the Court of Queen’s
Bench in frelund decided that Mitchel being an
alien, nnd net having served his sentovce for
felouy, wans incupable of being elected, and
awarded the sent to his oppunent, 8 IR.C. T.. 219,
See * Life of Jolin Mitehel,” by W. Dillon, and
Dict. Nat. Bieg. Avt,, * Mitchel, fohn.”
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WRIGHT et al. v. UNITED STATES
No. 978
Circuit Court of Appeals, FiFtH Circuit
108 F. 805; 1901 U.S. App. LEXIS 3826
April 30, 1901

PRIOR HISTORY: [**1]
In Error to the Circuit Court of the United States for the Eastern District of Louisiana.

CASE SUMMARY

L PROCEDURAL POSTURE: Defendants appealed a decision from the Circuit Court of
the United States for the Eastern District of Louisiana, which overruled defendants’
demurrers to the government’s indictment for conspiracy to defraud the United States
of the title and possession of land.

OVERVIEW: The government issued an indictment against defendants that charged a
conspiracy by defendants to defraud the United States. Defendants objected to the
indictment by demurrer, which the circuit court overruled. Defendants appealed, and
the court affirmed the circuit court's decision. The court held that the government's
indictment against defendants for conspiracy was not insufficient because it clearly
informed defendants of the nature and cause of the accusation and did not prejudice
defendants. In addition, the court held that no one who read the indictment couid
have come to any other conclusion than that defendants did conspire together to

defraud the United States.

OUTCOME: The court affirmed the circuit court’s decision to overrule defendants'
demurrers to the indictment for conspiracy brought by government.

CORE TERMS: indictment, conspiracy, conspire, murder, confederate, combine,
unlawfully, common law, imperfection, defraud, amongst, commit, criminal pleading,
demurrer, aforethought, prepense, malice, district attorney, concerted action, matter of
form, construing, set forth, new trial, accusation, killing, sworn, interrupted, overruling,

dictionary, prejudiced

LexisNexis(TM) HEADNOTES - Core Concepts - + Hide Concepts

B Criminal Law & Procedure > Criminal Offenses > Inchoate Crimes > Conspiracy

HNI¥ If two or more persons conspire either to commit any offense against the United
States, or to defraud the United States in any manner or for any purpose, and
one or more of such parties do any act to effect the object of the conspiracy, all
the parties to such conspiracy shall be liable to a penality of not less than $
1,000 and not rmore than $ 10,000, and to imprisonment not more than two
years. U.S. Rev. Stat. § 5440.

B Criminai Law & Procedure > Criminal Offenses > Inchoate Crimes > Conspiracy

HNZ¥ A conspiracy to defraud the United States of the title and possession of large
tracts of lands by means of false, feigned, and fictitious entries of lands under
the homestead laws is a conspiracy within U.S. Rev. Stat. § 5440.

=] Criminal Law & Procedure > Accusatory Instruments > Indictments
HMZ% No indictment found and presented by a grand jury in any district or circuit or

http://www lexis.com/research/retrieve? m=e254761bdde31e868d4bb4&f1778faca&kesve=le... 23/04/2003
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other court of the United States shall be deemed insufficient, nor shall a trial,
judgment, or other proceeding thereon be affected by reason of any defect or
imperfection in matter of form only, which shall not tend to the prejudice of a
defendant. U.S. Rev. Stat. § 1025.

B! criminal Law & Procedure > Accusatory Instruments > Indictments

HN4 4 While a defendant should be clearly informed in an indictment of the exact and
full charge made against him, yet no defect or imperfection in matter of form
only, including the manner of stating a fact, which does not tend to his prejudice
will vitiate the indictment.

Eé! Crimipal Law & Procedure > Accusatory Instruments > Indictments
H#NS¥ Where no one reading an indictment could come to any other conclusion in
regard to its meaning, an indictment is good enough.

B Criminal Law & Procedure > Trials > Defendant's Rights > Right to Remain Silent >

Prosecutor's Comments on Defendant's Silence

HNE¥ The act of Congress which permits a defendant at his own request to be a
witness provides that his failure to make such request shall not create any
presumption against him. 20 Stat. 30, ch. 37. Te prevent such presumption
being created, no hostile comment on the defendant's silence should be
permitted in argument before the jury. Any allusion by counsel to the fact that
the defendant on trial has failed to testify is improper. The trial court should
promptly stop any comment or allusion to the failure of a defendant to testify as
a witness. Where such comment is made, and, on objection by the defendant,
the court fails or refuses to interfere, and evinces no disapprobation of the
course of counseli, and gives no instruction to the jury to remove the probable
impression of such comment, the defendant, on writ of error, would be entitled
to a new trial.

COUNSEL: Girauit Farrar and John D. Rouse (Wm. Grant and Rufus E. Foster, on the
brief), for plaintiffs in error.

W. W. Howe, U.S. Atty. {Charles P. Cocke, Asst. U.S. Atty., on the brief).

OPINIONBY: SHELBY
OPINION: [*808] Before PARDEE, McCOCRMICK, and SHELBY, Circuit Judges.

SHELBY, Circuit Judge, delivered the opinion of the court.

Did the circuit court err in overruling the dermurrers to the indictment? At common law a
conspiracy was the combination of two or maore persons to do something, the act to be
done, or the means of doing it, being unlawful, or, as more elaborately expressed, a
combination of two or more persons for the purpose of accomplishing a criminal or
unlawful object, or an object neither criminal nor unlawful, by criminal or unlawful means.
There are no common-law offenses against the United States.We therefore look for a
statute to sustain every indictment in a federal court, though we often look to the
common law for aid in construing the statutes. The indictment in this case is for
conspiracy. In some of the counts a conspiracy to defraud the United States is charged,
[**2] and in others a conspiracy to commit an offense against the United States. The
indictment is framed on the following statute:

ANIE"If two or more persons conspire either to commit any offense against the United
States, or to defraud the United States in any manner or for any purpose, and one or
more of such parties do any act to effect the object of the conspiracy, all the parties to
such conspiracy shall be liable to a penalty of not less than one thousand dollars and not
more than ten thousand dollars, and to imprisonment not more than two years." Rev. St.
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U.S. (2d Ed.) § 5440.

The indictment charges a conspiracy by the defendants to defraud the United States of
the title and possession of large tracts of iand by means of faise, feigned, and fictitious
entries of lands under the homestead laws. It is settled by the supreme court that #N2
¥such a conspiracy is within the statute. Dealy v. U.S., 152 U.S, 539, 14 Sup. Ct. 680, 38
L. Ed. 545. Several of the counts in the case at bar follow substantially the indictment set
out in the Dealy Case, where a conviction was sustained. The indictment here differs from
“the Dealy indictment in the words used to charge the conspiracy. There it [*¥*3] is
charged that the defendants "did falsely, unlawfully, and wickedly conspire, combine,
confederate, and agree together and among themselves to defraud the United States,”
etc. Here the charge is that the defendants (naming them) "unlawfully did conspire to
defraud the United States," etc. The learned counsel for the defendants point out the
alleged defects in the indictment in this case, so that their contention is made clear. They
assert:

"The indictment is without precedent. Wharton furnishes the most approved form of an
indictment for conspiracy. The charging part is that the defendants 'fraudulently,
maliciously, and unlawfully did conspire, combine, [*809] confederate, and agree
together, between and amongst themselves,' etc. 2 Precedents of Indictments and Pleas,
No. 607. The English form, as furnished by Archb. Cr. Prac. & Pl. p. 1048, is, 'did amongst
themselves unlawfuily conspire, combine, confederate, and agree together,’ etc. 'Did
unlawfully conspire, combine, confederate, and agree together,' is the language of Crown
Circuit Companion, 267. The form furnished by every writer on criminal law is
substantially the same, and so is that found in every reported [**4] case, where the
form appears, that has been examined by us. In all of them the charge is that the
defendants did ‘confederate and agree together,’ or 'between and amongst themselves.’
Here it is not averred that the defendants 'confederated or agreed together,’ or 'between
and amongst themselves'; neither is there any allegation of concerted action alleged, nor
any agreement for concerted action of any kind whatever.”

In another argument other counsel for the defendants say:

"We challenge the citation of a single specimen indictment in any reported case or book of
forms or treatise on criminal pleading, in which a conspiracy is sought to be charged
without some once or other of the connective or conjunctive prepasitions, 'with,’ 'among,’
'between,' 'amongst,’ or 'betwixt,’ or the adverb 'together,’ or the phrase 'each other’
preceded by a conjunctive preposition.”

An examination of the form books will sustain the contention of counsel that it is usual in
charging a conspiracy to use other verbs with the word "conspire," such as "combine” and
"confederate" and "agree," and also that it is usual to follow such words, especially the
word "agree," by the words "between and among [**5] themselves,” or similar words.
After stating that such words as the foregoing are appropriate to describe the offense, it is
said in Wright, Cr. Consp. (Carson) 187, "But others of the same import are equally
proper.” The statute on which the indictment is framed uses only the word "conspire,” --
"if two or more persons conspire.” Rev. St. U.S. § 5440. In numerous acts of congress
providing for the punishment of conspiracies the same, or substantially the same,
language is used. Rev. St. U.S. §§ 5336, 5406, 5407, 5508, 5518, 5519, 5520. These
acts show that the word "conspire” is used by the congress as being sufficient to show
combination or confederacy, as equivalent to "agree among themselves." In so using the
ward congress is sustained by the dictionaries and by the best usage. Webster's
Dictionary defines "conspire": "To make an agreement, especially secret agreement, to do
some act; as to commit treason or a crime, or to do some uniawful deed; to plot
together.” And the following example is given: "You have conspired against our royal
person.' Shakespeare." Another definition is given as follows: "To concur to one end; to
agree.” And the following example is given: [¥¥6] :

"The press, the pulpit, and the stage Conspire to censure and expose our age.’

httn-Hwww Texis com/researchiratrieus? m=r?54761hdde3 1 pRARAARRARF1 778 faca&csve=le. 2304120073
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Roscommon.”
In the Century Dictionary we find the following definition of "conspire":

"(2) To agree, by oath, covenant, or otherwise, to commit a reprehensible or illegal act;
engage in a conspiracy; plot; especially, hatch treason. 'The servants of Ammon conspired
against him, and slew the king in his own house.' 2 Kings, xxi. 23. 'The very elements
conspire * * * against him.' Cowper, The Task, ii. 139."

When congress enacted that if two or more persons "conspire to defraud the United
States,” etc., it used the word "conspire™ as it is [*810] used by English writers and
speakers, and it would have added nothing to the meaning of the act to have added the
word "together,” or the words "between themselves." The same may be said of the
indictment. To charge that the three defendants (naming them) "did conspire” means that
they agreed together or among themselves. While other verbs may be used, the verb
"conspire" is certainly the most appropriate to charge a conspiracy. It is not necessary to
use other words that are synonyms. While it is true that, along with the phrase "with force
and [**7] arms," we find in the common-law precedents the word "conspire”
accompanied by "confederate, combine, and agree amongst themselves,” yet we are cited

. to no case to show that the word "conspire" would not be sufficient of itself. Forms taken
from text-books, or precedents copied from forms, are alone cited as showing the
indictment insufficient. If it be conceded that the indictment does not follow the usual and
established forms, would that make it subject to demurrer? There is a statute to be
considered in this connection:

HNIENo indictment found and presented by a grand jury in any district or circuit or other
court of the United States shall be deemed insufficient, nor shall the trial, judgment, or
other proceeding thereon be affected by reason of any defect or imperfection in matter of
form only, which shall not tend to the prejudice of the defendant." Rev. St. U.S. (2d Ed.)

§ 1025.

The omission of words that would add nothing to the meaning of an indictment seems so
clearly a defect of form only that the application of this statute is apparent. The alleged
defect, however, is insisted on with such earnestness that it may not be improper to cite
some of the cases construing [**8] this curative statute:

In U.S. v. Rhodes (C.C.) 30 Fed. 431, 434, Mr. Justice Brewer, then circuit judge,
construing this statute, said:

HNIE While a defendant should be clearly informed in the indictment of the exact and full
charge made against him, yet no defect or imperfection in matter of form only -- and this
includes the manner of stating a fact -- which does not tend to his prejudice will vitiate
the indictment.”

In U.S. v. Chase (C.C.) 27 Fed. 807, Mr. Justice Gray said:

"The first two objections taken to it [the indictment] are that the letter alleged to have
been deposited in the mail is imperfectly described, and that the allegation that the
defendant knowingly deposited an obscene, lewd, and lascivious letter is defective,
because, construed by the technical rules of criminal pleading, the averment is only that
the defendant knowingly deposited the letter, and not that he knew its character. * * *
But both these objections relate to defects or imperfections in matter of form only, not
tending to the prejudice of the defendant, and therefore, under section 1025 of the
Revised Statutes, affording no ground for a motion in arrest of judgment after a plea of

guilty.” [**9]
Judge Lowell, in U.S. v. Jackson (C.C.) 2 Fed. 502, 504, construing this statute, said:
"I have held that a particular intent, which made an act a crime by the words of a statute,

is part of the substance. On the other hand, mere mistakes, however serious, in
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expressing the substance of a crime, if the meaning can be understood, 1 look upon as
formal."

In U.S. v. Jolly (D.C.) 37 Fed. 108, 111, Judge Hammond said:

"The last objection is that the second count should be complete within itself, and should
not refer to the other count in aid of its averments. That [*811] is undoubtedly the best
form of good pleading. Whether a count drawn as this is could be sustained at common
law is very doubtful. Perhaps it could not, and there seems to be authority both ways. But
our Revised Statutes (section 1025) forbid us to quash the indictment for that defect of
form, as I think this clearly is; and we must therefore amend it by overiooking the defect,
and reading the averments as if the words of the first count referred to as describing the
warrant were inserted in this second count itself. It is not a technical amendment, but

amounts to the same thing."

In Connors v. U.S., [¥*10] 158 U.S. 408,411, 15 Sup. Ct. 952, 39 L. Ed. 1034, Mr.
Justice Harlan, referring to defects in an indictment, said:

"Nor, if made by demurrer or. by motion and overruled, would it avail on error unless it
appeared that the substantial\rights of the accused were prejudiced by the refusal of the
court to require a more restricted or specific statement of the particular mode in which the
offense charged was committed. Rev. St. § 1025. There is no ground whatever to suppose
that the accused was taken by surprise in the progress of the trial, or that he was in doubt
as to what was the precise offense with which he was charged.”

A defendant, of course, has the constitutional right to be informed of the nature and cause
of accusation against him. No statute could make valid an indictment that deprived him of
such right. But it seems to us that it cannot be doubted that this indictment fully informed
the defendants of the nature and cause of accusation.When it was charged that they
"conspired” to defraud the United States, the indictment setting out the nature and
purpose of the conspiracy, they must have understood that the criminal agreement
charged was among themselves. No other [**11] person was named. The language is
that William H. Wright, A. S. Cornet, and Robert H. Cox "did conspire.” No other word was
needed to show the alleged members of the conspiracy. It meant that they had agreed
together. To apply the language of Mr. Justice Peckham, #¥*¥no one reading the
indictment could come to any other conclusion in regard to its meaning, "and when this is
the case an indictment is good enough." Price v. U.S., 165 U.S. 311, 315, 17 Sup. Ct.
368, 41 L. Ed. 729. We think that the circuit court did not errin overruling the demurrer
to the indictment. So far as it is necessary to protect the real rights of defendants, we
cannot adhere too closely to the technicalities of the old common-law practice; but in
matters of form, not involving substantial rights, the rigor and technicality of such practice
"must yield to the mare enlightened jurisprudence of the present." U.S. v. Clark (C.C.) 37
Fed. 106.

We next consider the assignment of error based on the argument of the United States
attorney.We cannot more briefly state the point than to quote the entire incident
complained of, as it appears in the bill of exceptions:

"The United States attorney, prosecuting in its [¥*12] behalf, in making his ciosing
argument before the jury recalled and analyzed from his notes the testimony of a large
number of witnesses for the prosecution, and also analyzed and criticised the testimony of
one of the defendants, William H. Wright, who at his own request had taken the stand and
testified on his own behalf, and then, proceeding with his address, said: 'Neither Cox nor
Cornet has taken the stand in this case --' Whereupon counsel for defendants Cox and
Cornet interrupted him before his sentence was concluded, and objected to his making
any comment upon the fact that the defendants named had not testified in their own
behalf. The United States attorney then continued: 'l have not made a single comment
yet. I have not a right to make a comment, [*812] and]l do not propose to make a -
comment, upon the fact that they did not testify. The counsel for the defendants cannot
guess what I was going to say. I say that these defendants sat like graven images and
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made no explanation whatever,' -- when counsel for defendants again interrupted him and
made objection, when he added, 'by calling other witnesses on their side.' The court said:
The line is very clearly drawn [**13] in such cases, and it is this: As has been stated
by the district attorney, he has no right to comment -- he did not comment -- upon the
fact that the two defendants did not take the stand; but he has a perfect right to discuss
at any length the fact that they did not call witnesses or produce evidence to discredit the
government's case. Any reference made to their not taking the stand themselves is not
proper, but a reference to their not calling witnesses to testify in their behalf is proper.’
The United States attorney continued: 'I have not commented, and do not comment, upon
the fact that these defendants did not get upon the stand. I have no right to do so. The
law is perfectly plain that the fact does not create any presumption against them. But I do
comment upon the fact that they called no witnesses. I do comment upon the fact that
here is a case which, upon the face of the testimony, has excited the whole parish of
Ascension for the past three years, and witnesses up there are as plentiful as blackberries,
and they have not called a single witness to weaken or demolish the fabric that the
government has built against them.' Counsel for defendant Cox then said to the [**14]
United States attorney: 'You stated that Cox called no witnesses. As a matter of fact, he
called five in connection with Mr. Wright, and they were put upon the stand for the special
purpose of dlscredltmg the statement made by Stevens as to matters that transpired at
Mr. Cox's house." The United States attorney then continued: 'Well, I will state this: That
neither Cox nor Cornet called any witnesses as to any substantial fact set forth in these
indictments. Of course, they called some witnesses, but they did not call such witnesses
as they might have done.' To all of which statements of the United States attorney and of
the court the defendants Cox and Cornet then and there, when made in the presence of
the jury, excepted, and still except.”

HN6FThe act of congress which permits a defendant at his own request to be a witness
provides "that his failure to make such request shall not create any presumption against
him." 20 Stat. 30, c. 37. To prevent such presumption being created, no hostile comment
on the defendant's silence should be permitted in argument before the jury. Any ailusion
by counsel to the fact that the defendant on trial has failed to testify is improper. The trial
[*¥*15] court should promptly stop any comment or allusion to the failure of a
defendant to testify as a witness. Where such comment is made, and, on objection by the
defendant, the court fails or refuses to interfere, and evinces no disapprobation of the
course of counsel, and gives no instruction to the jury to remove the probable impression
of such comment, the defendant, on writ of error, would be entitled to a new trial. Wilson
v. U.5., 149 U.S, 60, 13 Sup. Ct. 765, 37 L. Ed. 650. In this case the district attorney did
allude to the failure of two of the defendants to take the stand. He was immediately
interrupted by opposing counsel, when he admitted that he had no right to make such
comment. The important part of the incident is that the court immediately heid that the
district attorney had no right to comment on the failure of the defendants to testify. Both
the district attorney and the court expressed themselves to the effect that such comment
was improper. But it is said that the colloquy necessarily reminded the jury that two of the
defendants had not testified. That is probably true. The fact, however, that one of the
three did testify necessarily called to their attention [**16] the fact that two of the
defendants did not take the [*813] stand. If the incident had closed here, it would
scarcely have appeared that the defendants were prejudiced substantially. But it did not
close here. The court, after the case had been argued, instructed the jury as follows:

"The court is requested to instruct the jury that the fact that neither of the defendant Cox
nor Cornet testified in his own behalf must not be considered by the jury. The law gives to
a defendant in a criminal case the right to testify in his own behalf, but it does not compel
him to do so, and, if he does not, that fact must not be construed in any way to his
prejudice.” And the court added: "This has already been stated once by the court, and
twice by the United States attorney."

In U.S. v. Snyder (C.C.) 14 Fed. 554, the United States attorney made remarks conceded
to be improper, but McCrary, circuit judge, held that the error was cured by the correcting
charge of the court. In Ruloff v. Pegple, 45 N.Y. 213, it appears that the trial judge
repeatedly referred to and commented on the failure of the defendant to be sworn as a
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witness. But later, his attention being called to his error, [*¥*17] he corrected it by
telling the jury that there was no law requiring the defendant to be sworn, and no
inference to be drawn against him from the fact of his not being sworn. The court heid
that this corrected the error. It seems to us that both at the time of the colloquy, and
subsequently in the charge given, the position assumed by the court conformed to the
law. A motion was made for a new trial, based in part on this matter, and the motion was
overruied by the court. If it had appeared that the defendants had in any way been
prejudiced by this incident, it was the duty of the trial court to grant a new trial. It may be
well to note that the exception reserved is to "all of the statements of the United States
attorney and of the court.” The rulings of the court, at least, seem to have conformed to
the wishes of the defendants. We do not think that, on principle or authority, the remarks
of the United States attorney and the ruIings of the court would justify a reversal of the

C.C.A 186, BﬁfEegj_S_@_ N_i_t_e_z v, State ,(Le.'x Cr Apg_)ﬁS_ﬁ,_S_){!_, 763 769; State V. Parge_[,
7 La. Ann. 83.

There [**18] are several exceptions raising questions as to the admissibility of evidence
offered by the government on the trtal. We have carefully considered the severai
assignments of error based on them. The evidence in each instance was, we think,
properly admissible under somie one of the counts of the indictment. We do not deem it
necessary to discuss these assignments separately. We think that the record contains no
reversible error, and that the judgment of the circuit court must be affirmed.

DISSENTBY: PARDEE

DISSENT: PARDEE, Circuit Judge (dissenting). In my judgment, the trial court erred in
overruling the demurrers to the indictments, and to each count thereof, and for this error
the judgment of the circuit court should be reversed, and a new trial ordered.

In U.S. v. Cruikshank, 92 U.S. 557, 558, 23 L. Ed. 593, the court said:

"In criminal cases prosecuted under the laws of the United States, the accused has the
constitutional right 'to be informed of the nature and cause [¥814] of the accusation.'
Const. Amend, 6. In U,S. v, Mills, 7 Pet. 142, 8 L. Ed, 637, this was construed to mean
that the indictment must set forth the offense 'with clearness and all necessary certainty
to [**19] apprise the accused of the crime with which he stands charged’; and in U.S.
v. Cook, 17 Wall. 174, 21 L. Ed. 539, that 'every ingredient of which the offense is
composed must be accurately and clearly alleged.’ It is an elementary principle of criminal
pleading that where the definition of an offense, whether it be at common law or by
statute, 'includes generic terms, it is not sufficient that the indictment shall charge the
offense in the same generic terms as in the definition, but it must state the species. It
must descend to particulars. 1 Archb. Cr. Prac. & Pl. 291. The object of the indictment is -
- First, to furnish the accused with such a description of the charge against him as will
enable him to make his defense, and avail himself of his conviction or acquittal for
protection against a further prosecution for the same cause; and, second, to inform the
court of the facts alleged, so that it may decide whether they are sufficient in law to
support a conviction if one shouid be had. For this, facts are to be stated, not conclusions
of law alone. A crime is made up of acts and intent, and these must be set forth in the
indictment with reasonable particularity of time, place, [**20] and circumstances.”

Again, in U.S. v. Carll, 105 U.S, 612, 613, 26 L. Ed. 1133, the court said:

“In an indictment upon a statute, it is not sufficient to set forth the offense in the words of
the statute, unless those words, of themselves, fuily, directly, and expressly, without any
uncertainty or ambiguity, set forth all the elements necessary to constitute the offense
intended to be punished; and the fact that the statute in question, read in the light of the
common law and of other statutes on the like matter, enables the court to infer the intent
of the legisiation, does not dispense with the necessity of alleging in the indictment all the
facts necessary to bring the case within that intent.”
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And in Pettibone v. U.S., 148 U.S. 197, 203, 13 Sup. Ct. 545, 37 L. Ed. 422:

"A conspiracy is sufficiently described as a combination of two or more persons, by
concerted action, to accomplish a criminal or uniawful purpose, or some purpose not in
itself criminal or unlawful, by criminal or unlawful means.”

in U.S. v. Britton, 108 U.S. 193, 204, 2 Sup. Ct. 534, 27 L. Ed. 700, the supreme court
said: '

"The offense charged In the counts of this indictrent is a conspiracy. This offense

[**21] does not consist of both the conspiracy and the acts done to effect the object of
the conspiracy, but of the conspiracy alone. The provision of the statute that there must
be an act done to effect the object of the conspiracy merely affords a locus penitentiae, so
that, before the act done, either one or all of the parties may abandon their design, and
thus avoid the penalty prescribed by the statute. It follows as a rule of criminal pleading
that, in an indictment for conspiracy under section 5440, the conspiracy must be
sufficiently charged, and that it cannot be aided by the averments of acts done by one or
more of the conspirators in furtherance of the object of the conspiracy. Reg. v. King, 7
Q.B. 782; Com. v. Shedd, 7 ‘c:gsh. 514."

Taking the definition of "conspiracy," as given in Pettibone v. U.S., supra, and applying
the rules declared in U.S. v. Cruikshank, U.S. v. Carll, and U.S. v. Britton, supra, the
indictments in this case, and every count in the same, should be held bad, because the
charge made in each is only general, to wit, that the defendants "did conspire,” etc.,
without charging the defendants with any combination or agreement or confederation with
each other [**22] or with any other person or persons, and there is no equivalent to
show concerted [*815] action. To have committed the offense of conspiracy, they must
have combined and agreed together or combined and agreed with some other person or
persons; and such combination and agreement should be averred, so that the court and
trial jury can determine whether the acts constituting the crime have been commiitted. To
merely charge that the defendants "did conspire” is not to charge specific facts, but to
charge a legal conclusion. An indictment, to be sufficient, must inform the court of the
facts alleged, so that it may decide whether they are sufficient in law to support a
conviction if one should be had. For this, facts are to be stated, not conclusions of law
alone. See U.S. v. Cruikshank, supra. In regard to defects or imperfections in matters of
form under section 1025, Rev. St., so much relied on by my Brethren, I need only again
quote from U.S. v. Carll, where an indictment was held bad because, while the defendant
was charged that at a certain time and place, feloniously and with intent to defraud, he
did pass, utter, and publish a falsely made, forged, counterfeited, and altered [*%*23]
obligation and security of the United States, following the statute literally, the court held
that the same was defective, because the indictment failed to expressly charge scienter
with regard to the passing, uttering, etc.; and the court used this expressive language:

"This indictment, by omitting the allegation contained in the indictment in U.S. v. Howell,
11 Wall. 432, 20 L. Ed. 195, and in all approved precedents, that the defendant knew the
instrument which he uttered to be false, forged, and counterfeit, fails to charge him with
any crime. The omission is of matter of substance, and not a ‘defect or imperfection in
matter of form only,’ within the meaning of section 1025 of the Revised Statutes.”

And so I say that this indictment, by omitting the aliegations contained in the indictment
in Delay v. U.S., 152 U.S. 539, 14 Sup. Ct. 680, 38 L. Ed. 545, and in all approved
precedents, that the defendants did conspire, combine, confederate, and agree together
among themselves, or equivalent thereto, fails to charge any crime, and that the omission
is a matter of substance, and not a defect or imperfection in form, within the meaning of
section 1025, Rev. St. If we had before [**241 us an indictment under section 5339,
Rev. St. U.S., which provides that "every person who commits murder” upon the high
seas, etc., within the admiraity and maritime jurisdiction of the United States, and out of
the jurisdiction of any particular state, etc., shall suffer death, and which indictment
charged that one Richard Roe, in the peace, etc., and on the high seas, etc., within the
admiralty jurisdiction of the United States, and out of the jurisdiction of any particular
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state, did unlawfully murder John Doe, it would seem that nearly all the reasons given by
my Brethren in favor of sustaining the indictment in the instant case would be as
applicable, and I think as plausible, te maintain the supposed indictment charging Richard
Roe with murder. We couid say that the statute on which the indictment is framed uses
only the word murder, -- "every person who commits murder”; and in numerous acts of
congress providing for the punishment of homicides the same or substantially the same
language is used by the congress as being sufficient to show the killing of a human being
with malice prepense or aforethought, [*816] express or implied, and that in so using
the word congress [*¥*25] is sustained by the dictionaries and by the best usage; for, if
we turn to Webster’s Dictionary, we find "murder” defined as "the offense of killing a
human being with malice prepense or aforethought, express or implied"; and the same, or
its equivalent, can doubtless be found in all the dictionaries extant. If we turn to the Bible,
we find that from Genesis to Revelations the malicious killing of a human being is
recognized as murder; and the sixth commandment, as found in the standard Prayer
Book, is, "Thou shalt do no murder.” The ancient Chaucer, the father of English poetry,
says "Mordre will out;" and in Shakespeare we find, "Macbeth does murder sleep," as he
did murder his benefactor King Duncan; and we might say that, when congress enacted
that "every person who commits murder,” it used the word "murder" as it is used by
Engiish writers and speakers; and it would have added nothing to the meaning to have
added the words "with malice prepense or aforethought." We can further say, which I
have no doubt would be true, that we are cited to no case to show that the word "murder”
is not sufficient of itself, and that forms and text-books or precedents copied from forms
can alone [**26] be cited as showing the indictment insufficient. And I think that we
could also cite section 1025, Rev. St., to say that the words omitted in the indictment
related only to form, or, as Mr. Justice Brewer expresses it, "mere manner of stating a
fact”; and we could go still further, and say that the defendant must have understood,
from the use of the word "murder," that the killing charged against him was with malice
prepense or aforethought, and that no one reading the indictment could come to any
other conclusion than that the indictment charged murder, and cite Mr. Justice Peckham
in Price v. U.S., 165 U.S. 315, 17 Sup. Ct. 368, 41 L. Ed. 729: "When this is the case, the
indictment is good enough.” In the case supposed, notwithstanding the cogency of these
reasons, the indictment would be held bad in every court in this country; but the
suggested case weli illustrates the danger of departing in criminal pleading from well-
recognized principles, and particularly from that declared in U.S, v. Carll, supra:

"The fact that the statute in question, read in the light of the common law and of other
statutes on a like matter, enables the court to infer the intent of the legislature, does
[**27] not dispense with the necessity of alleging in the indictment all the facts
necessary to bring the case within that intent."
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854 F. Supp. 254, *; 1994 U.S. Dist. LEXIS 7526, **

UNITED STATES OF AMERICA, v. OMAR AHMAD ALI ABDEL RAHMAN, a/k/a "Omar Amed
Ali," a/k/a "Omar Abdel Ai-Rahman," a/k/a "Sheik Rahman," a/k/a "The Sheik," a/k/a
"Sheik Omar," EL SAYYID NOSAIR, a/k/a "Abu Abdallah,: a/k/a "El Sayyid Abdul Azziz,"
a/k/a "Victor Noel Jafry," IBRAHIM A. EL-GABROWNY, SIDDIG IBRAHIM SIDDIG ALI
CLEMENT RODNEY HAMPTON-EL, a/k/a "Abdul Rashid Abdullah," a/k/a "Doctor Rashid,"
MOHAMMED ABOUHALIMA, ABDO MOHAMMED HAGGAG, AMIR ABDELGANI, a/k/a "Abdou
Zaid," FARES KHALLAFALLA, a/k/a "Abdou Fares," TARIG ELHASSAN, FADIL ABDELGANI,
MOHAMMED SALEH, a/k/a "Mohammed Ali,” VICTOR ALVAREZ, a/k/a "Mohammed,"
MATARAWY MOHAMMED SAID SALEH, a/k/a "Wahid," EARL GANT, a/k/a "Abd Rashid,"
a/k/a "Abd Jalil," a/k/a "Abdur Rasheed,” Defendants.

S3 93 Cr. 181 (MBM)
UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF NEW YORK

854 F, Supp. 254; 1994 U.S. Dist. LEXIS 7526

June 7, 1994, Decided
June 7, 1994, Filed

CASE SUMMARY

PROCEDURAL POSTURE: Defendants filed motions to strike references to a murder
and an assassination plot from a portion of the indictments against them charging
them with sedition, under 18 U.S.C.S. § 2384; one defendant filed a motion to sever
the charges against him. All defendants filed motions to sever their trials.

OVERVIEW: Defendants were charged with a seditious conspiracy based on their
participation in the 1993 bombing of the World Trade Center and other terroristic acts.
The overt acts taken in furtherance of the conspiracy included the murder of an Israeli
rabbi and the proposed assassination of the Egyptian president during his visit to the
United States. Defendants sought to strike all references to the murder and
assassination plot and to sever their trials. The court found that the prosecution failed
to establish how the foreign rabbi's murder was an overt act that furthered the goals
of the alleged seditious conspiracy. However, as the assassination plot would have
had a direct impact on the United States' ability to conduct foreign relations, it could
have been deemed an act in furtherance of the conspiracy. The court refused a
defendant’s request to sever several counts on the basis that the charges were
unrelated to sedition because the charges at issue were admissible to prove an over-
arching plan, association, and motive for the sedition charge. Finally, neither the
number of defendants nor the potential prejudice from joinder warranted severance of

defendants and separate trials.

OUTCOME: Defendants’ motion to strike the reference to the Israeli rabbi's murder
from the sedition charge was granted, but the motion to strike the reference to the
plot to assassinate the Egyptian president was denied. A defendant's motion to sever
the charges against him was denied; all defendants motions to sever their trials were

denied.
CORE TERMS: conspiracy, murder, indictment, seditious, severance, furtherance,
narcotic, overt act, sedition, bombing, distribute, admissible, oppose, flour, codefendant,

assassination, participating, prejudicial, convicted, terrorism, joinder, sever, foreign
relations, memorandum, slaying, planned, proffer, biow, levy, conspirators
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2 Criminal Law & Procedure > Criminal Offenses > Miscellaneous Offenses > Espionage &
Treason
HN1¥ See 18 1J.5.C.S. § 2384,

Bl criminal Law & Procedure > Criminat Offenses > Miscellaneous Offenses > Espionage &
Treason '
#N2% The kind of war punishable under 18 U.5.C.S. § 2384 does not require the
presence of a foreign power, or an actual war in the sense of forcible conquest of
territory and supplanting of the government.

= Criminal Law & Procedure > Criminal Offenses > Miscellaneous Offenses > Espionage &
Treason
HN33 18 U.S.C.S. § 2384 requires no furthering at all of the goal of sedition for liability
to attach because the crime is the agreement to promote the ends the law
forbids. Indeed, the statute contains no requirement of an overt act. The
question for the jury is what the defendants intended, in the sense that because
the gist of the crime is agreement, the defendants’ intent determines whether or
not they committed it.-

Treason

HN4% The appropriate inquiry regarding what conduct furthers a seditious end within
the meaning of 18 U.S.C.S. § 2384 is whether the evidence the government
seeks to introduce is, considered in the context of all the proof to be offered,
would form an adequate basis for a rational juror to conclude that a defendant
intended to levy war on the United States or oppose its authority by force.

Criminal Law & Procedure > Criminal Qffenses > Inchoate Crimes > Conspiracy
Criminal Law & Procedure > Evidence > Admission, Exclusion & Preservation

H#NS$ Not all conduct admissible to prove the existence of a charged conspiracy is
necessarily conduct in furtherance of that conspiracy.:

E Criminal Law & Procedure > Criminal Offenses > Inchoate Crimes > Conspiracy

HN6% AR overt act in furtherance of the conspiracy must occur within the limitations
period, and such an act must not be merely an ancillary act of concealment
performed after the objects of the conspiracy have been achieved; a court is
thus required to examine the objective nature of an overt act.

Criminal Law & Procedure > Pretriai Motions > Joinder & Misjoinder

HN7% Fed. R. Crim. P. 8(b) permits joinder of defendants only when they are charged
with participating in the same act or transaction or in the same series of acts or
transactions, notwithstanding that when the counts proposed to be severed
relate to the movant alone the standard might be the more permissive joinder
standard of Fed. R. Crim. P. 8(a), which requires only that the charged offenses
be of the same or similar character or parts of a common scheme or plan.

B criminal Law & Procedure > Pretrial Motions > Severance > Severance of Defendants

HNB4 There is a rebuttable presumption against trying mere than 10 defendants
together in a trial tikely to last longer than four months. Nonetheless, the court's
inquiry in the end remains whether, on balance, the fair administration of justice
will be better served by one aggregate trial of all indicted defendants or by two
or more trials of groups of defendants. Weighing heavily in that balance is the
familiar principle that defendants who have been indicted together shouid be
tried together, a principle informed by considerations of both efficiency and
fairness, including promotion of accuracy in the assessment of relative
culpability, and avoidance of: (i) repetitive proceedings with attendant
inconvenience and trauma; (ii) random favoritism to later tried defendants; and
(i} inconsistent verdicts.
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2 Criminal Law & Procedure > Pretrial Motions > Severance > Severance of Defendants
#4943 When defendants have been joined properly under Fed. R. Crim. P. 8(b), a
district court should grant a severance under Fed. R. Crim. P. 14 only if there is
a serious risk that a joint trial would compromise a specific trial right of one of
the defendants, or prevent the jury from making a reliable judgment about guilt
or innocence.

E Criminal Law & Procedure > Pretrial Motions > Severance > Severance of Defendants
HN10% Mutually antagonistic defenses are not prejudicial per se. Fed. R. Crim. P. 14
does not require severance even if prejudice is shown; rather, it leaves the
tailoring of the relief to be granted, if any, to the district court’s sound
discretion.

Bl Criminal Law_& Procedure > Criminal Offenses > Inchoate Crimes > Conspiracy
B Criminal Law & Procedure > Pretrial Motions > Severance > Severance of Defendants
HM11% Differing levels of culpability and proof are inevitable in any multi-defendant
trial and, standing alone, are insufficient grounds for separate trials. Proof of
the full nature and scope of a conspiracy is admissible even at the trial of lesser
participants. A defendant-cannot claim improperly prejudicial spillover from the
introduction of such proof.

COUNSEL: [*¥1] ROBERT S. KHUZAMI, ESQ., ANDREW C. MCCARTHY, ESQ.,
ALEXANDRA REBAY, ESQ., Assistant U.S. Attorneys, New York, NY.

EMMANUEL A. MOORE, ESQ. (Legal Advisor to Defendant Abdel Rahman, Pro Se), Hollis,
NY. WILLIAM M. KUNSTLER, ESQ., RONALD L. KUBY, ESQ. (Attorneys for Defendants Eli-
Gabrowny & Siddig Ali), New York, NY. KENNETH D. WASSERMAN, ESQ. (Attorney for
Defendant Hampton-El), New York, NY. STEVEN M. BERNSTEIN, ESQ. (Attorney for
Defendant Amir Abdelgani), New York, NY. VALERIE S. AMSTERDAM, ESQ. (Attorney for
Defendant Khallafaila), New York, NY. JOYCE C. LONDON, ESQ. {Attorney for Defendant
Elhassan), New York, NY. WESLEY M. SERRA, ESQ. (Attorney for Defendant Alvarez), New
York, NY. JOHN H. JACOBS, ESQ. (Attorney for Defendant Saleh), New York, NY. CHARLES
LAVINE, ESQ., Grossman Lavine & Rinaldo (Attorney for Defendant Fadil Abdelgani},
Forest Hills, NY. ANDREW PATEL, ESQ. (Attorney for Defendant Gant), New York, NY.
DAVID L. LEWIS, ESQ., Lewis & Fiore (Attorney for Defendant Abouhalima), New York,
NY. THOMAS H. NOOTER, ESQ., Freeman Nooter & Ginsberg (Attorney for Defendant Said
Saleh), New York, NY. LAWRENCE SCHOENBACH, ESQ. (Attorney for Defendant Haggag),
New York, NY. ROGER [**2] STAVIS, ESQ. (Attorney for Defendant Nosair), New York,

NY.

JUDGES: Mukasey

OPINIONBY: MICHAEL B. MUKASEY
OPINION: [_*257] OPINION AND ORDER
MICHAEL B. MUKASEY, U.5.D.J.

Defendant E! Sayyid Nosair has moved to strike from Count One of the indictment
references to the murder of Meir Kahane, and to sever Counts Five, Six, Seven, Eight and
Ten. nl1 Further, defendant Mohammed Abouhalima has moved to strike from Count One
references to a plan to assassinate Egyptian president Hosni Mubarak, and to bar all
reference at trial to either of these incidents as unduly prejudicial under Fed. R, Evid. 403.
In addition, Nosair, Omar Ahmad Ali Abdel Rahman, Mohammed Abouhalima, Fares
Khaliafalla, Mohammed Saleh and Matarawy Mohammed Said Saleh have moved to sever
all counts against them and for separate triais. All defendants have been permitted to join
in one another's motions to the extent those motions relate to them, with the exception of

httn-famrss levie romfrecaarch fratrmasia? VAR RRIWWRATaANET ASTNEFAaAA1IVTIFT Rrreur—la AUNA NN



Get a Document - by Citation - 854 F. Supp. 254 F4H H11H

Ibrahim El-Gabrowny, who disclaimed any motions other than those he made, a waiver
apparently in aid of his unsuccessful motion for a severance and an early trial.

nl Nosair has moved also to dismiss those counts as barred by the double jeopardy clause
of the Fifth Amendment. That motion is treated in a separate opinion being filed
contemporaneously with this one.

The government has responded with an unusually detailed and lengthy brief meant to
serve as a partial evidentiary proffer in opposition to the motions.

[*¥258] For the reasons set forth below, the motion to strike the references in Count
One to the Kahane murder is granted. The other motions are denied.

I

Count One of the indictment charges a seditious conspiracy to levy a war of urban
terrorism against the United States through a series of violent acts principally in New
York, both accomplished and proposed. These violent acts, set forth in that section of
Count One listing the means allegedly used by the defendants to further the objects of the
conspiracy (Indictment PP 10-15), include the bombing of the World Trade Center in
February 1993, the planned bombing of buildings and vehicular tunnels in June 1993, and
the assassination of various public figures. They include also the commission of
unspecified "acts of terrorism designed to undermine the foreign relations of the United
States.” (Indictment P 15)

The overt acts allegedly taken In furtherance of this scheme include both the murder in
November 1990 at a New York hotel of Meir Kahane {Indictment P 16 f) -- a rabbi and
leader of [*¥*4] a small radical group opposed, among other things, to any Arab
presence within the biblically defined borders of Israel n2 -- and the proposed
assassination of Egyptian president Hosni Mubarak during his 1993 visit to the United
Nations (Indictment P 16 t, u).

21.

II.

Defendants argue as to the assassination of Kahane and the planned assassination of
Mubarak that, whatever those acts might accomplish or assist, they are simply unrelated
to any goal reasonably defined as sedition, and therefore they cannot be included within a
count that charges conspiracy to commit sedition. Defendants note that Kahane was not a
federal official (indeed, he was an Israeli citizen), that the shooting of the postal officer
after the Kahane slaying was entirely unrelated to that officer's governmental function,
and that Mubarak is an Egyptian; they argue that killing foreign citizens and incidentally
related acts cannot be sedition against the [**5] United States. (Nosair Mem. 13,
Abouhalima Mem. 65-66, 69-71)

The government’s response is that the conspirators themselves saw both acts as
furthering a sediticus goal: Thus, for example, they regarded Kahane as a proponent of
Jewish emigration to Israel and the United States as a supporter of Zionists and pro-
Israeli groups {(Gov't. Mem. 69), and Kahane presumably as one who fit in one or both
categories. Therefore, a blow against Kahane, the government argues, was a blow that
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was "part of a greater struggle” (Gov't Mem. 70) against the "infidel' West, of which the
United States was deemed the leader” {Gov't Mem. 69), a struggle that inciuded the
bombing of the World Trade Center. (Gov't. Mem. 70) Further, the conspirators allegedly
regarded Mubarak as a puppet of the United States, and thus a blow against him
presumably was a blow against the United States. (Gov't. Mem. 70-71) The crux of the
government's argument, however, is not the actual connection between either Kahane or
Mubarak and official acts and policies of the United States. The government argues that
because both acts were on the agenda of the conspirators and were perceived by them as
furthering a goal that included [**6] sedition, they should be provable as acts in
furtherance of a conspiracy to accomplish sedition: '

Aside from the fact that there need have been no furthering [of the goal of
sedition] at all for [statutory] liability to be established, . . . the material issue
in this case is not what the government (or, for that matter, defense counsel
or the Court) believes, however objectively, might advance a war against the
United States. The guestion for the jury is what the defendants intended --
and the appropriate inquiry is whether the evidence the government seeks to
introduce, considered i the context of all the proof to be offered, would form
an adequate basis for a rational juror to conclude that the defendants
intended to levy war on the United States or oppose its authority by force.

(Gov't. Mem. 72) (emphasis in original}.

An evaluation of the parties' arguments requires a comparison of the charges in the
[*259] indictment with the statute that defines and proscribes seditious conspiracy, ¥
F

1

18 U.S.C. § 2384:

If two or more persons in any State . . . conspire to overthrow, put down, or
to destroy by force the Government of the United States, [*¥*7] or to levy
war against them, or to oppose by force the authority thereof, or by force to
prevent, hinder or delay the execution of any law of the United States . . .
they shall each be fined not more than $ 20,000 or imprisoned not more than

20 years, or both.

The theory of the indictment is that the defendants conspired "to levy a war of urban
terrorism against the United States, to oppose by force the authority of the United States,
and by force to prevent, hinder and delay the execution of laws of the United

States." (Indictment P 9) The indictment charges that the defendants planned to commit
five separate kinds of acts in furtherance of the conspiracy's objectives (Indictment PP 10-
15): bombings of government and {andmark buildings and of vehicular tunnels and
bridges; kidnapping of particular government, law enforcement and judicial officers;
obstruction of justice designed to secure the release of imprisoned members of the
organization; concealment of their uniawful activities; and opposition to the federal
government through unspecified "acts of terrorism designed to undermine the foreign
relations of the United States." (Indictment P 15)

To be sure, "2%the kind of "war" punishable [**8] under § 2384 does not require the
presence of a foreign power, or an actual war in the sense of forcible conquest of territory
and supplanting of the government. "Congress enacted Section 2384 to help the

=

government cope with and fend off urban terrorism.” United States v. Rodriguez, 803 F.2d

318, 320 (7th Cir. 1986). The interests to be protected by enforcing the statute include
the government's interest "in safeguarding pubtic security.” Id. That is perhaps the most
basic function of government, and is what those who established our government had in
mind when they drafted a Constitution whose purpose, among others, was "to insure
domestic Tranquility.” U.S. Const. pmbl.

<,
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However, although this statute protects basic societal interests and must be read to cover
a wide spectrum of activities, for the reasons summarized below I cannot agree with the
government when it argues, as it seems to in the above quoted portion of its
memorandum (see p. 4, supra), that the law has no objective limits whatever. Oddly, the
government seems to have arrived at this mistaken view through a series of correct
arguments strung together to reach an incorrect [**9] result. Thus, the government is
correct when it insists that the statute #¥¥¥requires "no furthering at all" of the goal of
sedition for liability to attach because the crime is the agreement to promote the ends the
law forbids. (Gov't. Mem. 72) Indeed, the statute contains no requirement of an overt act.
The government is correct also when it points out that "the gquestion for the jury is what
the defendants intended,” (id.) in the sense that because the gist of the crime is
agreement, the defendants' intent determines whether or not they committed it.

The government is correct as well when it states that ""M¥¥the appropriate inquiry is
whether the evidence the government seeks to introduce, considered in the context of all
the proof to be offered, would form an adequate basis for a rational juror to conclude that
the defendants intended to tevy war on the United States or oppose its authority by
force." (Id.) But it is here that the government's argument goes astray, conflating the
issue of what conduct furthers a seditious end within the meaning of the statute with the
entirely separate issue of what evidence may be admissible to help prove an agreement to
achieve that end. #¥5¥Not [**10] all conduct admissible to prove the existence of a
charged conspiracy is necessarily conduct in furtherance of that conspiracy. If it were,
there would be no such thing as other crimes evidence in a conspiracy case. See Fed. R.
Evid. 404(b).

The Kahane murder, if it were proved to have been the act of more than one of these
defendants, would be admissible for a variety of reasons at a joint trial, even if had not
been charged in a separate substantive count or mentioned in the conspiracy count.
[*260] Those reasons include to show that defendants associated with one anather, to
demonstrate a common scheme of which the conspiracy charged in Count One was a part,
to prove that defendants intended to do more than talk about acts of violence, to explain
why other defendants were intent on freeing Nosair after he was convicted on weapons
charges relating to the murder, and perhaps for other reasons as well. In that sense,
proof of the murder would help prove the seditious conspiracy -- but in that sense only.
The murder of Kahane could not be in itself an overt act tending to accomplish the goals
of a seditious conspiracy unless, objectively, that murder could further an end that the
statute [**11] prohibits agreeing to further, wholly apart from what the defendants
thought or believed. Were the rule otherwise, the seditious conspiracy statute would
expand infinitely to embrace the entire agenda of anyone who violated it, whether or not
that agenda aiso included an objectively non-seditious pian.

The flaw in the government's argument may be illustrated by an example having nothing
to do with this case. Consider a defendant charged with conspiracy to distribute narcotics.
If that defendant distributes a package that contains oniy flour, in the belief that the
substance in fact is hercin, he can be convicted of conspiracy because he intends to
distribute heroin and has agreed to do so, United States v. Murray 527 F.2d 401, 411-12
(5th Cir. 1976); United States v, Senatore, 509 F. Supp. 1108, 1110-11 (E.D. Pa. 1981},
and cases cited therein, aithough he cannot be convicted of the substantive offense. See
Murray, supra (stressing distinction between conspiracy and substantive charge). In such
a case, a conspiracy count properly could allege the overt act of distributing flour, because
[**12] the defendant thought the flour was heroin. But if it is alleged that he knew the
package contained fiour, and that he agreed to distribute it in the belief that flour is a
narcotic drug, then such an act could not be alleged as one in furtherance of the
conspiracy.

Moreover, he could not be convicted of conspiring to distribute narcotics if the distribution
of flour is the only proof of his agreement to distribute narcotics. Cf. Grunewald v. United
States, 353 U.S, 391, 396-97, 401-02, 1 L. Ed. 2d 931, 77 S. Ct. 963 (1957}, requiring
that #¥¢¥an overt act in furtherance of the conspiracy occur within the limitations period,
and that such an act not be merely an ancillary act of conceaiment performed after the

=
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objects of the conspiracy have been achieved, a holding that necessarily requires a court
to examine the objective nature of an overt act. Even if there is other proof of the
hypothetical defendant's agreement to distribute narcatics, the knowing distribution of
flour cannot be transformed into an overt act in furtherance of that agreement simply
because the defendant has been shown by other proof to have agreed aiso-to [**13]

distribute narcotics.

The subject of proof is significant because the indictment has charged that the Kahane

“murder was an overt act in furtherance of the seditious conspiracy, and a jury presumably

would be asked to consider it as such, and not merely as evidence tending to establish the
conspiracy in the more remote ways suggested above. See p. 7, supra. However, the
government's extensive memorandum does not suggest any way in which the Kahane
murder could have furthered the goals of a seditious conspiracy beyond the statement
that the defendants thought it did. That is not enough.

Nor does the equation change simply because the statute in question does not require the
commission of an overt act. The government chose to put before the grand jury an
indictment that included an allegation that certain overt acts were taken in furtherance of
the conspiracy. Presumably, the government intends the jury to consider such acts, if
proved, as evidence that the defendants agreed not simply to engage in miscellaneous
criminal conduct, but agreed specifically to oppose the United States government in the
ways the statute forbids. Once the acts have been alleged in the indictment, the [*¥*14]
government is not relieved from the rigors of logic simpiy because the statute did not
require that the acts be included in the first place. '

The alleged plan to assassinate Mubarak presents a different issue, even though [*261]
the government has argued for its inclusion as an overt act on the same basis as it argues
for inclusion of the Kahane murder: that the defendants thought of Mubarak in essence as
a representative of the United States, and therefore thought of his murder as a blow
against the United States. The indictment charges that one of the means employed by the
conspirators to further the objects of the conspiracy was to "oppose by force the
government of the United States by planning and committing acts of terrorism designed
to undermine the foreign relations of the United States.” It is at least objectively plausible
that the plot to murder a foreign head of state while he was on United States soil would
have a direct impact on this country's ability to conduct its foreign relations, and thus
would constitute an agreement "to oppose by force the autherity” of the United States to
conduct its foreign relations. Therefore, the alleged pian to assassinate Mubarak,
accompanied [**151 by proof of animus against the United States, may be proved as a
step in furtherance of the seditious conspiracy charged in the indictment. Proof of such
animus is crucial, however, because without it the defendants would be shown merely to
have engaged in conduct that conflicted incidentally with some policy of the United States.
If that were enough to constitute sedition, then our hypothetical defendant charged with
narcotics conspiracy (see pp. 7-8, supra), if he were armed, could be charged with
sedition as well, because in agreeing to traffic in narcotics with the aid of force he would
be agreeing, albeit incidentally, to oppose by force a policy of the-United States.

Accordingly, the motion to strike from Count One reference to the Kahane murder is
granted, but the motion to strike the reference to the Mubarak assassination plan is

denied.

II.

Nosair's motion pursuant to Fed, R. Crim. P. 14 n3 to sever the counts charging the
murder of Kahane {Count Five), the contemporaneous attempted murder of a postal
officer (Count Six) and corresponding weapons charges {Counts Eight, Nine and Ten) is
based on the claim that those charges are unrelated to the principal charge in [*¥¥16]
the indictment, the seditious conspiracy charged in Count One.
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n3 Rule 14 provides in relevant part: "If it appears that a defendant . . . is prejudiced by a
joinder of offenses or of defendants in an indictment . . . or by such joinder for trial
together, the court may order an election or separate trials of counts, grant a severance
of defendants or provide whatever other relief justice requires.”

Nosair's severance motion will be measured against the more restrictive joinder standard
of AN7¥Fed. R. Crim. P. 8(b), permitting joinder of defendants only when they are
charged with participating "in the same act or transaction or in the same series of acts or
transactions,” notwithstanding that when the counts proposed to be severed relate to the
movant alone the standard might be the more permissive joinder standard of Fed. R.
Crim. P. 8(a), which requires only that the charged offenses be "of the same or similar
character” or "parts of a common scheme or plan." The government's memorandum
proffers evidence that the conspiracy [¥*17] charged in Count One antedated the
Kahane murder, including allegations that Nosair and others participated in paramilitary
training (Gov't. Mem. 9-10), that such activities were reported to Rahman (Gov't. Mem.
10-11), that Mahmud Abouhalima -- a defendant convicted of participating in the World
Trade Center bombing, United, States v. Salameh, et al., 93 Cr. 180 (KTD), and brother of
Mohammed Abouhalima, a defendant in this case -- was supposed to drive Nosair away
from the scene of the Kahane slaying (Gov't. Mem. 12) and that the fingerprints of two
other defendants convicted in the World Trade Center case were found on Nosair's car
after the slaying (id.). This proof suggests at least that the Kahane murder was carried
out as part of a common plan that included the alleged conspiracy. (Gov't. Mem. 10-14)

Accepting that proffer, as I must for current purposes, it is apparent that evidence of the
Kahane murder and the related charges would be admissible even at a trial that included
only Count One, as evidence of the over-arching plan, to show association, to [*262]
demonstrate motive for other acts, and the like. See p. 7, supra. Once such proof is
shown to be admissible, [**18] there is no potential prejudice to be avoided by
severing the charges to which that proof relates.

Nosair's assertion that proof of the Kahane murder and associated charges wouid
constitute a separate trial within a trial is unconvincing. As noted above, such proof is
admissible to help prove the conspiracy charged in Count One. To exclude this proof
entirely would be unfair to the government. To sever the counts charging the substantive
crimes but permit some lesser amount of proof on both sides would be unmanageable.
Just as the government would wish to present proof Nosair committed the substantive
offenses, he would wish to present contrary proof, and would be allowed to do so. Thus, a
severance of the underlying charges would accomplish little of advantage to Nosair.
However, to say that these substantive charges will remain joined to the other charges
does not mean that unlimited proof will be permitted from either side. The court retains
discretion to limit proof, Fed. R, Evid. 403, and will exercise it as appropriate.

For the above reasons, Nosair's motion to sever counts is denied.

Iv.

None of the defendants who have moved pursuant to Fed. R. Crim. P. 14 to sever all
charges [**19] against each of them has moved to sever some group of defendants.
Each appears to be seeking his own trial. Even If that were not the case, all defendants
are charged with participating in the seditious conspiracy described in Count One. For the
reasons set forth below, neither the numerosity of the remaining defendants scheduled for
trial, who now total 13, nor relevant considerations of potential prejudice from joinder,
warrant a severance for any moving defendant. It is convenient to treat these severance
motions together with Abouhalima's motion, pursuant to Fed. R. Evid. 403, n4 to bar all
reference to the Kahane and Mubarak incidents as unduly prejudicial.
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n4 Ruie 403 provides: "Although relevant, evidence may be excluded if its probative value
is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or
misleading the jury, or by considerations of undue delay, waste of time, or needless
presentation of cumulative evidence."

Considered dictum in United States v. Casamento, 887 F.2d 1141, 1151-52 (2d Cir.
'1989), [**20] cert. denied, 493 UJ.S. 1081, 107 L. Ed. 2d 1043, 110 S, Ct. 1138
(1990), appears to have created what amounts to “¥¥a rebuttable presumption against
trying more than 10 defendants together in a trial likely to last longer than four months.
Nonetheless, the court's inquiry in the end remains what it has always been -- namely,
"whether, on balance, the fair administration of justice will be better served by one
aggregate trial of all indicted defendants or by two or more trials of groups of
defendants.”™ Id. at 1151, quoted in United States v. DiNome, 954 F.2d 839, 842 (2d
Cir.), cert. denied, 121 L. Ed. 2d 56, 113 S, Ct. 94 (1992). Weighing heavily in that
baiance is the familiar principle that defendants who have been indicted together should
be tried together, United States v. Ventura, 724 F.2d 305, 312 (2d Cir. 1983), a principle
informed by considerations of both efficiency and fairness, including promotion of
accuracy in the assessment of relative culpability, and avoidance of (i) repetitive
proceedings with [**21] attendant inconvenience and trauma, (ii) random favoritism to
later tried defendants, and (iii) inconsistent verdicts. Richardson v. Marsh, 481 U,S, 200,
210, 85 L. Ed. 2d 176, 107 5. Ct. 1702 (1987).

By those standards, the government's detailed proffer in its memorandum, which does not
purport to be exhaustive (Gov't. Mem. 2), is more than sufficient to rebut whatever
presumption may be created by Casamento against joint trials of defendants based on
sheer numerosity and projected length of the trial. All defendants, 13 rather than the 22
who stood trial in Casamento, are charged with participating at least in the conspiracy
described in Count One, which appears to be less intricate than the interlocking and
geographically dispersed relationships that constituted the narcotics distribution and
money laundering network proved in Casamento. [¥263] 887 F.2d at 1148. The
seditious conspiracy charged here is easily comprehended and invoives discrete incidents
that are easily separable in a juror's mind. Unlike repeated narcotics transactions, which
may be easily confused without the aid of [**22] charts or other devices, the actual
and projected incidents charged here are not difficult to keep straight. A juror is unlikely
- to confuse the murder of Kahane (Gov't. Mem. 11-12) with the planned assassination of
Mubarak (Gov't. Mem. 28-30, 44-46), or either of those with the planned bombing of
vehicuiar tunnels (Gov't. Mem. 37-40) or the actual bombing of the World Trade Center.

(Gov't. Mem. 21-24)

Nor has any defendant convincingly alleged prejudice of the sort that necessitates
severance. The type of prejudice alleged by a defendant to justify severance is important
because the Supreme Court has held that #M*¥when defendants have been joined
properly under Rule 8(b), as I have found these defendants are, "a district court shouid
grant a severance under Rule 14 only if there is a serious risk that a joint trial wouid
compromise a specific trial right of one of the defendants, or prevent the jury from
making a reliable judgment about guilt or innocence." Zafiro v. United States, 122 L. Ed.
2d 317, 113 5. Ct. 933, 938 (1993). No such risk has been described here.

The closest any defendant has come is the allegation in the briefs of Abouhalima [**23]
and Matarawy Mohammed Said Saleh ("Matarawy Saleh") that the joinder of each raises
the risk ("near-certainty” in Abouhalima's estimation (Abouhaiima Mem. 77)) of
inconsistent defenses. At best, however, these allegations are not specific and do not
show convincingly that whatever improper prejudice might result from such defenses
cannot be mitigated or avoided by jury instructions or redaction of evidence.

Abouhalima argues that he, unlike others, spoke to the FBI and warned them about
codefendant Siddig Ibrahim Siddig Ali, and that he ultimately withdrew from the
conspiracy. (Id. 77-78) Although he does not say so explicitly, his argument suggests that
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any attempt to introduce the statement about Siddig Ali would raise problems under
Bruton v. United States, 391 U.S. 123, 20 L. Ed. 2d 476, 88 S. Ct. 1620 (1968), and that
to exclude such evidence would hamstring Abouhaiima's defense. But the Bruton
problems, if they develop, can be avoided by redacting Siddig Ali's name from the
statement in question and instructing the jury. So far as Abouhalima's withdrawal from
the conspiracy, to the extent evidence of such [**24] withdrawal puts him in conflict
with his codefendants and makes him their antagonist at trial, that seems more prejudicial
.to Abouhalima's codefendants than to him, and in any event is not the kind of prejudice
Rule 14 was designed to remedy:

HNIGYE

Mutually antagonistic defenses are not prejudicial per se. Moreover, Rule 14
does not require severance even if prejudice is shown; rather, it leaves the
tailoring of the relief to be granted, if any, to the district court’s sound
discretion.

Zafiro, 113 5, Ct. at 938.

Matarawy Saleh alleges only that his defense necessarily will inculpate other defendants
because he will show that he "was lured into the safehouse through the deception of
[government informant] Emad Salem and [codefendant] Siddig Ali. Once in the
safehouse, he was held at gunpoint by another man" (Matarawy Saleh Mem. 39),
presumably another codefendant. But this defense, again more prejudicial to his
codefendants than to the moving defendant, includes no proffer of evidence that would be
inadmissible at a joint trial and no prospect of impermissible prejudice.

These defendants, and Khallafalla and Mohammed Saleh, also [**25] claim that they
are aileged to have played a lesser role than the others, are otherwise distinguishable
from the others, and that they did not participate directly in some of the criminal incidents
attributable to others. However, the Court of Appeals has iterated and reiterated the
observation that "#NIi¥differing levels of culpability and proof are inevitable in any muiti-
defendant trial and, standing alone, are insufficient grounds for separate trials." United
States v. Carson, 702 F.2d 351, 366-67 (2d Cir.), cert. denied, 462 U.S. 1108 (1983)
(quoted in United [*264] States v. Scarpa, 913 F.2d 993, 1015 (2d Cir. 1990) and
United States v. Chang An-Lo, 851 F.2d 547, 557 (2d Cir.), cert. denied, 488 U.5. 966,
102 L. Ed, 2d 530, 109 S. Ct. 493 (1988)). Proof of the full nature and scope of a
conspiracy is admissible even at the trial of lesser participants. Scarpa, supra, 913 F.2d at
1015 United States v. Nersesian, 824 F.2d 1294, 1304 (2d Cir.), cert. denied, 484 U.5.
957 (1987). [**26] A defendant cannot claim improperly prejudicial spillover from the
introduction of such proof. United States v. Rosa, 11 F.3d 315, 341 (2d Cir. 1993), cert.
denied, 128 L. Ed. 2d. 211, 114 S, Ct. 1565 (1994). Moreover, it bears mention that even
the least of these defendants is charged with knowingly agreeing to and, according to the
government's memorandum (Gov't. Mem. 37-40, 51-57), with actually assisting conduct
which, if it had been fully carried out, would have resulted in mass murder. Such a charge
makes it particularly difficult to credit claims of prejudicial spillover from evidence of, for
example, an incident such as the Kahane slaying or the pilan to assassinate Mubarak, or
even the bombing of the World Trade Center.

Nothing in DiNome is to the contrary. In that case, the Court held that a mistrial should
have been granted as to two defendants who were convicted of mail and wire fraud but
were acquitted on motion at the close of the government's case of the underlying RICO
charges. 954 F,2d at 844-45. However, the basis for that holding was that none of the
evidence [*¥*27] relating to the alleged RICO enterprise, which included "vicious
murders, loansharking, auto theft, pornography, and firearms trafficking and the very
nature of [the RICO enterprise]," was admissible as to them. Id. at 844. Here, each of the
moving defendants except for Nosair is charged principally if not exclusively with
participating in the seditious conspiracy charged in Count One. As to Nosair, the charges
surrounding the Kahane slaying are admittedly of iesser magnitude than the seditious
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conspiracy charge in Count One. However, they simply do not look so disproportionately
innocuous alongside the seditious conspiracy charge as the mail and wire fraud counts
looked alongside the murder and other predicates underlying the RICO charge in DiNome,
in which the defendants there were not alleged to have had any role.

Rahman's motion rests on nothing firmer than the claim that there are counts in which he
is not named, that evidence against others would not be admissibie as to him, and that
improper prejudice would resuit if he is tried together with others, He, however, is alleged
to have been the leader of all the other defendants and a source of [**28] authority for
committing the acts and forming the plans charged in the indictment. Among ail the
defendants, he is the one least abie to argue for severance.

Because the charges are properly joined and the defendants are properly joined, the
severance motions are denied.

Abouhalima’s motion to bar reference to the Kahane and Mubarak incidents as unduly
prejudicial does not merit extended discussion. Again, all defendants are charged with
participating in the seditious conspiracy charged in Count One. For the same reasons the
Kahane and Mubarak incidents cannot justify severance, they are not so prejudicial as to
warrant exclusion under Rule 403. Next to the bombing of buildings, tunnels and bridges,
one actual murder and another proposed murder are not inflammatory. Accordingly,
Abouhalima's motion to exclude reference to those incidents is denied as weil.

S0 ORDERED:

Dated: New York, New York
June 7, 1994

Michael B. Mukasey

U.S. District Judge
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257 F. 378, *; 1919 U.S. App. LEXIS 2212, ** (ix)
BRYANT et al. v. UNITED STATES
No. 3250
Circuit Court of Appeals, Fifth Circuit
257 F. 378; 1919 U.S. App. LEXIS 2212

March 24, 1919

PRIOR HISTORY: [**1]

In Error to the District Court of the United States for the Northern District of Texas;
George W. Jack, Judge.

CORE TERMS: conspiracy, conscription, indictment, convention, overthrow, destroy,
resist, levy, levying, complain, co-operation, resistance, acquitted, indicted, conspire,
treason, charging, membership, convicted, arms, good character, put down, conspirators,
codefendant, treasonabie, accomplish, delegates, forcible, violent, pardon

OPINIONBY: GRUBB

OPINION: [*380] Before WALKER and BATTS, Circuit Judges, and GRUBB, District
Judge.

GRUBB, District Judge. The plaintiffs in error were indicted, tried, and convicted in the
District Court of the United States for the Northern District of Texas for an alleged
conspiracy to overthrow, put down, and destroy by force the government of the United
States and to levy war against them. The indictment included originally 55 defendants and
8 counts. A verdict of guilty was returned against the 3 plaintiffs in error only of all those
originally indicted, and fixed their guilt under the first count of the indictment alone. This
count charged the plaintiffs in error with a violation of section 6 of the Penal Code of the
United States (Act March 4, 1909, c. 321, 35 Stat. 1089 [Comp. St. § 10170]), by
conspiring to overthrow, put down, and destroy by force the government of the United
States and to levy war against them. That section provides, among other things, that if
two or more persons in any state or territory, or in any place subject to the jurisdiction of
[**2] the United States, conspire to overthrow, put down, or destroy by force the
government of the United States, or to levy war against them, they shall each be fined not
more than $5,000, or imprisoned not more than 6 years, or both. No overt act is required
to complete the offense created by this section.

The plaintiffs in error were officials of a secret organization called the Farmers’ and
Laborers' Protective Association, which was organized [*381] in Texas in the year 1914
or 1915, and it was in connection with their activities as officials of this organization that
the charges were preferred. The contention of the government is that the plaintiffs in
error, together with the defendants jointly indicted, who were acquitted, and others not
indicted, formed a conspiracy to prevent the enforcement of any conscription law that
might be passed by Congress, and to overthrow the gevernment of the United States, in
the event such a law was enacted and sought by the government to be enforced.

The government contends that, to accomplish the result of the conspiracy, the
conspirators created or used the machinery of the organization named and its
membership, and that, whatever might [**3] be said of the guilt of the members of the
association other than the three plaintiffs in error, the evidence, as to them, satisfied the
jury, and was sufficient for that purpose, that they did conspire to overthrow the
government and levy war against it, if conscription was attempted by it to be enforced;
that the plaintiffs in error intreduced and urged in the conventions of the association the
adoption of resolutions looking to that end; urged the procuring by the members of high-
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power rifles, in anticipation of forcible resistance to conscription, if it became necessary,
and the sending of delegates to the adjoining state of Oklahoma to secure the co-
operation of such organizations as the Working Class Union and the Industrial Workers of
the World in this intended purpose; that they urged upon the local lodges of their own
organization and their members resistance to conscription by force and arms, and the
procuring of arms to that end; and that, in obedience to such urging, members of the
organization did actually procure rifles, and some few, after so arming themselves, took a
position in a canyon, prepared there to offer resistance to the officers of the government,
if any attempt [**4] to conscript them was made.

The government contends that, but for the timely interruption of the conspiracy by the
apprehension of its leaders, actual resistance would have come about. The greater part of
the evidence relied upon by the government to establish the conspiracy related to facts
which occurred before the passage of the Selective Draft Act.

The defendants, in the District Court, admitting the organization of the Farmers' &
Laborers' Protective Association and their membership therein, denied that it or its
members entertained any treasonable designs against the United States government, and
asserted that its object was to benefit the working and farming classes by the use of co-
operative stores and other iawful methods. The trial consumed many weeks, and the
evidence is so voluminous as to'make a narrative of it, in even a condensed form,
impracticable in an opinion. It suffices to say that, at least as to the plaintiffs in error and
some of the other defendants, there was substantial evidence that they designed
something more than an innocent association of workingmen and farmers to profit by co-
operation in lawful ways, and that they combined with the purpose to [**5] produce
among the members an uprising against any enforcement of any conscription or draft law
[*382] that might be enacted, and to prevent such enforcement, by violence, if
necessary.

The plaintiffs in error question the sufficiency of the indictment, under which they were
convicted, upon two grounds. The first count of the indictment, on which alone a
conviction was had, is only to be considered. It is contended that the averment of the
date of the commission of the offense is not alleged with sufficient certainty in this count.
The averment is that it was committed "on or about the 5th day of April 1917." The
indictment was sufficiently definite in respect of time, and any imperfection in this respect
is cured by section 1025, Revised Statutes (Comp. St. § 1691). United States v. McKiniey
(C.C.) 127 Fed. 168; United States v. Lair, 195 Fed. 47, 115 C.C.A. 49; United States v.
Aviles (D.C.) 222 Fed. 474. .

The plaintiffs in error further criticize the first count of the indictment upon the ground
that it is duplicitous, in charging separate offenses in the same count. The count charges
but one conspiracy, though its purposes were more than one. Conceding that to
overthrow [**6] and destroy the government is a separate offense from levying war
against it, it does not follow that a conspiracy to do both constitutes more than one
offense. The conspiracy is the gist of the offense, and but one is charged. The offense
itself is therefore single. John Gund Brewing Co. v. United States, 206 Fed. 386, 124
C.C.A. 268, and cases cited; United States v. Aczel (D.C.) 219 Fed. 917.

The plaintiffs in error complain of the admission, over their objection, of evidence tending
to show facts which would constitute crimes against the state, or the United States,
different from the accusation for which they were being tried. It is true that the law does
not permit one crime to be proved in order to raise the probability that another has been
committed. If, however, the facts which tend to show the independent crime are also
material to show the offense being tried, they do not become incompetent because they
tend to prove the commission of an independent crime. The evidence objected to was
pertinent to establish the existence of the conspiracy relied upon by the government, and
was properly admitted. The court instructed the jury as to the only legitimate effect of the
[**7] evidence. Jones v. United States, 179 Fed. 584, 103 C.C.A. 142,

The plaintiffs in error complain of the admission in evidence of an aileged statement
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testified to by the government witness Williams to have been made by their codefendant,
Bergfeldt, who was acquitted, that he had papers in his possession that might put him in
the penitentiary if it were known. The admissibility of this statement, as against the
defendant who made it, is clear. If admissible as to Bergfeldt, the other defendants should
have requested that its effect be limited to Bergfeldt, in order to put the court in error for
not so fimiting it. However, Bergfeldt was acquitted, and, in order to reach that result, the
jury must have found that he did not conspire with any of the plaintiffs in error, for the
indictment charged no other offense against him. The court did charge the jury that they
should consider declarations of defendants only against themselves, or those of their
codefendants who were shown to have been present and to [*383] have heard them,
unless they first found a conspiracy to have existed between the defendant making the
declaration and those against whom it was asked to be considered. [**8] The jury,
therefore, as they were instructed, must have considered the statement objected to
against Bergfeldt only, since they found the plaintiffs in error had not conspired with him,
by their verdict of acquittal. Its admission, therefore, worked no injury to the plaintiffs in
error.

The plaintiffs in error complain that they were compelied to be witnesses against
themselves, in violation of their constitutional right. The contention is based upon the
action of the District Judge in\permitting the government to trace certain letters and
documents to the possession of certain of the defendants on trial, and then permitting
secondary and oral evidence of their contents to be introduced. The constitutionai
guaranty does not go to the extent of preventing the government from proving by
secondary evidence the contents of a document it cannot produce because it is in the
pessession of a defendant. That fact authorizes the introduction of secondary evidence,
and, to lay a predicate for its introduction, the government must necessarily establish to
the court’s satisfaction the possession of the defendant. No demand for the production of
any document was made upon any defendant in [**9] the presence of the jury.
McKnight v. United States, 122 Fed. 926, 61 C.C.A. 112; Heinze v. United States, 181
Fed. 322, 104 C.C.A. 510; Trent v. United States, 228 Fed. 648, 143 C.C.A. 170;
Watlington v. United States, 233 Fed. 247, 147 C.C.A. 253. The record aiso shows that
the defendants concerned, testifying in their own behalf, proved the destruction of ali the
documents, except a letter, which their attorney stated was in his files, and which he
stated he would produce, but was unable thereafter to locate. The District Judge also
instructed the jury to disregard the evidence tracing the documents to the possession of
defendants. The plaintiffs in error's rights were fully protected.

The plaintiffs in error aiso compiain of the admission of the evidence of a pardon granted
to the government witness Garner by the Governor of Texas. The defendants sought to
impeach the evidence of Garner by showing his conviction and sentence to the state
penitentiary on a charge of robbery. In explanation the witness Garner testified, without
objection, to the facts attending the securing of his pardon. The objection was made to
the pardon itself. We think it was competent in rebuttal [**10] of the evidence of
conviction. As the defendants who were alone affected by Garner's evidence were all
acquitted, no harm was done by its admission, in any event.

The plaintiffs in error demurred to the government's evidence, and also requested an
instruction directing their acquittai, upon the close of all the evidence. The evidence is too
extensive to abstract or analyze. There was evidence sufficient to justify the jury in
determining that the plaintiffs in error, together with other of the defendanis, not
convicted, but apparently no less guilty, were active in their opposition to the conscription
of citizens of the United States to take part in foreign wars. This opposition began in the
organization of which plaintiffs in error were officers prior to the date of what is [*384]
called the first Cisco convention in February, 1917, At that convention a resolution, called
the Haskell county resolution, was passed. In its criginal shape it contained these words:

"And we oppose the United States government in the prosecution of a foreign war."

Upon the suggestion that this might be treasonable, it was amended, after adoption, by
substituting for the words "United States [**11] government" the words "capitalistic
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classes.” This resolution had been previously adopted in its original form by local and
county lodges in Haskell county. In May, 1917, a second state convention of the order was
called and assembled at Cisco. One of the purposes for which this convention was cailed
was to discuss the question of conscription. At this convention a committee on resoiutions
was selected by the plaintiff in error Risley, who was president of the order. It was open
to inference that a majority of this committee were known to Risley to be men of radical
views. The evidence tended to show that Risiey suggested to the committee that the
radical report be made the majority report, and it was so presented to the convention. It
is true that Risley testifies his purpose in making the suggestion was to procure the defeat
of the majority report on the floor of the convention. His good faith in this respect was for
the jury, and it probably decided that question adversely to him.The minority report was
the one adopted by the convention.It is a matter of fair inference, however, that the
conservative action of the convention was distasteful to the leaders of the order, and
[**12] that they did not acquiesce in it, but immediately took steps to continue the
agitation for radical and violent measures against conscription. The first was the selection
of the radical majority of the resolutions committee as delegates to go to Oklahoma to
seek the co-operation of the radical organizations there operating.

The failure of the radical majority resolution of adoption by the convention would indicate
that the order was not willingtq adopt violent measures, and if the conspiracy charged
had been coextensive with the membership of the order, or a majority thereof, it might
have been fatal to the government's contention. The conspiracy charged was not
necessarily so broad. It might include any part of the membership, though less than a
controlling majority. The jury acquitted all but the three plaintiffs in error, and, by so
doing, found against the conspiracy, so far as its scope inciuded the order as an
organization, only implicating its officers. The fair inference to be drawn from the verdict
is that the jury believed that the piaintiffs in error had formed an inner conspiracy, the
purpose of which was to use the machinery of the order to resist any draft law [**13]
that might be enacted, even to the extent of overthrowing the government, if necessary,
and to accomplish this by overcoming the conservatism of the majority and committing
them to their own views. A tendency of the evidence, if believed, would authorize a
finding that certain of the members of the organization, including plaintiffs in error, were
not dissuaded from such action by the adverse vote on the majority resolution, but agreed
[*385] to continue agitation to accomplish, through the organization, violent opposition
to the government, in the event it should attempt to enforce conscription. The evidence
tends to show that these members considered that such action was to be deferred onily
until co-operation with other kindred orders could be obtained, and their power so
strengthened. The report of the delegates, on their return from Oklahoma, of the
impracticability of such co-operation, was not accepted as final, since, after their return
and report, the letter to the local lodges signed by the piaintiff in error Powell clearly
indicates the continuance of the opposition to conscription, even up to the day of the
enactment of the Selective Draft Law,

The evidence also [¥*14] tends to show that, after the adjournment of the Cisco
convention in May, forcible opposition to conscription continued to be advocated in the
locals; that high-power guns were procured by members in response to urging by leaders,
to be used in resisting conscription; and that certain members, armed to resist, left their
homes and took position in a canyon, to resist the conscription officers. The record tends
to show that the conspiracy continued to progress until it was interrupted by the
indictment and arrest of certain of the defendants, on and after May 18, 1917, the date of
the enactment of the selective draft act (Act May 18, 1917, c. 15, 40 Stat. 76 [Comp. St.
1918, §§ 2044a-2044k]). There is evidence, aside from the official connection of the three
plaintiffs in error, tending to connect them with such an inner conspiracy. Powell's letter to
the locals, dated May 16 or 18, attached to which was a petition in opposition to
conscription, to be signed by the members, is some evidence of his connection, and that it
continued up to the date of the enactment of the law. Risley's conduct, as presiding
officer, at the second Cisco convention, was, of itself, evidence tending [**15] to show
his connection, if the jury believed from it that he then advocated the adoption of the
majority resolution, and it was open to them to so find. Bryant's utterances in the locals in
the course of his position as organizer was evidence of his connection, the sufficiency of
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which was for the jury to determine. The record contains other evidence to the same
effect.

The fact, if it be a fact, that codefendants of the plaintiffs in error, against whom the
evidence was equally persuasive, were acquitted by the jury, is no reason for setting aside
the judgment of conviction against plaintiffs in error. It was necessary for the government
to go no further than to establish a conspiracy as against any two or more of the
defendants on trial. The organization was not on trial, but certain of its members, and a
‘tonspiracy of the kind charged, proven between any two of its members, as individuals,
answered the requisition of the indictment.

The plaintiffs in error contend that a conspiracy to resist the enforcement of anticipated
conscription was not forbidden by law: (1) Because the law was not in effect when the
conspiracy was formed; (2) because it was not shown by the evidence [*¥*16] to be a
conspiracy to levy war against or overthrow the government of the United States, as
charged in the first count of the indictment; and (3) because the [*386] evidence
showed merely individual resistance, and not a general plan to prevent the enforcement of

the draft law.

1. We are not prepared to say'that a conspiracy to prevent the generai enforcement of a
law, formed in advance of its enactment, cannot become illegal unless and untit it is
enacted. The threat implied in the conspiracy may operate to prevent the enactment of
the law, and so interfere with an operation of the government as much as would an
attempt to prevent its enforcement when enacted. The purposes of this case do not
require a decision of that question. The Selective Draft Law was enacted. A conspiracy
aimed at its enforcement, though entered into before its passage, would become illegal,
upeon its passage, if it was not before so. Otherwise the government would have no
redress against preparation by force and arms to resist the enforcement of a proposed law
until after its passage, when it might well be too late. Unless such a conspiracy is shown
to have been abandoned before the law against which [**17] it is aimed takes effect, it
would be none the less punishable because entered into in advance of the passage of the
law. In this case the jury might well have inferred from the evidence that the conspiracy,
though formed before May 18, 1917, the date of the enactment of the Selective Service
Law, continued up to and after that date, and was only interrupted then by the
interposition of the government and the arrest and indictment of the alleged conspirators.

2. The plaintiffs in error contend that, if a conspiracy is proven by the evidence in the
record, it is not a conspiracy to levy war, or to destroy or overthrow the government, and
so not the conspiracy charged in the first count of the indictment, on which aione
conviction was had. The motive of the conspirators does not necessarily determine the
character of the conspiracy. Their object may have been to prevent the enforcement of a
specific law. If, to attain that object, they conspire to overthrow or destroy the
government, as a means to that end, the conspiracy is one to destroy or overthrow the
government, There is evidence in the record tending to show that, to defeat conscription,
if necessary, an attempt was to be [**18] made to supplant the administration by a
provisional government. If the jury so found, a conspiracy to destroy or overthrow the
government would be proven. The evidence also tended to show that there was a
conspiracy to prevent the enforcement of conscription and the act of Congress providing
for the selective draft. A conspiracy to prevent altogether the enforcement of a statute of
the United States has been held to be a conspiracy to commit treason by levying war
against the United States. In the case of United States v. Fries, Fed. Cas. No. 5,127,
Circuit Judge Chase, speaking for the Circuit Court, said, in charging the jury:

"The court are of opinion that, if a body of people conspire and meditate an insurrection,
to resist or oppose the execution of any statute of the United States by force, they are
only guilty of a high misdemeanor, but if they proceed to carry such intention into
execution by force, they are guilty of the treason of levying war; and the quantum of the
force employed neither lessens nor increases the crime -- whether by 100 or by 1,000

persons is wholly immaterial.”

.0 .- 11 CCOMLT1LETANT AN A0 N0 0 11t 0 - - L lalaNiaW i a¥alalsl



Get a Document - by Citation - 257 F. 378 EOEH HT7H

[*387] This extract was quoted with apparent approval by Chief justice Marshall in
[**19] the opinion of the Supreme Court in the case of Ex parte Bollman, 4 Cranch, 75,
127, 2 L.Ed. 554, In the case of United States v. Mitchell, 2 Dall. 348, 355, 1 L.Ed. 410,
Justice Paterson, in charging the jury, said:

"The first question to be considered is: What was the general object of the insurrection? If
its object was to suppress the excise offices, and to prevent the execution of an act of
Congress, by force and intimidation, the offense, in legal estimation, is high treason; it is
an usurpation of the authority of government; it is high treason, by levying of war.”

In charging the grand jury in the Fries Case, Circuit Judge Iredell defined treason by
levying war as follows:

"But I think I am warranted in saying, that if, in the case of the insurgents who may come
under your consideration, the intention was to prevent by force of arms the execution of
any act of the Congress of the United States altogether (as, for instance, the land tax act,
the object of their opposition), any forcible opposition calculated to carry that intention
into effect was a levying of war against the United States, and of course an act of

treason."

The opinions of Judges Paterson and Iredell are [*¥*20] referred to approvingly by Chief
Justice Marshal! in the case of Ex parte Beliman. It is true that, in order to constitute
treason, as distinguished from a treasonable conspiracy, an actual assemblage of men in
force is necessary, as was held in Ex _parte Bollman, supra, and in United States v. Burr,
25 Fed. Cas. 162. The plaintiffs in error were, however, indicted and convicted for a
conspiracy under a statute not even requiring proof of an overt act in order to convict.

3. It is also true that the cases cited hold that the resistance or the conspiracy to resist
the enforcement of the law must be general, and not limited to a particular instance, or
against a particuiar officer, or from a private or personal motive. There is evidence,
however, in the record, which, if believed by the jury, was sufficient to show a conspiracy
on the part of the plaintiffs in error to prevent the enforcement of conscription under the
Selective Service Act all over the United States, not alone in their individual cases.

We think the record contains evidence, the sufficiency of which was for the jury to
determine, that the plaintiffs in error conspired to overthrow and destroy the government
of the [**21] United States and to levy war against it, as charged in the first count of
the indictment. The government was not required to establish both, though both were
averred. It established the conspiracy, as alleged, by proof of either.

The plaintiffs in error complain because evidence as to the good character of some of
them was limited to the finding of the indictment. Proof of good character as to being law-
abiding citizens might properly have been limited to the date of the commission of the
offense. 16 Corpus Juris, 581. No restriction, as to date, was placed upon evidence of
reputation for truth and veracity of those defendants who testified in their own behalf.

The District Judge fully and fairly charged as to the effect of evidence of good character,
and was justified in refusing the requested instructions on this subject-matter for that

reason.

[*388] The federal courts do not follow the practice of the state courts of the states in
which they sit, in criminal matters, and there was no obligation to permit argument to
follow the court’s charge in conformity with the Texas practice.

The special instructions requested by the defendants have been examined. They were
[**22] either covered by the court's general charge, or properly refused, because not
asserting correct propositions of faw, or were not applicable to the facts of the case. The
questions presented by the motion in arrest of judgment have been heretofore
considered.
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We conclude that there is no reversible error in the record, and the judgment of the
District Court is affirmed.
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277 F. 129, *; 1922 UJ.S. App. LEXIS 1735, **
SKEFFINGTQON, Immigration Com'r, v. KATZEFF et al.
No. 1508
Circuit Court of Appeals, First Circuit
277 F. 129; 1922 U.S. App. LEXIS 1735
January 11, 1922

PRIOR HISTORY: [**1]

Appeal from the District Court of the United States for the District of Massachusetts;
George W, Anderson, Judge.

CASE SUMMARY

PROCEDURAL POSTURE: Appellant challenged a decree of the District Court of the
United States for the District of Massachusetts, ordering that appellees be discharged
upon a petition for a writ of habeas corpus.

OVERVIEW: Appellees were arrested on warrants charging that they were within a
class of persons, covered by an act of Congress that excluded them from admission to
the United States. The act excluded aliens who were members of or affiliated with an
organization that believed in, taught, and advocated the overthrow by force and
violence of the government. After a hearing, a warrant was issued for appellants’
deportation. The district court ordered appellees discharged because there was no
evidence tending to show that the Communist Party, to which they belonged
advocated the violent overthrow of the government, as used by the act, The appellate
court reversed. The court found substantial evidence that the Communist Party, of
which appellees were confessed and avowed members, taught and advocated the
overthrow of the government by force and violence, which justified the deportation
order.

OUTCOME: The decree was reversed, the petition for writ of habeas corpus was
denied, and the writ was discharged. Appellants were remanded into the custody of
the Commissioner of Immigration because there was substantial evidence justifying
the deportaticn order.

CORE TERMS: deportation, proletariat, overthrow, violence, bourgeoise, manifesto,
substantial evidence, teaches, communist, alien, inspector, army, reason assigned,
proletarian, revolutionary, arming, rules of evidence, findings of fact, writ of habeas
corpus, order of deportation, working class, habeas corpus, fair hearing, recommendation,
disarmament, immigration, affiliated, discharged, conclusive, capitalist

LexisNexis(TM) HEADNOTES - Core Concepts - + Hide Concepts

1 Immigration Law > Deportation & Removal > Grounds

AN1g It is too well settled by the decisions of the Supreme Court of the United States
to require any citation of authorities that an alien resident in the United States
may be deported for any reason which Congress has determined will make his
residence here inimical to the best interests of the government.

-1 Immigration Law > Deportation & Removal

H#N2¥ Deportation, when ordered by the proper executive officer of the government, is
not visited upon the alien as a penalty for any crime, and the fact that the
reason assigned for his deportation may constitute a crime under the focal law
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does not make the hearing upon deportation a trial in a criminal case, to be
conducted under the rules of evidence that apply to such a trial.

= Immigration Law > Judicial Review > Scope & Standards of Review

HN3+ [t has also been definitely settled and is not controverted that the decisions of
the executive officers charged with the execution of the Deportation Act, if
arrived at after a fair hearing and upon substantial evidence and with ng abuse
of the discretion committed to them by the statute, are final.

B Immigration Law > Judicial Review > Scope & Standards of Review

HN4 4 A series of decisions in the court has settled that such hearings before executive
officers may be made conclusive when fairly conducted. In order to successfully
attack by judicial proceedings the conclusions and orders made upon such
hearings it must be shown that the proceedings were manifestly unfair, that the
action of the executive officers was such as to prevent a fair investigation or that
there was a manifest abuse of the discretion committed to them by the statute.
In other cases the order of the executive officers within the authority of the
statute is final.

Immigration Law > Deportation & Removal > Administrative Proceedings > Jurisdiction

0 Immigration Law > Judicia! Review > Scope & Standards of Review

HN5% Review by the district court, or on appeal by the appellate court, is limited to
habeas corpus. Such review extends only to the inquiry whether the
discretionary powers of the executive, large as they are, have been exceeded.
There is no judicial power to review or reverse a finding of fact based upon
evidence. The appellate court has recently pointed out that, while we may
inquire on habeas corpus as to whether the deportation proceedings have been
fair, the rules of evidence do not in strictness apply, and the hearing, though it
must be fair, may be summary, and the findings of fact made by the executive
department are conclusive.

= Immigration Law > Deportation & Removal > Administrative Proceedings > Jurisdiction
Immigration Law > Deportation & Removal > Administrative Proceedings > Evidence
HN6% If the court below did not have before it all the evidence considered by the
Secretary of Labor relating to the ground upon which the deportation was
ordered, it was not within the power of that court, nor is it within the power if
this court, to say whether the evidence before the Secretary was sufficient to
warrant the finding upon which the deportation was ordered or not.

OPINIONBY: JOHNSON

OPINION: [*130] Before BINGHAM and JOHNSON, Circuit Judges, and BROWN,
District Judge.

JOHNSON, Circuit Judge. This is an appeal from a decree of the District Court of the
United States for the District of Massachusetts ordering the discharge upon a petition for a
writ of habeas corpus of William T. Colyer and Amy Colyer. Frank Mack and Lew Bonder
were the relators in another petition and, the issue upon appeal being the same in both
cases, they have been heard as one case.

The relators were arrested on January 3, 1920, upon warrants issued by the Department
of Labor on the charge that they were included within the class of persons covered by the
Act of Congress approved October 16, 1918, Comp. Stat. Ann. Supp. 1919, § 4289 1/4b

(1), which, so far as material, is as follows:

"aliens who are members of or affiliated with any organization that entertains a belief in,

teaches, or advocates the overthow by force or violence of the government of the United
States or of all forms of law, or that entertains or teaches disbelief in or opposition to all
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[**2] organized government * * * shall be excluded from admission into the United
States.”

The reasons assigned for their arrest and deportation were, in substance, that they were
members of or affiliated with an organization that believed in, taught and advocated the
overthrow by force and violence of the Government of the United States.

A hearing in accordance with this statute was had before the immigration inspector and
his findings were submitted to the Commissioner General of Immigration and the Acting
Secretary of the Department of Labor, together with his recommendation that they be
deported. His findings and recommendation were reviewed and approved by the Assistant
Secretary of Labor and a warrant for the deportation from this country of each of the

relators was issued by him.

The District Court has ordered the relators discharged on the ground that there was no
evidence before the immigration inspector tending to show that the Communist Party, to
which the relators admitted they belonged, believes in, advocates, or teaches the
overthrow of the United States government by force or violence, within a fair [*131]
meaning of the words "overthrow, force, and viclence" as [**3] used in this act.

1t is conceded that the relators were all aliens, three of them subjects of Great Britain,
and one a subject of Russia. It was found by the District Court that they were all afforded
a fair hearing before the inspector, and this finding is admitted to have been warranted by

the facts.

HNIZTt is too well settled by the decisions of the Supreme Court of the United States to
require any citation of autharities that an alien resident in the United States may be
deported for any reason which Congress has determined will make his residence here
inimical to the best interests of the government.

HNZ¥Deportation, when ordered by the proper executive officer of the government, is not
visited upon the alien as a penalty for any crime, and the fact that the reason assigned for
his deportation may constitute a crime under the local law does not make the hearing
upon deportation a trial in a criminal case, to be conducted under the rules of evidence
that apply to such a trial. Bugajewitz v. Adams, 228 U.S. 585, 591, 33 Sup. Ct. 607, 57 L.
Ed. 978; Sibray v. United States, 227 Fed. 1, 7, 141 C.C.A. 555; United States v, Uhl
(C.C.A.) 266 Fed. 34, 39.

HN3K 1t has also been definitely [**4] settled and is not controverted that the decisions
of the executive officers charged with the execution of the Deportation Act, if arrived at
after a fair hearing and upon substantial evidence and with no abuse of the discretion
committed to them by the statute, are final.

In Low Wah Suey v. Backus, 225 U.S. 460, 468, 32 Sup. Ct. 734, 735 (56 L. Ed. 1165),
the court said:

BNIEn A series of decision in this court has settled that such hearings before executive
officers may be made conclusive when fairly conducted. In order to successfully attack by
judicial proceedings the conclusions and orders made upon such hearings it must be
shown that the proceedings were manifestly unfair, that the action of the executive
officers was such as to prevent a fair investigation or that there was a manifest abuse of
the discretion committed to them by the statute. In other cases the order of the executive
officers within the authority of the statute is final."

In United States v. Uhi (C.C.A.) 271 Fed. 676, a case decided February 2, 1921, in the
Second Circuit, it was said:

HNS g "Review by the District Court, or on appeal by this court, is limited to habeas corpus.
United States v. Sing Tuck, 194 [**8] U.S. 161, 24 Sup. Ct. 621, 48 L. Ed. 917; and
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such review extends only to the inquiry whether the discretionary powers of the executive
(large as they are) have been exceeded. There is no judicial power to review or reverse a
finding of fact based upon evidence. * * * and this court has recently pointed out that,
while we may inquire on habeas corpus as to whether the deportation proceedings have
been fair, the rules of evidence do not in strictness apply ( Diamond v. Uhl [C.C.A.] 226
Fed, 34), and the hearing, though it must be fair, may be summary, and the findings of
fact made by the executive department are conclusive ( Rakics v. Uhl [C.C.A.] 266 Fed.
646)."

While the findings of fact by executive officers are final, yet, if such findings are not
authorized by the act or are not sustained by [*132] substantial evidence, they may be
reversed. Zakonaite v. Wolf, 226 U.S. 272, 274, 33 Sup. Ct. 31, 37 L. Ed. 218; Kwock Jan
Fat v. White, 253 U.S. 454, 457, 40 Sup. Ct. 566, 64 L. Ed. 1010.

The question, then, presented upon this appeal is narrowed to this: Whether there was
any substantial evidence which justified the order of deportation for the reason assigned.

The [**6] record contains no report of any oral testimony taken before the Inspector
and reported to the Secretary of Labor. The only evidence reported consists of the
government exhibits which contain the manifesto and program of the Communist
International and the manifesto program and constitution of the Communist Party of
America.

It is not clear that the judge sitting in the District Court had before him all the evidence
that was presented to the Secretary of Labor and upon which he based his order of
deportation, and it does not affirmatively appear in the record that he did. HNGEIf the
court below did not have before it all the evidence considered by the Secretary of Labor
relating to the ground upon which the deportation was ordered, it was not within the
power of that court, nor is it within the power if this court, to say whether the evidence
before the Secretary was sufficient to warrant the finding upon which the deportation was
ordered or not. For this reason alone we think the court below erred in discharging the
respondents. But if it be assumed that the District Court had all the evidence before it that
was before the Secretary of Labor, and that it consisted solely of the [**7] government
exhibits containing the manifesto and program of the Communist International and of the
manifesto program and constitution of the Communist Party of America, the question is
whether these documents offered substantial evidence to justify the deportations for the
reason assigned.

We have carefully examined these exhibits for the purpose of ascertaining whether they
contain statements which, giving to language its ordinary meaning, would warrant any
reasonable mind in reaching the conclusion that the Communist Party teaches or
advocates the overthrow by force and violence of this government as now constituted.

Following are some of the declarations of purposes and program which, whether found in
the manifesto of the Communist International or in the manifesto and constitution of the
Communist Party of America, are binding upon a member of the latter, for in the
application for membership the applicant declares "his adherence to the principles and
tactics of the party and the Communist International”:

"Communism does not propose to ‘capture' the bourgeoise parliamentary state, but to
conquer and destroy it. As long as the bourgeoise state prevails the capitalist class
[**8] can baffle the will of the proletariat. * * *

"The state is an organ of coercion. * * *
"Therefore it is necessary that the proletariat organize its own state for the coercion and
suppression of the bourgecise. Proletarian dictatorship is a recognition of that fact; it is

equally a recognition of the fact that in the communist reconstruction of society the
proletariat alone counts as a class. * * *
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"The proletarian class struggle is essentially a political struggle. It is a political struggle in

the sense that its objective is political -- overthrow of [*133] the political organizations
- upon which capitalist exploitation depends, and the introduction of a proletarian state

power. The object is the conquest by the proletariat of the power of the state. * oKX

"The organized power of the bourgeoise is in the civil state, with its capitalistic army
under control of bourgeoise-junker officers, its police and gendarmes, jailers and judges,
its priests, government officials, etc. Conquest of the political power means not merely a
change in the personnel of ministries, but annihilation of the enemy’s apparatus of
government; disarmament of the bourgeoise, of the counter-revoiutionary [**9]
officers, of the white guard; arming of the proletariat, the revolutionary soldiers, the red

guard of workingmen. * * ¥

"The revolutionary era compels the proletariat to make use of the means of battle which
will concentrate its entire energies, namely, mass action, with its logical resultant, direct
conflict with the governmental machinery in open combat. All other methods, such as
revolutionary use of bourgeois parliamentarism, will be of only secondary significance. * *
*

nCivil war is forced upon the laboring classes by their arch-enemies. The working class
must answer blow for blow, if it will not renounce its own object and its own future, which
is at the same time the future of all humanity.

"The communist parties, far from conjuring up civil war artificially, rather strive to shorten
its duration as much as possible -- in case it has become an iron necessity -- to minimize
the number of its victims, and above all to secure victory for the proletariat. This makes
necessary the disarming of the bourgeoise at the proper time, the arming of the laborer,
and the formation of a communist army as the protector of the ruie of the proletariat and
the inviolability of the [**10] social structure. Such is the red army of Soviet Russia,
which arose to protect the achievements of the working class against every assauit from
within or without. The Soviet army is inseparable from the Soviet state.”

We think it would be going far afield to say that, from such statements of purpose, no
reasonable man could reach the conclusion that force and violence are the necessary
instrumentalities for its accomplishment and are contemplated, and that, if consummated,
it would overthrow government as now instituted. On the contrary, it seems to us that a
program which advocates the disarmament of the armed forces of the existing state, the
arming of the laborer and the formation of a Communist army to protect the rule of the
proletariat, affords substantial evidence that the Communist Party, of which the relators
are confessed and avowed members, teaches and advocates the overthrow of government

by force and violence.
The entry in each case must be:

The decree of the District Court is reversed, the petition for writ of habeas corpus is
denied, the writ is discharged, and the relators are remanded into the custody of the

Commissioner of Immigration.
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265 F. 17, *; 1920 U.S. Dist. LEXIS 1104, **

COLYER et al. v. SKEFFINGTON, Com'r of Immigration. KATZEFF et al. v. SAME (three
cases). In re HARBATUK et al. In re MACK et al.

No. 1833; No. 1835; No. 1837; No. 1845
District Court, D Massachusetts
265 F. 17; 1920 U.S. Dist, LEXIS 1104
June 23, 1920
CASE SUMMARY

PROCEDURAL POSTURE: Numerous aliens, admittedly members of the Communist
Party, petitioned for writs of habeas corpus against the Commissioner of Immigration
(Commissioner), challenging the Commissioner's orders to deport the aliens on the
grounds of the aliens' membership in an organization that advocated the violent
overthrow of the United States government. The aliens contended that their
deportation proceedings violated their due process rights.

OVERVIEW: Petitioners were several aliens ordered deported by the Commissioner of
Immigration (Commissioner) on the grounds that the aliens belonged to the
Communist Party, which the Commissioner contended advocated the violent
overthrow of the United States government, within the meaning of U.S.C.5. § 4289
(1919). Petitioners admitted to being members of the organization. With the

exception of four of petitioners, petitioners were not appraised of their right to counsel
at the beginning of their deportation hearings, pursuant to an administrative rule.
Petitioners sought writs of habeas corpus, arguing primarily that their deportation
proceedings violated their due process rights, under U.S. Const. amends. V and XIV.
The court granted, holding: (1) because evidence presented by Commissioner failed to
establish that the Communist Party advocated the violent overthrow of the United
States government, all petitioners ordered deported were entitled to be discharged
from the custody of the immigration authorities; {2) with the exception of four
petitioners, all of the deportation orders were vitiated by lack of due process of law for
failure to appraise petitioners of their right to counsel.

QUTCOME: The writs were granted, Petitioners that were ordered deported were
entitled to be discharged from the custody of the immigration authorities because
there was insufficient evidence establishing that the Communist Party advocated the
violent overthrow of the United States government. Further, because several
petitioners were not appraised of the right to counsel, those orders of deportation
were vitiated by lack of due process of law.

CORE TERMS: alien, arrest, inspector, membership, immigration, violence, arrested,
deportation, overthrow, secretary, night, custody, deported, raid, process of law,
manifesto, duty, general strike, revolutionary, platform, searched, weapon, capitalist,
bureau, affiliated, spy, habeas corpus, questionnaire, working class, proletariat

LexisNexis(TM) HEADNOTES - Core Concepts - + Hide Concepts

.J Immigration Law > Deportation & Removal_> Grounds

3 Immigration Law > Judicial Review

HNI% The right to exclude or to expel all aliens, or any class of aliens, absolutely or
upon certain conditions, in war or in peace, is an inherent and inalienable right
of every sovereign and independent nation, essential to its safety, its
independence, and its welfare. This power to exclude and to expel aliens, being
a power affecting international relations, is vested in the political departments of
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the government, and is to be reguiated by treaty or by act of Congress, and to
be executed by the executive authority according to the regulations so
established, except so far as the judicial department has been authorized by
treaty or by statute, or is required by the paramount law of the Constitution, to
intervene,

L2 Immigration Law > Deportation & Removal > Grounds
1 Immigration Law > Judicial Review
& Immigration Law > Deportation & Remova I.> Administrative Proceedings > Jurisdiction
HNZ¥ Courts have no jurisdiction, on habeas corpus proceedings, to interfere with the
proceedings in the Department of Labor concerning the exclusion or the
expulsion of aliens, uniess and until there is some error of law in that
department. Unless the proceedings in that department are unfair, thus lacking
some of the essential elements of due process of law, or are based upon some
misconstruction of the statute or disregard of the rules made pursuant thereto,
or on other vitiating error of law, the courts have no jurisdiction.

B Immigration Law > Judicial Review > Habeas Corpus

= Immigration Law > Judicial Review > Scope & Standards of Review

HA3# 1n habeas corpus proceedings challenging the proceedings in the Department of
Labor concerning the exclusion or the expulsion of aliens, the primary function of
a court is to try, not the right of the alien to enter or to remain in the United
States, but to try the trial of the alien in the Department of Labor; if that trial
was fair and legal, even though the result was, in the opinion of the court,
erroneous on the facts, the court has no right to interfere; it may not, in habeas
corpus proceedings, usurp the function that Congress has delegated by statute
to the Department of Labor.

] Immigration Law > Judicial Review > Habeas Corpus

& Immigration Law > Judicial Review > Scope & Standards of Review

HN4% While the courts have no jurisdiction on habeas corpus to substitute their
judgment on pure questions of fact for that of the Secretary of Labor, it is
equally well settled that if the proceedings in the Department of Labor are shown
to the unfair, or otherwise lacking in the essential elements of due process of
law, or it the Secretary of Labor is proceeding on an erroneous view of the law,
then the courts must review.

HN5% While deportation proceedings are not criminal proceedings, aliens who are
thereby deprived of their liberty may have their legal right to liberty tested on
habeas corpus proceedings. '

Immigration Law > Judicial Review > Habeas Corpus

HNEg A full and fair hearing on the charges which threaten an aliens' deportation, and
an absence of all abuse of discretion and arbitrary action by the inspector, or
other executive officer, are indispensable to the lawful deportation of an alien.
Where, by the abuse of the discretion, or the arbitrary action of the inspector or
other executive officer, or without a full and fair hearing, an aiien is deprived of
his liberty, or is about to be deported, the power is conferred and the duty is
imposed upon the courts of the United States to issue a writ of habeas corpus
and relieve him.

Immigration Law > Judicial Review_ > Constitutional Considerations

Immigration Law > Judicial Review > Habeas Corpus

HN7 ¥ Aliens have constitutional rights. U.S. Const. amends. v, vV, VI, and XIV are not
limited in their application to citizens. They apply generally to all persons within
the jurisdiction of the United States,
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3 Constitutional Law > Search & Seizure
:.] Constitutional Law > Procedural Due Process
3 Immigration Law > Judicial Review > Constitutional Considerations

HN3% One of the most fundamental of the body of liberties guaranteed the inhabitants
of the United States by the Constitution of the United States is freedom from
unreasonable search and seizure, and from arrest without due process.

1 Immigration Law > Deportation & Removal > Administrative Proceedings

H#N94 The administration of the immigration laws has been intrusted by Congress to
the Department of Labor -- not to the Department of Justice. The latter
department has no more legal right or power to deal with the exclusion or the
expuision of aliens than has the Department of the Interior. The department of
Justice prosecutes for crime. But deportation proceedings are not criminal
proceedings.

;_”3 Immigration Law > Judicial Review
] Administrative Law > Separation & Delegation of Power > Legislative Controls
HN10% The mandate of Congress, intrusting immigration matters to the Labor

Department, is binding upon all government departments, including the courts.
\\.

1 Immigration Law > Deportation & Removal > Administrative Proceedings

1 Administrative Law > Separation & Delegation of Power > Legislative Controls

2 Administrative Law > Judicial Review

HN114 nder the immigration laws authority is vested in the Secretary of Labor to
provide rules and regulations for enforcing the provisions of the acts. Of these
rules, which have the effect of law, the court must take judicial notice. They are
binding upon the Department of Labor as part of the law of the land.

3 Immigration Law_> Deportation & Removal > Administrative Proceedings

HN129 Officers shall make a thorough investigation of ail cases when they are credibly
informed or have reason to believe that a specified alien in the United States is
subject to arrest and deportation on warrant. All such cases, by whomsoever
discovered, shall be reported to the immigration officer stationed nearest the
place where the alien is found to be. The word "officers” means immigration

inspectors.

3 Immigration Law > Deportation & Removal > Administrative Proceedings

&! Immigration Law > Judicial Review > Constitutional Considerations

HN13¥ Due process of law requires that trials before immigration inspectors shouid be
fair, unbiased, dispassionate. They may be summary, lacking in formalities of
judicial procedure; but they must be conducted in an honest and reasonably
intelligent attempt to ascertain and report the truth; otherwise the alien is
deprived of the rights which the statutes of Congress contemplate that he shall
have, including the right to have his appeal passed on by the Secretary of
Labor with an adequate and truthful record before him.

; Immigration Law > Deportation & Removal > Administrative Proceedings

& Immigration Law > Judicial Review > Constitutional Considerations

=] Immigration Law > Rights of Aliens > Legal Representation
HN14% See Immigration Rule 22(b)(5) (1919).

& Immigration Law > Deportation & Removal > Administrative Proceedings > Burdens of

Proof

&l Immigration Law > Judicial Review > Scope & Standards of Review

HN15y Decisions of administrative officials to be valid must have some competent
evidence to support them.

= Immigration Law > Judicial Review > Scope & Standards of Review
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#M26% The construction of the statute, the applicability of the statute to the particular
case, and the question whether or not the reasons given by the Secretary of
Labor for the deportation agree with the requirements of the act are questions
of law which are reviewable by the courts.

= Immigration Law > Judicial Review > Scope & Standards of Review
HN17% The decision of the Secretary of Labor is final on questions of fact.

3 Immigration Law > Judicial Review

B Administrative Law > Separation & Delegation of Power > Legislative Controls

B Governments > Legislation > Interpretation

#N18% Statutory restrictions on immigration, like all other statutes, are, if possible, to
be construed in accordance with the spirit as well as within the letter of our
Constitution, including the First Amendment, U.S. Const. amend. I, and its
declaration for freedom of speech, press, and assemblage.

?_.3“ Immigration Law > ,_Depqrtatio_n_ & Removal > Grounds

B Governments > Legislation > Interpretation

HN19% ) .S.C.5. § 4289 (191§$ does not outlaw the general strike as a political
weapon.

B Crimipal Law & Procedure > Criminai Offenses > Inchoate Crimes > Conspiracy

HN203 1f the Communist Party is organized for the purpose of overthrowing the
government of the United States by force or viclence, it is plainly a criminal
conspiracy.

[ Immigration Law > Deportation & Removal > Administrative Proceedings
HN21% An alien, in a habeas corpus proceeding, cannot set up errors of procedure to
avoid results of acts to which he himself testifies in his deportation proceedings.

Immigration Law > Judicial Review > Scope & Standards of Review

HN223 When error was found vitiating the proceedings in the Department of Labor, the
District Court ought not to assume the duties of the immigration authorities,
unless no other course can reasonably be taken.

Immigration Law > Deportation & Removal > Administrative Proceedings > Custody &

Bond

HN23¢ U.S.C.S. § 4289 (1919) authorizes the Secretary of Labor in his discretion to
release on bail not less than $ 500, pending hearing and final decision.

. Immigration Law > Deportation & Remogval > Administrative Proceedings > Custody &
Bond
Immigration Law > Judicial Review > Scope & Standards of Review
HN24% In the ordinary case the court has no power to interfere with the discretion of
the immigration authorities as to granting or refusing bail or as to the amount
of bail. Some abuse of the power vested in them by U.S.C.S. § 4289 (1919)
must be shown in order to warrant an interference by the court.

3 Immigration Law > Deportation & Removal > Administrative Proceedings

Immigration Law > Judicial Review > Scope & Standards of Review

HN25¥% Except under extraordinary circumstances, a court has no right to interfere in
behalf of an alien until the deportation proceedings have been compieted in the
Department of Labor.

OPINIONBY: [**1]

ANDERSON
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OPINION:

[*20] ANDERSON, Circuit Judge. These are petitions for habeas corpus brought by or in
behalf of 20 aliens against the Commissioner of Immigration at Boston. They were heard
together; they fall into two classes: William T. Colyer, Amy Colyer, Frank Mack, Lew
Bonder, Frank Matchian, Tehon Lanovoy, Trofim Yarmoluk, Anton Harbatuk, Anton
Gessewich, Fred Chaika, Koly Honchereoff, Adam Musky, and Sedar Serachuk have, after
appeal to the Secretary of Labor, been ordered by him to be deported. Seven of the aliens
were at the time [*21] of the filing of the petitions held at Deer Isiand by the
respondent in default of bail, fixed, on recommendation of Assistant Commissioner of
Immigration Sullivan, as follows:

Ivan T. Hyrnchuk $10,000
Theodore Pashukoff 5,000
William Maches 5,000
William Chriupko 5,000
Joe Sinkus 5,000
Wladimir Serachuk 5,000
Samuel Drakewich 5,000

Near the end of the long hearing, in which it clearly appeared that none of the aliens were
in any way involved, by the use of bombs, guns, or other weapons, in plans of injuring
persons or property, and that the cases could not for many months be finally disposed of,
the [**2] writs were ordered issued, and all the petitioners admitted by this court to
bail in the sum of $500 each. No such responsibility would have been taken by the court if
there had been a scintilla of evidence that any alien thus set at liberty was committed in
any way to acts of force or violence against person or property.

At the opening of the trial the cases were said by counsel on both sides to be, in many
important aspects, test cases of the legality of an undertaking of the government to
deport several thousand aliens alleged to be proscribed by a portion of section 1 of the Act
of October 16, 1918 (Comp. St. Ann. Supp. 1919, § 4289 1/4b{1]), as follows:

"That * * * aliens who are members of or affiliated with any organization that entertains a -
belief in, teaches, or advocates the overthrow by force or violence of the government of
the United States * * * shall be excluded from admission into the United States."

Section 2 (section 4289 1/4b[2]) provides for the deportation of such aliens, irrespective
of the time of their entry. -

The sole charge against these aliens is membership in the Communist Party or the .
Communist Labor Party. The proposition of the Department [**¥3] of Justice, adopted by
the Commissioner General of Immigration, as hereafter set forth, is that membership in
one of these parties is, alone, enough to bring the aliens within the purview of this
provision; that both parties are committed to a scheme to overthrow our government by
force or violence. In both classes of cases the petitioners attack, on grounds fatal if
sustained, the validity of the proceedings instituted by the government on January 2,

1920, for their deportation.

Under such circumstances, it seemed the plain duty of this court to afford the fullest
opportunity both to the petitioners and to the government to present all facts arguabiy
pertinent, in order that there might be a record adequate for a determination of the
important issues of law by the Supreme Court or the Circuit Court of Appeals. The case
therefore has been heard before me at length on 15 days. The transcript of parol evidence
and arguments makes a record of nearly 1,600 pages, In addition, there is a large mass
of exhibits. The petitioners were permitted to present practically all the evidence which, in
their view, might sustain their contentions. Their counsel [*¥*22] have also had the
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assistance [**4] of Professors Felix Frankfurter and Zechariah Chafee, Ir., of the
Harvard Law School, who, as amici curiae, have appeared in association with counse! for
the petitioners, and assisted both in the presentation of the evidence and in the argument
of controlling questions of law.

I desire to express my appreciation of their unselfish and highly professional endeavors to
assist in the proper determination of a cause involving, directly, the fundamental rights of
a large number of aliens but poorly equipped with means or knowledge to protect their
rights, and, indirectly, questions of far-reaching and general importance to ali, whether
citizens or aliens.

It should be added that, at the close of the hearing, Assistant United States Attorney
Lewis Goldberg, who has presented the government's side of the cause with very great
abiiity, urging every possible authority offering any support for the government's
proceedings, expressed himself as fully content with the opportunity given the
government to present zall evidence and argurnents which might sustain its view of the law
and the facts. No counsel from the departments in Washington has rendered the slightest
assistance on the law or [**5] the facts.

N
In such a case, based upon suich a record, it is the obvious duty of the trial judge in his
opinion to excerpt from the bulky record the evidence -~ particularly the documentary
evidence -- of most vital importance, to make relevant findings of fact based upon all the
evidence, and thus to present, for the decision of the issues of law for the court above, a
record of the facts, accurate, adequate, and yet as brief as possible. Under such
circumstances, the opinion of the trial court is obviously, in scope and purpose, closely
analogous to the function performed by an adequate master's report. With such a case,
presented on such a record, actual brevity has been found impossible of reaiization. This
writing is unpleasantly, but necessarily, lengthy.

Controlling Legal Principles.

A preliminary statement of the well-settled and familiar principles of law on which all of
these habeas corpus cases involving the exclusion or deportation of aliens depend will
bring into clearer perspective the field of facts in which this court must perform its most
important duties.

It has been repeatediy held that "#¥*¥'the right to exclude or to expel all aliens, or any
class of aliens, [**6] absolutely or upon certain conditions, in war or in peace," is "an
inherent and inalienable right of every sovereign and independent nation, essential to its
safety, its independence, and its welfare;" that this "power to exclude and to expel aliens,
being a power affecting international relations, is vested in the political departments of the
government, and is to be regulated by treaty or by act of Congress, and to be executed by
the executive authority according to the regulations so established, except so far as the
judicial department has been authorized by treaty or by statute, or is required by the
paramount law of the Constitution, to intervene." See Fong Yue Ting v. United States, 149
U.S. 698, 711, 713, 13 [*231 Sup. Ct, 1016, 1021 (37 L. Ed. 905), in which Mr. Justice
Gray elaborately reviews the authorities; The Chinese Exclusion Cases, 130 U.S. 581, 9
Sup. Ct. 623, 32 L. Ed. 1068; Nishimura Ekiu v. Unjted States, 142 U.S. 651, 659, 12

Sup. Ct. 336, 35 L. Ed. 1146; Chin Yow v. United States, 208 U.S. 8, 28 Sup. Ct. 201, 52
L. Ed. 369; Lewis v, Frick, 233 U.S. 291, 34 Sup. Ct. 488, 58 L. Ed. 967.

Otherwise stated, there is no constitutional limit to the power of Congress [**7] to
exclude or expel aliens. An invitation once extended to the alien to come within our
borders may be withdrawn. He has no vested right to remain. This was expressiy
adjudicated in the Chinese Exclusion Cases, 130 U.S5. 581, 9 Sup. Ct. 623, 32 L. Ed. 1068,
in which the Supreme Court unanimously held that the fact that a Chinese laborer had
legaily entered the United States conferred upon him no right of which he could not be
deprived by a subsequent act of Congress.

It is also familiar and perfectly well-settled law that the #¥2%courts have no jurisdiction,
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on habeas corpus proceedings, to interfere with the proceedings in the Department of
Labor concerning the exclusion or the expulsion of aliens, unless and until there is some
error of law in that department. Unless the proceedings in that department are unfair,
thus lacking some of the essential elements of due process of law, or are based upon
some misconstruction of the statute or disregard of the rules made pursuant thereto, or
on other vitiating error of law, the courts have no jurisdiction. In these habeas corpus
cases, therefore, it may be said that #¥*¥the primary function of the court is to try, not
the right of the alien [**8] to enter or to remain in the United States, but to try the trial

“of the alien in the Department of Labor; if that triai was fair and legal, even though the
result was, in the opinion of the court, erronecus on the facts, the court has no right to
interfere; it may not, in habeas corpus proceedings, usurp the function that Congress has
delegated by statute to the Department of Labor.

But, #M¥¥¥while the courts have no jurisdiction on habeas corpus to substitute their
judgment on pure guestions of fact for that of the Secretary of Labor, it is equally well
settied that if the proceedings in the Department of Labor are shown to the unfair, or
otherwise lacking in the essential elements of due process of law, or it the Secretary of
Labor is proceeding on an erroneous view of the law, then the courts must review. Gegiow
v. Uhl, 239 U.S. 3, 36 Sup. Ct. 2, 60 L. Ed. 114; Chin Yow v. U.S., 208 U.5, 8, 28 Sup. Ct.
201, 52 L. Ed. 369; United States v. Petkos, 214 Fed. 978, 131 C.C.A. 274. Compare
American School of Magnetic Healing v. McAnnuity, 187 U.S. 94, 23 Sup. Ct. 33, 47 L. Ed.

90; Whitfield v. Hanges, 222 Fed. 745, 138 C.C.A. 199, and cases cited; Kwock Jan Fat v.
White, 252 U.S. , _[**9] 40 Sup. Ct. 566, 64 L. Ed. , decided June 7, 1920.

HN5FWhile deportation proceedings are not criminal proceedings, aliens who are thereby
deprived of their liberty may have their legal right to liberty tested on habeas corpus
proceedings.

In Whitfield v. Hanges, supra, Judge Sanborn, for the Circuit [*24] Court of Appeals for
the Eighth Circuit, states the principle as follows:

"HNSFA full and fair hearing on the charges which threaten his deportation, and an
ahsence of all abuse of discretion and arbitrary action by the inspector, or other executive
officer, are indispensable to the lawful deportation of an alien. Where, by the abuse of the
discretion, or the arbitrary action of the inspector or other executive officer, or without a
full and fair hearing, an alien is deprived of his liberty, or is about to be deported, the
power is conferred and the duty is imposed upon the courts of the United States to issue a
writ of habeas corpus and relieve him. The Japanese Immigrant Case, 189 U.S. 86, 100,
101, 23 Sup. Ct. 611, 47 L. Ed. 721; Chin Yow v. United States, 208 U.S. 8, 10, 12, 13,
28 Sup, Ct. 201, 52 L. Ed. 369; Low Wah Suey v. Backus, 225 U.S. 460, 468, 32 Sup. Ct.
734, [**10]_56 L. Ed. 1165; Ex parte Petkos (D.C.) 212 Fed. 275; United States v. Chin
Len, 187 Fed. 544, 109 C.C.A. 310; United States v. Williams (D.C.) 185 Fed. 538, 604,
United States v. Williams (D.C.) 193 Fed. 228."

HN7E pliens have constitutional rights. The Fourth, Fifth, Sixth, and Fourteenth
Amendments are not limited in their application to citizens. They apply generally to all
persons within the jurisdiction of the United States. See Yick Wo v, Hopkins, 118 U.S.
356, 6 Sup. Ct. 1064, 30 L. Ed. 220.

In this case an ordinance of San Francisco, made under a state law, was held, as
enforced, to involve an unconstitutional discrimination against Chinese laundryment then

lawfully in San Francisco. The court, by Mr. Justice Matthews, said:

"The Fourteenth Amendment to the Constitution is not confined to the protection of
citizens. It says: 'Nor shali any state deprive any person of life, liberty, or property
without due process of law; nor deny to any person within its jurisdiction the equal
protection of the laws.' These provisions are universal in their application, to all persons
within the territorial jurisdiction, without regard to any differences of race, of color, or of
nationality; [**11] and the equal protection of the laws is a pledge of the protection of
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equal laws. It is accordingly enacted by section 1977 of the Revised Statutes, that 'all
persons within the jurisdiction of the United States shall have the same right in every
state and territory to make and enforce contracts, to sue, be parties, give evidence, and
to the full and equal benefit of all laws and proceedings for the security of persons and
property as is enjoyed by white citizens and shall be subject to like punishment, pains,
penalties, taxes, licenses, and exactions of every kind, and to no other.’ The questions we
have to consider and decide in these cases, therefore, are to be treated as involving the
rights of every citizen of the United States equaily with those of the strangers and aliens
who now invoke the jurisdiction of the court.”

In Wong Wing v. United States, 163 U.S. 228, 16 Sup. Ct, 977, 41 L. Ed. 140, it was held
that Congress could not constitutionally promote its policy of excluding Chinese aliens by
administrative orders by subjecting such aliens, found illegally within the United States, to
infamous punishment at hard labor, or by confiscating their property, without providing
[**12] a judicial triai to establish the guilt of the accused. In the opinion in is pointed
out, as held in Fong Yue Ting v. United States, 149 U.S. 730, 13 Sup. Ct. 1029, 37 L. Ed.
905, that an --

"order of deportation is not a3 punishment for crime. * * * It is but a method of enforcing
the return to his own countn\/\‘qf an alien who has not complied with the conditions upon
the performance of which the government [*25] of the nation, acting within its
constitutional authority and through the proper departments, has determined that his
continuing to reside here shall depend.”

In that opinion the language abave quoted from the opinion in Yick Wo v. Hopkins is
repeated; the court, by Mr. Justice Shiras, adding:

"Applying this reasoning to the Fifth and Sixth Amendments, it must be concluded that all
persons within the territory of the United States are entitled to the protection guaranteed
by those amendments, and that even aliens shall not be held to answer for a capital or
other infamous crime, unless on a presentment or indictment of a grand jury, not be
deprived of life, liberty, or property without due process of law."

In the Japanese Immigrant Case, 189 U.S. 86, 100, 23 [**13] Sup. Ct. 611,614 (47 L.
Ed. 721), the court, by Mr. Justice Harlan, said:

"But this court has never held, nor must we now be understood as holding, that
administrative officers, when executing the provisions of a statute involving the liberty of
persons, may disregard the fundamental principles that inhere in 'due process of law' as
understood at the time of the adoption of the Constitution."

HNFFOne of the most fundamental of the "bady of liberties” guaranteed the inhabitants of
the United States by our Constitution is freedom from unreasonable search and seizure,
and from arrest without due process. The historic basis of these liberties is elaborately
dealt with by Mr. Justice Bradiey in Boyd v. United States, 116 U.S. 616, 6 Sup, Ct. 524,
29 L. Ed. 746, That case involved merely 35 cases of plate glass, seized by the collector of
the port as forfeited to the United States under section 12 of the Act of June 22, 1874 (18
Stat. 188), which required the compulsory production of private papers to be used as
evidence against the alleged owner. This statute was heid repugnant to the Fourth and
Fifth Amendments. In a long opinion Mr. Justice Bradiey pointed out that the Fourth
Amendment [**14] to the Constitution, prohibiting unreasonable searches and seizures,
had its roots in the struggle for liberty in the Colonies, one famous incident of which was
the attack in Boston in 1761 by James Otis on the writs of assistance issued to revenue
officers, "empowering them in their discretion to search suspected places for smuggled
goods.” See 116 U.S. 625, 6 Sup. Ct. 529, 29 L, Ed. 746, The learned justice aiso points
out that these guaranties of liberty in our Constitution were grounded upon the great
decision of Lord Camden in 1765 in the case of Entick v. Carrington, 19 Howell's State
Trials, 1029, growing out of the controversy with John Wilkes and the attempt of the
English government, through Lord Halifax, Secretary of State, to obtain evidence to
convict Wilkes of the charge of criminal libel by searching private houses for the discovery
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and seizure of books and papers.

"By authority of the Secretary's warrant Wilkes' house was searched, and his papers were
indiscriminately seized. For this outrage he sued the perpetrators and obtained a verdict
of # 1,000 against Wood, one of the party who made the search, and $4,000 against Lord
Halifax, the Secretary of State who issued [**15] the warrant. * * * Lord Camden
pronounced the judgment of the court in Michaelmas term, 1765, and the law as
expounded by him has been regarded as settled from that time to this, and his great
judgment on [*¥26] that occasion is considered as cne of the landmarks of English
liberty. It was welcomed and applauded by the lovers of liberty in the colonies as well as
in the mother country. It is regarded as one of the permanent monuments of the British
Constitution, and is quoted as such by the English authorities on that subject down to the

present time."

Compare United States v. Wong Quong Wong (D.C.) 94 Fed. 832; Moy Wing Sun v,
Prentis, 234 Fed. 24, 148 C.C.A. 40; Robinson v. Richardsen, 13 Gray (Mass.) 454, In_re

Pacific Ry. Co. (C.C.) 32 Fed. 251,

The learned justice also, in a.footnote, refers to 3 May's Constitutionai History of England
(American Edition, vol. 2) c. 1, for an illuminating discussion of the historic struggle for
liberty in England, including the use made of the spy system. See page 39, where May

says:

"Next in importance to personal freedom is immunity from suspicions, and jealous
observation. Men may be without restraints upon their liberty; they [**16] may pass to
and fro at pleasure; but if their steps are tracked by spies and informers, their words
noted down for crimination, their associates watched as conspirators, who shall say that
they are free? Nothing is more revolting to Englishmen than the espionage which forms
part of the administrative system of continental despotism. It haunts men like an evil
genius, chills their gaiety, restrains their wit, casts a shadow over their friendships, and
blights their domestic hearth. The freedom of a country may be measured by its immunity
from this baleful agency. Rulers who distrust their own people must govern in a spirit of
absolutism, and suspected subjects will be ever sensible of their bondage.”

See, for a careful review of the history of the spy system in industry and in dealing with
political movements, Robert C. Hunter's book on "Violence in the Labor Movement," and
John Graham Brooks' "Labor's Challenge to the Social Order.”

See, also, an account of James Otis' argument against the writs of assistance, written by
Mr. Justice Gray and found in the appendix to Quincy's Reports; also, on the same
subject, 2 Works of John Adams, appendix A, pp. 523 to 525. One main point [**17]
made by Otis was that these writs, though issued on judicial process, were not returnable
to any court. They thus authorized petty officers to enter homes, etc., without requiring
them to make return of their doings. This, Otis said, "was tyranny, destroying the freedom

of one's house."

The principles laid down in these earlier authorities have not passed into oblivion or
disuse. They are still the law of this nation. See Silverthorne Lumber Co., Inc., v. United
States, 251 U.S. 385, 40 Sup. Ct. 182, 64 L. Ed. , decided January 26, 1920, opinion by
Mr. Justice Holmes. This was a proceeding to punish Silverthorne for contempt for refusing
to produce books and papers on a summons duces tecum. Refusal was grounded on the
rights of the parties under the Fourth Amendment. The Silverthornes were arrested, and,
while in custody, "representatives of the Department of Justice and the United States
marshal, without a shadow of authority, went to the office of their company and made a
clean sweep of all the books, papers, and documents found there." These were
subsequently, on petition to the District Court, ordered returned. But meantime the
government had [*27] had them [**18] photographed, and used the photographs in
obtaining an indictment. On subpoena duces tecum, the production of the originals was
then sought. Mr. Justice Holmes said (page 391 of 251 U.S. at page 682 of 40 Sup. Ct.

[64 L. Ed. 1):
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"The proposition could not be presented more nakedly. It is that although of course its
seizure was an outrage which the government now regrets, it may study the papers
before it returns them, copy them, and then may use the knowledge that it has gained to
call upon the owners in a more reguiar form to produce them; that the protection of the
Constitution covers the physical possession but not any advantages that the government
can gain over the object of its pursuit by doing the forbidden act. Weeks v, United States,
232 U.5. 383, to be sure, had estabiished that laying the papers directly before the grand
jury was unwarranted, but it is taken to mean only that two steps are required instead of
one, In our opinion such is not the law. It reduces the Fourth Amendment to a form of
words. 232 U.S, 393. The essence of a provision forbidding the acquisition of evidence in
a certain way is that not merely evidence so acquired shall not be used before [¥*19]
the court, but that it shall not be used at all. Of course this does not mean that the facts
thus obtained become sacred and inaccessible. If knowledge of them is gained from an
independent source they may be proved like any others, but the knowiedge gained by the
government's own wrong cannot be used by it in the way proposed. The numercus
decisions, like Adams v, New York, 192 U.S. 585, helding that a collatera! inquiry into the
mode in which evidence has been got will not be aliowed when the question is raised for
the first time at the trial, are, no authority in the present proceeding, as is explained in
Weeks v, United States, 232 U 5. 383, 394, 395. Whether some of those decisions have
gone too far or have given Wrong reasons it is unnecessary to inquire; the principle
applicab!e to the present case seems to us plain It is stated satisfactorily in Flagg v.

it was thought that a dn‘ferent rule applled to a corporation on the ground that it was not
privileged from producing its books and papers. But the rights of a corporation against
unlawfui search and seizure are to be protected even [*¥%20] if the same result might
have been achieved in a lawful way."

If a corporation has such rights, a fortiori, a person, though an alien, is protected.

In the Flagg Case, 233 Fed. 481, 147 C.C.A. 367, cited supra with approval by Mr. Justice
Holmes, it appeared that Flagg's books and papers had been illegally seized without
warrant and used as the basis of an indictment against Flagg for using the mails in a
scheme to defraud, in which the defendant was convicted. The judgment was reversed as
grounded on evidence unconstitutionally obtained.

In Weeks v. United States, 232 U.S, 383, 34 Sup. Ct. 341, 58 L. Ed. 652, L.R.A. 1915B,
834, Ann. Cas. 1915C, 1177, Mr. Justice Day, speaking for a unanimous court, said, as to
the Fourth Amendment:

"The effect of the Fourth Amendment is to put the courts of the United States and federal
officials, in the exercise of their power and authority, under limitations and restraints as to
the exercise of such power and authority, and to forever secure the people, their persons,
houses, papers and effects against all unreasonable searches and seizures under the guise
of law. This protection reaches all alike, whether accused of crime or not, and [¥*21]

the duty of giving to it force and effect is obligatory upon all intrusted under our federal
system with the enforcement of the laws."

Other illustrations of the application by the courts of these general principles of liberty to
the protection of the rights of aliens are: [¥28] United States v. Williams (D.C.) 185
Fed. 598; Roux v. Commissioner of Immigration, 203 Fed. 413, 121 C.C.A. 523; Moy
Suey v. Unfted States, 147 Fed. 697, 78 C.C.A. 85; Pang Sho Yin v. United States, 154

Fed. 660 83 C.C.A. 484; Fong Gum_ Tong v. Unlted States, 192 Fed. 320, 112 C.C.A. 572,

Administration of Immigration Laws Vested by Congress in Department of Labor.
AN9¥The administration of the immigration laws has been intrusted by Congress to the

Department of Labor -- not to the Departiment of Justice. The latter department has no
rmore legal right or power to dea! with the exclusion or the expulsion of aliens than has the
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Department of the Interior. The department of Justice prosecutes for crime. But
deportation proceedings are not criminal proceedings. Pang Sho Yin v. United States,
supra.

There are obvious reasons why Congress delegated the important and delicate functions
of excluding [**22] and expelling aliens to the Labor Department. This department is
charged with certain functions pertaining peculiarly to human weifare; it exercises large
powers over millions of persons, many of them poor, comparatively helpless, and
unacquainted with our language and institutions. As the functions of the Department of
Justice and the Department of Labor are radically different, the official personnel of the
two departments would naturally have different methods of procedure. But, without
elaborating reasons, #¥%fthe mandate of Congress, intrusting immigration matters to
the Labor Department, is binding upon all government departments, including the courts.
The Commissioner General of Immigration is a subordinate in the Department of Labor.

HNI1XEynder the immigration laws authority is vested in the Secretary of Labor to provide
rules and regulations for enforcing the provisions of the acts. Of these rules, which have
the effect of law, the court must take judicial notice. Caha v. United States, 152 U.S. 211,
14 Sup. Ct. 513, 38 L. Ed. 415. They are binding upon the Department of Labor as part of
the law of the land. For presefit purposes, the most important rule is rule 22, entitled
[**23] "Arrest and Deportation on Warrant.”

Subdivision 2 of rule 22 provides:

"HMIZZE Officers shall make a thorough investigation of all cases when they are credibly
informed or have reason to believe that a specified alien in the United States is subject to
arrest and deportation on warrant. All such cases, by whomsoever discovered, shall be
reported to the immigration officer stationed nearest the place where the alien is found to

he."

The word "officers," used in this subdivision 2, means immigration inspectors, They are
civil service appointees, most of them of large experience in this sort of work.

Subdivision 3 of the same rule is as follows:

"The application must state facts showing prima facie that the alien comes within one or
more of the classes subject to deportation after entry, and, except in cases in which the
burden of proof is upon the alien (Chinese) involved, should be accompanied by some
substantial supporting evidence. If [*29] the facts stated are within the personal
knowledge of the inspector reporting the case, they need not be in affidavit form. But if
based upon statements of persons not sworn officers of the government (except in cases
of public charges [**24] covered by subdivision 4 hereof), the application should be
accompanied by the affidavit of the person giving the information or by a transcript of a
sworn statement taken from that person by an inspector. In all cases shown in subdivision
1 to be subject to a time limitation the application must be accompanied by a certificate of
landing, to be obtained from the immigration officer in charge at the port where landing
occurred, unless entry without inspection within such limitation is confessed, or a reason
given for its absence. In the absence of such certificate, effort should be made to supply
the principal items of information mentioned in the blank form provided for such
certificate. Telegraphic application may be resorted to only in case of necessity or when
some substantial interest of the government would be subserved thereby, and must state
(a) that the usual written application is being forwarded by mail, and (b) the substance of
the facts and proof therein contained. The code supplied by the department should be
used whenever practicable.”

Subdivision 5 in the form in which the rule was before the amendment of December 20,
1919, hereinafter referred to, so far as now [*¥*25] material is as follows:

"(a) Upon receipt of a telegraphic or written warrant of arrest the alien shall be taken
before the person or persons therein named or described and granted a hearing to enable
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him to show cause, if any there be, why he should not be deported. Pending
determination of the case, in the discretion of the immigration officer in charge, he may
be taken into custody or ailowed to remain in some place deemed by such officer secure
and proper, except that in the absence of special instructions an alien confined in an
institution shall not be removed therefrom until 2 warrant of deportation has been issued
and is about to be served.

“(b) At the beginning of the hearing under the warrant of arrest the alien shail be aliowed
to inspect the warrant of arrest and ail the evidence on which it was issued, and shail be
apprised that he may be represented by counsel. The alien shall be required then and
there to state whether he desires counsel or waives the same, and his reply shall be
entered on the record. If counsei be selected, he shall be permitted to be present during
the conduct of the hearing, and to offer evidence to meet any evidence presented or
adduced by [**26] the government. Objections and exceptions of counsel shall not be
entered on the record, but may be presented by him in accompanying brief. If during the
hearing it shall appear to the examining inspector that there exists a reason additional to
those stated in the warrant of arrest why the alien is in the country in violation of law, the
alien's attention shall be directed to the facts which constitute such reason, and he shall
be given an opportunity to show cause why he should not be deported therefor.

"(c) At the close of the hearing the full record shall be forwarded to the bureau, together
with any written argument submitted by counsel and the recommendations of the
examining officer and the officer in charge, for determination as to whether or not a
deportation warrant shall issue.”

Subdivision 6 provides that, pending deportation proceedings, the alien may be released
on a $500 bond unless different instructions are given by the department.

Subdivision 10 is as follows:

"When it is necessary to detain or hold arrested women and girls they.shall not be
incarcerated by immigration officials in jails or other similar places unless such
incarceration is absolutely unavoidable; [**27] but if there is not attached to the
immigration station or quarters a room suitable for such [¥30] purpose, and if such
aliens are not already being held in some proper institution, arrangements shall be made
for their detention by some philanthropic or other similar society, preferably under the
control of organizations or persons of the same nationality and religion as of the detained
aliens."

By section 17 of the Act of February 5, 1917 (Comp. St. 1918, Comp. St. Ann. Supp.
1919, § 4289 1/4ii), provision is made for the appointment of boards of inquiry to deal
with deportation matters, including the right of appeal by the alien to the Secretary of
Labor. Appeals are heard "solely upon the evidence adduced before the Board of Special

Inquiry."

In rule 17 are provisions for the recpening of cases for additional evidence, a provision
possibly applicable in some aspects of this case.

From the foregoing it is apparent that the records upon which the decisions of the
Secretary of Labor are based are under the provisions of these rules intended to be made
in summary, but fair and adequate, fashion by real trials before immigration inspectors.
HN1TEDue process of law requires that [**28] these trials should be fair, unbiased,
dispassionate. They may be summary, lacking in formailities of judicial procedure; but
they must be conducted in an honest and reasonably intelligent attempt to ascertain and
report the truth; otherwise the alien is deprived of the rights which the statutes of
Congress contemplate that he shall have, including the right to have his appeal passed on
by-the Secretary of Labor with an adequate and truthful record before him. Moreover, an
unfair or otherwise misleading record is as much a fraud upon the faw and upon the
Secretary of Labor as upon the alien. It is as much the duty of the Department of Labor to
admit aliens impliedly invited by Congress into this country as it is to exclude or expel
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those proscribed by Congress. The general policy of the United States towards immigrants
has been to admit and to welcome all, except specifically described and limited
undesirables. No executive department has any right by strained construction to
substitute its theories for those adopted by the national Legislature.

On important inquiry in this case is as to whether the records in the case of 13 of the
aliens who have been ordered deported, were [**29] made by labor inspectors acting
soberly, conscientiously, and with an unbiased and uncontrolled attempt to find and report
the facts on which the rights of these aliens depend. The petitioners urge that in the
proceedings here brought in question the Department of Labor abdicated its functions;
that those functions were usurped by the Department of Justice, through its Bureau of
Investigation, and that the proceedings are therefore void ab initio; that if not absolutely
void, at any rate the trials by the inspectors were under such circumstances as to prevent
a fair, impartial, conscientious attempt to find and report the facts upon which the rights
of many of the aliens must depend. The methods adopted are contended to have deprived
the petitioners, many of whom have but a meager knowledge of English and scant
education, of any fair opportunity to have their real status determined. This contention
makes it necessary to set forth in considerable detail [*31] the facts under which the
petitioners, and hundreds of'gther aliens, were arrested and held for trial.

Initiation and Conduct of the Raid in New England.

On December 27, 1919, Burke, Chief of the Bureau of Investigation [**30] of the
Department of Justice in Washington, sent the following letter to Kelieher, head of the

local bureau in Boston:
"Department of Justice, Bureau of Investigation.
"Washington, December 27, 19189,

"Strictly Confidential.

"Geo. E. Kelleher, Esq., Box 3185, Boston, Mass. -- Dear Sir: I have already transmitted
to you two briefs prepared in this department upon the Communist Party of America and
the Communist Labor Party with instructions that these briefs be carefully examined and
studied for the purpose of familiarizing yourself and the agents under your direction with
the principles and tactics of these two respective organizations.

"You have submitted to me affidavits upon various individuals connected with these
respective organizations, stating that these persons are aliens and members of the
organizations referred to. I have transmitted to the Commissioner General of Immigration
the affidavits submitted by you with the request that warrants of arrest be issued at once.
This action is now being taken by the Bureau of Immigration and warrants of arrest are
being prepared and will shortly be forwarded to the immigration inspector of your district.

"Briefly the arrangements [**31] which have been made are that the warrants will be
forwarded to the immigration inspector who will at once communicate with you and advise
you of the names of the persons for whom he has received warrants. You should then
place under surveillance, where practicable, the persons mentioned, and at the appointed
time you will be advised by me by wire when to take into custody all persons for whom

warrants have been issued.

"At the time of the apprehension of these persons every effort should be made by you to
definitely establish the fact that the persons arrested are members of either the
Communist Party of America or the Communist Labor Party. I have been reliably informed
that instructions have been issued from the headguarters of each of these organizations
to their members that they are to refuse to answer any questions but to them by any
federal officers, and are to destroy all evidence of membership or affiliation with their
respective organizations. It is therefore of the utmost importance that you at once make
every effort to ascertain the location of all of the books and records of these organizations
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in your territory and that the same be secured at the time of the arrests. [**32] As
soon as the subjects are apprehended, you should endeavor to obtain from them, if
possibie, admissions that they are members of either of these parties, together with any
statement concerning their citizenship status. I cannot impress upon you too strongly the
necessity of obtaining documentary evidence proving membership.

"particular efforts should be made to apprehend all of the officers of either of these two
parties if they are aliens; the residences of such officers should be searched in every
instance for literature, membership cards, records, and correspondence. The meeting
rooms should be thoroughly searched and an effort made to locate the charter of the
Communist Party of America or the Communist Labor Party, under which the local
organization operates, as well as the membership and financial records, which, if not
found in the meeting rooms of the organization, will probably be found in the homes of
the recording and financial secretaries, respectively. All literature, books, papers, and
anything hanging on the walls should be gathered up; the ceilings and partitions should
be sounded for hiding places. After obtaining any documentary evidence, the same should
[**33] be wrapped in packages and marked thereon, the [*32] location of the place,
and the name of the persons obtaining the evidence, and the contents of each package.

"Violence towards any aliens should be scrupulously avoided. Immediately upon
apprehending an alien, he should be thoroughly searched. If found in groups in meeting
rooms, they should be lined up against the wall and there searched; particular effort being
given to finding the membership book, in which connection the search of the pockets will
not be sufficient. In no instance should money or other valuables be taken from the
aliens. All documentary evidence taken from an aliean should be placed in an individual
envelope, provided for the purpose, which envelope shouid be marked showing the
contents contained in the same, whether they were found in the possession of the alien or
in his room, and if in the latter the address of the house should be given as well as the
name of the alien and the officer who obtained the evidence. A duplicate record should be
kept of all evidence thus obtained. At the time of the transfer of the alien to the
immigration inspector, you shouid also turn over to the immigration inspector [**34]
the original evidence obtained in the particular case, plainly marked so that there may be
no complaint by the immigration officers as to the manner in which evidence has been
collected by the agents of this bureau.

"I have made mention above that the meeting places and residences of the members
should be thoroughly searched. I leave it entirely to your discretion as to the method by
which you should gain access to such places. If, due to the local conditions in your
territory, you find that it is absolutely necessary for you to obtain a search warrant for
such premises, you should communicate with the local authorities a few hours before the
time for the arrests is set and request a warrant to search the premises.

"Under no conditions are you to take into your confidence the local police authorities or
the state authorities prior to the making of the arrests. It is not the intention nor the
desire of this office that American citizens, members of the two organizations, be arrested
at this time. If, however, there are taken into custody any American citizens through
error, and who are members of the Communist Party of America or the Communist Labor
Party, you shouid immediately [**35] refer their cases to the local authorities.

"It may be necessary, in order to successfully make the arrests, that you obtain the
assistance of the local authorities at the time of the arrests. This action should not be
taken, unless it is absolutely necessary; butl well appreciate that where a large number
of arrests are to be made it may be impossible for the same to be made by special agents
of this department, in which event you are authorized to request the assistance of the
jocal police authorities. Such assistance should not be requested until a few hours before
the time set for the arrests, in order that no 'leak’ may occur. It is to be distinctly
understood that the arrests made are being made under the direction and supervision of

the Department of Justice.

"For your own personal information, 1 have to advise you that the tentative date fixed for
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the arrests of the Communists is Friday evening, January 2, 1920. This date may be
changed, due to the fact that all of the immigration warrants may not be issued by that
time. You will, however, be advised by telegraph as to the exact date and hour when the
arrests are to be made. If possible, you should arrange with your [**36] under-cover
informants to have meetings of the Communist Party and Communist Labor Party held on
the night set. I have been informed by some of the bureau officers that such
arrangements will be made. This, of course, wouid facilitate the making of the arrests.

"On the evening of the arrests this office will be open the entire night, and I desire that
you communicate by long distance to Mr. Hoover any matters of vital importance or
interest which may arise during the course of the arrests. You will possibly be given from
seven (7) o'clock in the evening until seven (7) o'clock in the morning, to conclude the
arrests and examinations. As pointed out previously, the grounds for deportation in these
cases will be based soiely upon membership in the Communist Party of America or the
Communist Labor Party and for that reason it will not be necessary for you to go [*33]
in detail into the particular activities of the persons apprehended. It is, however, desirable
that wherever possible you should obtain additional evidence upon the individuals,
particularty those who are {eaders and officers in the local organizations. The immigration
inspector will be under instructions to co-operate [**37] with you fully, and I likewise
desire that you co-operate in the same manner with the immigration inspector at the time
of the arrests, as well as following the arrests. At the hearings before the immigration
inspector you should render any and all reasonable assistance to the immigration
authorities, both in the way of offering your services to them and the services of any of
yvour stenographic force. It is of the utmost necessity that these cases be expedited and
disposed of at the earliest possible moment and for that reason stenographic assistance
and any assistance necessary should be rendered by you to the immigration inspectors.
An excellent spirit of cooperation exists between the Commissioner General of
Immigration and this department in Washington and I desire that the same spirit of co-
operation between the field officers of this bureau and the field officers of the Bureau of

Immigration also exist.

"I desire that the morning following the arrests you should forward to this office by special
delivery, marked for the 'Attention of Mr. Hoover's complete list of the names of the
persons arrested, with an indication of residence, or organization to which they belong,
and [¥*38] whether or not they were included in the original list of warrants. In cases
where arrests are made of persons not covered by warrants, you should at once request
the local immigration authcrities for warrants in all such cases and you should also
communicate with this office at the same time. I desire also that the morning following
the arrests that you communicate in detail by telegram, 'Attention of Mr. Hoover,' the
results of the arrests made, giving the total number of persons of each organization taken
into custody, together with a statement of any interesting evidence secured.

"The above cover the general instructions to be followed in these arrests and the same
will be supplemented by telegraphic instructions at the proper time.

"Very truly yours,
Frank Burke,

"Assistant Director and Chief.”

This document is to be read in connection with another document issued two days later by
Caminetti, Commissioner General of Immigration, to the Commissioner of Immigration at

Boston:
"Strictly Confidential. * * *
"Commissioner of Immigration, Boston, Mass.: The bureau is inclosing herewith 306

warrants of arrest covering aliens to be found in your jurisdiction. The names [**39] of
these aliens together with the places at which they are located, or the particular agent of
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the Department of Justice through whom they can be located, are set forth in the
accompanying list. Prima facie evidence that each and every one of these aliens is a
member of the Communist Party of America or of the Communist Labor Party has been
secured by agents of the Department of Justice and placed before this department in
affidavit form, on the bases of which evidence these (and simiiar warrants for service
throughout the country generally) have issued. The Department of Justice has been
requested to instruct its field agents to provide the immigration officials in charge of the
jurisdiction where the alien is to be found with copies of these affidavits for the completion

of his files.

"For your confidential information, the Bureau has to state that the Department holds the
Communist Party of America to be an organization mere membership in which brings an
alien within the purview of the Act of October 16, 1918. Therefore the warrants of arrest
which have issued covering aliens of this and the similar (Communist Labor Party) group
contain charges pertaining to membership merely. [*¥*40] It will accordingly be of prime
importance to secure and present, in form and manner to constitute proper and usable
evidence when the cases come before the Department for final consideration, evidence
[*34] of membership in either one or the other of these organizations. However,
individual tenets, beliefs and:practices should not be overlooked, and where evidence
along these lines is uncovered (or along any other line -- such as entry without inspection,
etc.), it should be carefully and fully developed, the alien to be placed on notice of the
additional charge or charges in the manner stated in paragraph (b) of subdivision 5 of rule
22. The local agents of the Department of Justice will, it is believed, be in a position to
furnish your examining officers with evidence of membership in a considerable number of
cases. The connection between such evidence and the particular alien concerned should
always be established on the record to the fullest extent possible.

"The Communist Labor Party is, in all essential particulars in so far as the Act of October
16, 1918, is concerned, identical with the Communist Party of America. Evidence on both
organizations, in the shape of [**41] official manifestos, copies of platforms, programs,
etc., will be furnished for the enlightenment of the officers who will conduct the
examinations as soon as It can be prepared. Pertinent extracts from these will be properly
read into the minutes of the hearings, when accorded; this, of course, in the presence of
the alien, who should be appropriately questioned with respect thereto.

"All agents of the Department of Justice have been definitely and specifically instructed to
co-operate with the officials of the immigration service from the outset to the final
conclusion of these cases, and to afford the immigration officers every facility which they
may possess to the proper, prompt, efficient, and successful handling of these cases, this
even to the extent of loaning stenographic help where required. The courteous, full, and
hearty co-operation of all officiais of the immigration service with the Department of
Justice agents is required in this common service, and should be given without stint. The
success of the extensive movement which is being inaugurated in this respect hinges on

this.

"For your personal information and for the personal information only of those who must
[**42] plan with you (for under no consideration must a 'leak’ occur due to any officer
of this service), you are advised that the Department of Justice is arranging (and has so
advised its appropriate field officers) to themselves accomplish the arrest of the aliens
covered in the warrants which have issued on the night of January 2, 1920. The aliens will
be held on local charges and opportunity afforded that night and the following day for
service upon them of the administrative arrest warrants. Where bond, as prescribed in the
warrants, is not furnished, the alien will be held in custody -- in an immigration station
where available; otherwise, in jail or other appropriate place of detention. The
Department of Justice agents will assist in serving the warrants, perfecting detention
arrangements, provide you with such evidence as they may possess, etc. They may not
conduct the hearings prescribed by section 16, however, and such evidence as they may
offer, whether in the shape of sworn statements previously secured by them, or of some
other character, should be properly incorporated in the record in the usual manner, viz. by
reading to the alien during the course of the hearing and questioning [**43] him with
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respect thereto,

“Not iater than noon on the appointed day you should have a properly qualified officer or
officers (where more than one can be spared) of your jurisdiction report in person armed
with the warrants to be served, to the Department of Justice agent in charge of the
district where the alien, or group of aliens, is to be arrested. In the event of a change of
date for the general arrests you will be promptly wired to that effect. Under no
circumstances should an officer proceed in the matter of the arrests except in co-
operation with a Department of Justice representative. To do so would be to invite
disaster.

"In the event you find, after carefully considering the matter, that you have not sufficient
officers to serve the warrants in the various localities at the proper moment, please
immediately wire (or phone if practicable or advisable) the bureau, when an endeavor wili
be made to meet the emergency by temporarily drawing upon a neighboring district which
may not have been called upon to handle a considerable number of such cases.

[¥35] "The bureau desires that it be promptly advised of the progress of these cases at
all stages. The general result, [**44] of the efforts to serve the warrants and obtain
custody of the aliens, together with any other information of possible interest, should be
telegraphed to the bureau at the earliest possible moment. as soon as it can be done, a
list showing the aliens arrested should be prepared and mailed to it, under special delivery
stamp. Additional warrants, where the necessary prima facie showing is made, may be
applied for telegraphically or by mail, as the circumstances may seem to warrant, the
procedure outlined in the bureau's general telegram of November 10, last, to control.

"The above cover the general instructions to govern the immigration officers in serving
the warrants and conducting the hearings in these cases. They will be supplemented,
telegraphically or by letter as occasion may seem to require, at the proper time.

"Respectfully, [Signed] A. Caminetti, Commissioner General.

“NOTE. -- Please wire the bureau immediately upon receipt of the warrants, in order that
it may know that all is in readiness.

"Publicity must be avoided.”

The briefs referred to in the first part of Burke's letter are printed in "Sedition, Serial 16,
Hearing before the Committee of the Judiciary, [**45] H.R. 65th Cong." p. 44, Exhibit
K, dealing with the status of the Communist Party, and page 98, dealing with the
Communist Labor Party.

It is unnecessary here to reproduce these briefs.

The warrants referred to in Commissioner General Caminetti's letter, supra, appear to
have been issued and signed by John W. Abercrombie as Acting Secretary of Labor.

These circular letter instructions sent by Burke to Kelleher were supplemented by two
telegrams, each dated December 31, 1919, not apparently of vital importance, but for the
sake of compieteness set forth in the margin. n1

ni "Kelleher, Winthrop Bidg., Boston, Mass.: You should at once make every effort to
ascertain whether any aliens connected with editorial boards your territory of Communists
papers. Particuiarly desirous that these persons be taken into custody at time of arrests.
If affidavits have not aiready been submitted upon these persons advise reason and delay
and same should have been covered in original lot of affidavits. Desire that you at once
submit copies of affidavits aiready forwarded to this department to local immigration
inspector. Immigration inspectors under instructions communicate with you Friday
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morning January second for the purpose of co-operating in arrests of Communists.
Warrants for arrests of all Communists have been mailed the immigration inspectors.
Same will be delivered to you by immigration inspectors and you will serve these warrants
at time which will later be designated. No change in present pian for arrests to be made
evening January second. You will however be advised definitely as to this date. Every
effort should be made by you to definitely establish fact of subject being an alien and
member of Communist Party or of Communist Labor Party before arrests. Policy of bureau
is to have perfect case rather than a large number of arrests. Particular attention should
be given to form in which evidence is collected in order that same may be immediately
turned over to immigration inspectors and hearings started at once. You shouid give all
co-operation and assistance to immigration inspectors in these matters. No seizure of
personal effects or belongings not necessary for evidence should be made by you.
Documentary evidence connecting subject with party or documentary evidence on party is
the only evidence which should be taken. You shouid be guided in securing same by local
authorities, conditions and as pointed out in my confidential letter. You should obtain
search warrants where necessary. Wire at once whether all arrangements in your territory
have been made and whether your office is in condition to adequateiy handle the matter
when ordered to proceed. Five.

Burke, Chief."

"Kelleher, Winthrop Bldg., Boston, Mass.: Re arrests of Communists warrants for
members of Communist Labor Party and Communist Party new in hands of immigration
inspector your district. Confer ar once with inspector for purpose of co-operation arrests of
members covered by warrants and arrests are to be made Friday evening, January
second, nineteen twenty, at nine p.m. Eastern time. No arrests should be made of persons
not aliens and who are not members of or affiliated with Communist Party of America and
Communist Labor Party.

"Under no condition are American citizens to be apprehended. Where any mistake nature
is made and a citizen is taken into custody his case is to be immediately referred to state
authorities for action. Desire that each subject taken into custody be thoroughly examined
and you should prepare at once a set of questions to be asked each subject bringing out
facts that subject is alien, date of arrival in the United States, and affiliation or
membership with either of the parties under investigation. This statement should be taken
stenographically and sworn to or affirmed by alien. Effort has been made to supply
sufficient agents for the purpose of carrying out arrests in your district. Assistance of local
police authorities should oniy be used where absolutely necessary and should not be
requested until a few hours before arrests in order to avoid any leak. Of utmost
importance that charge of membership be proven in each case. Where alien refuses to
admit membership detailed examination should be made to bring out Communist views of
subject, basing examination on contents of memorandum brief forwarded to you.
Particular attention should be given to the manner in which evidence is collected in order
that immigration authorities have no difficulty in handling of the hearings in the case. No
arrests should be made of any persons connected with other organization than the
Communist Party and the Communist Labor Party. Arrests should all be completed and
examinations concluded by Saturday morning, January third, nineteen twenty, and full
reports forwarded by special delivery addressed attention Mr. Hoover. I desire that you
wire this office by nine a.m., Saturday morning, January third, nineteen twenty, giving
number of persons arrested, nationality, and any other interesting and important pieces of
evidence secured. The department in Washington will issue statement Saturday January
third on national raid. Staternent may be issued by you covering local situation this
Saturday. Should not be given out before ten a.m. Saturday morning, January third,
nineteen twenty. Make every effort to obtain perfect case and to fully conduct and
conclude the arrests in your district. Five. Stop.

Burke, Chief, 11:55 P.M."

————————————————— End Footnotes- - - - = - - - - - - - - - - - - [*¥*46]

W ffarwrw lexie comfrecearrhiretrieva? me—henTosanRQabl ahdan1MNnl a8ESaKAAEN Prmmvea 1 A% A VAN



fiet a Document - by Citation - 265 F. 17 FBIOE H#6H

[*36] The quoted documents are, as to most, perhaps all, of the vital issues in this
case, the most significant evidence adduced. They require detailed study, analysis, and
consideration, in all their parts. They should not here be summarized. They need not here

be characterized. They speak for themselves.

A single necessary conclusion from these documents may, however, here be appropriately
set forth: They contemplate that the general conduct and control of this wholesale
deportation undertaking shall be assumed by the Department of Justice, relegating the
Department of Labor to the function, aimost purely formal, of making records of cases, in
effect predetermined by the Department of Justice.

[¥37] These instructions were summarized by Kelleher, and copies delivered to his local
agents. These summarized instructions in two overlapping sets are copied in the margin.
n2 It shouid be noted that the fifth paragraph of the first set is a distinct mandate to hold
these aliens incommunicado until otherwise ordered by the Department of Justice; that
the eighth paragraph contemplates the arrest of citizens and throws upon them the
burden of proof of their citizenship [**47] by documentary evidence,

n2 "Instructions to Agents,
"1. Each person named in the warrant shall be taken into custody.

"2, Upon taking person into custody try to obtain ali documentary evidence possible to
establish membership in the Communist Party, including membership cards, books,
papers, correspondence, etc.

"3. Also try to secure charters, meeting minutes, membership books, due books,
membership correspondence, etc., in possession of such person, which may lead to
further investigations of members not yet known.

4. All such evidence secured, as above, to be properly marked and sealed as belonging to
such person, with name of arrestee, place where secured, date secured, and by whom

secured marked plainly on same.

"5, Person or persons taken into custody not to be permitted to communicate with any
outside person until after examination by this office and until permission is given by this

office.

"6. Upon making arrest, person in custody to be brought to the place designated by this
office for a preliminary examination. .

"7. Preliminary examination to be made by agent making arrest on forms provided for
that purpose by this office. This form to be followed closely and filled out in detail. The
form then to be read to person in custody for him to sign and swear to. If he refuses to
swear and sign to same, then agent, in presence of one witness to examination, to sign

and swear to same and to have witness do the same.

. "8, If a person claims American citizenship, he must produce documentary evidence of
same. If native-born, through birth records. If naturalized, through producing for agent
copy of naturalization papers. Be sure that these papers are final papers, containing words
'and is hereby admitted to become a citizen of the United States.'

"g. In case of any uncertainty as to citizenship or noncitizenship of persons taken into
custody, or for any other reason, consuit the office.

"10. Absolutely no pubiicity or information to be given by an agent. All such requests for
information to be referred to division superintendent. Also request ohservance above by

assisting officers.”
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"1. At time of apprehension, every effort must be made to establish definitely the fact that
one arrested is a member of either the Communist Party of America or Communist Labor

Party.

"2. Tt is of utmost importance to make effort to ascertain location of all books and records
of these organizations, and that same be secured at time of arrest.

"3. Upon making arrests, endeavor to secure admissions as to membership in Communist
and Communist Labor Parties, together with any possibie documentary proof.

"4. Endeavor apprehend officers of either party if aliens, searching residences for
literature, membership cards, records and correspondence.

"5. Search meeting rooms and endeavor to locate charters of Communist or Communist
Labor Parties, as well as membership and financial records, which, however, may be found
at homes of recording and financial secretaries. Literature, books, papers and anything on
the walls should be gathered up, and ceilings and partitions sounded for hiding places.
Wrap anything taken and mark the focation of place, names of persons obtaining
evidence, and contents of each. :

"6. Upon apprehension, aliens should be searched thoroughly; if found in groups in
meeting rooms, line them up against the wall and there search thern. Take anything which
tends to establish connection with either Communist or Communist Labor Parties; in other
words, only such material referring to these parties, and nothing distinctly personal, such
as money and other valuables. Mark envelopes showing contents; whether found in
possession of alien or in his room, with address as well as names of those obtaining
evidence. Duplicate record of all this should be kept; original evidence obtained in the
cases to be turned over to the immigration officers.

"7. Only aliens should be arrested; if American citizens are taken by mistake, their cases
should be immediately referred to the local authorities. .

"8. Arrest of members covered by warrants to be made Friday at 9 p.m. Only aliens, and
connected with Communist and Communist Labor Parties; make preliminary examination
as per office memorandum.

“NOTE. -~ These instructions are extremely confidential, are issued only for the guidance
of authorized agents of this office, are charged to such agents and must be returned to
this office upon completion of assignment."

----------------- End Footnotes- - - - - - - - - - - - - - - - - [¥%48]

Thus equipped with explicit written instructions from the Department of Justice in
Washington, the local Bureau of Investigation made arrangements with the police forces
in the cities and towns in which the alleged Communists were for the arrests on the night
of January 2, 1920. The officials, both of the Department of Justice and of the Department
of Labor, described these proceedings, properly enough, as a "raid” and as “catching the
Communists in the net.” The word "raid" seems appropriate, and will hereafter be used in
this report.

It was arranged to have at what were called "concentration points” -- generally a police
station -~ an inspector of the Labor Department; [*38] in some cases, apparently
having possession of the warrants intended for service in that neighborhood; in other
cases, apparently not. It is difficult from the evidence to ascertain what function, if any,
was actually performed by these inspectors of the Labor Department. The arrests were in
fact made by the representatives of the Department of Justice, assisted by the local pclice
authorities, all of whom acted under the direction of the agents of the Department of
Justice. The raids were made on [*¥*49] the evening of January 2, 1920, in the following
cities and towns: Boston, Chelsea, Brockton, Bridgewater, Norwood, Worcester,
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Springfield, Chicoppe, Hoiyoke, Gardner, Fitchburg, Lowell, Lawrence, Haverhill, all in
Massachusetts; Nashua, Manchester, Derry, Portsmouth, Claremont, Lincoln, ail in New
Hampshire. In some cities several hails were raided. In most communities, homes were

invaded.

Kelleher says that he had operating, practically under his control, for this raid, from 300
to 500 men. This may fairly be assumed to be a moderate estimate. Most of these were
agents of the Department of Justice and policemen of the various cities and towns. The
plan was to make up a list of the persons intended to be arrested in a particular
community; for the police and Department of Justice agents thereupon, generally without
warrants, to go about to the halls or homes where these pecple were, arrest them, and
bring them to the concentration point -- commonly a police station. When halls were
raided, the occupants were, as required by the instructions, lined [*39] up against the
wall and searched. Many citizens were gathered into the net in this fashion, and brought
to the varicus [**50] police stations. At the concentation points the sifting process went
on during the night. Blanks for questionnaires had been prepared, answers to which were
sought and generally obtained from the arrested persons. A copy of this questionnaire is
in the margin. n3

Age,
Married
Address,
(street)

(city). ‘
Where born?
(city)
{country)

date.

Arrival in U.5.7
{port)

(date)
{vessel).
Naturalized?
(place)

{court)

(date}.
Declarant?

{place)
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(date)

Where employed?

(company)

(address).

Ever arrested?

(where)

(date)

(cause).

Are you a member of the Communist Party?

If so, to what local, branch, or organization?

When did you become a member?

Have you a membership card?

Do you hold any office in the Communist Party?

Office?

Do you contribute financially to the support of the party?

Do you attend the membership meetings of the party?

Do you read its papers and publications?

If so, which?

Are you affiliated with any other organizations?

Which?

Were you a member of the Socialist Party?

Papers, correspondence, etc., found in possession of above by agent:

I, the undersigned, not a citizen of the United States, on oath depose and say that I have
read the above questions and answers, or have had the same read and interpreted to me,
and state the same are true:

(Signature of Alien)

Above questions and answers noted by

Witness:

————————————————— End Footnotes- - --~--=--~----~--- [¥*51]

Assistant Superintendent West of the Boston Bureau of Investigation estimates that the

total number of persons actually arrested on this raid was approximately 600. This also
must be taken to be a moderate estimate. The circumstances under which the raid was
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carried on make it impossibie for him or any other person to know with any approximate
accuracy the number of persons arrested. Weighing his evidence in connection with the
other testimony adduced before me, I am convinced that a much larger number of people
was arrested -- probably from 800 to 1,200.

Much credible evidence, as, for instance, that from the witness Liberman, bears out this
estimate. Liberman testified that, at the close of a publicly advertised mass meeting held
at the Finnish Hall in Mulberry street, Worcester, plain clothes agents held up the entire
audience of about 200 and asked each one whether he was a citizen or not; that they held
those who answered that they were not citizens, taking about 100 to the jail; later during
the night all but 16 were released after being booked and answering the typical:
guestionnaire. Steiner's and Ryder's evidence, post, points to the same conclusion.

The evidence [**52] as to the exact number of warrants then in the possession of the
agents of the Department of Justice or the inspectors of [*40] the Bureau of Labor is
somewhat confusing. Apparently, however, 463 warrants had been received in Boston,
dated December 29, 1919. But, assuming that this number of warrants was in Boston,
over 100 of them could not have been served; for the evidence is explicit that out of the
440 persons arrested and takgn to Deer Island warrants for about 100 were not at that
time outstanding. For persons thus taken and held, telegraphic warrants were applied for
and in most cases subsequently received. These people {100 or thereabouts) were seized
on the theory that, although warrants had not then been received, there was evidence
that they were alien members of the Communist or Communist Labor party, and were
therefore, under the instructions, to be held and warrants thereafter obtained.

After the sifting process at the various concentration points, at which at least one-third to
one-half of the total number of persons arrested were discharged after various periods of
detention in celis (from a few hours to two or three days), about 440 persons were
transported [**53] to Deer Island and there locked in cells. A considerable number of
citizens arrested were discharged; the evidence is not clear as to whether more than one
citizen was actually taken to Deer Island and there imprisoned in a cell.

The methods by which the raids were carried out may, I think, be fairly described by
setting forth the substance of the evidence of Henry G. Steiner, who seemed to me to be
an intelligent, accurate, and reliable witness.

Steiner is a clerk, 35 years of age, a citizen born in Manchester, N.H., and was arrested in
No. 885 Washington street, Boston, on the evening of January 2, 1920, where he was in
attendance at a committee meeting, there being no public meeting at that hall that night.
He describes what occurred as follows:

"The committee members were not all there; so some of us sat down in one of the rear
rooms to wait. We were talking, when about 9 o'clock three men came in through the
back door, having guns in their hands, and about the same time the front door was
thrown open and we saw some of these men there. The men in charge of the railding
party ordered those in the back room brought into the front room, and we were herded up
against one [**54] side of the room with commands to hold up our hands and to get
over there. We held up our hands until a preliminary search for weapons had been made.
After that search had been made we were searched; I might mention this, incidentally,
that while we were being herded up against the wall one of the men in the room fainted.
After the preliminary search for weapons had been made we were searched for other
evidence which we might have on our persons, which was placed in envelopes with our
names marked on them as described by various witnesses. We were then taken down
stairs and crowded into vans.”

No questions were asked as to whether those arrested were American citizens. “They
simply went ahead and proceeded to do these things. We were jammed into these vans
and taken to Station 4. At Station 4 we were lined up in front of the desk and booked.”
The men who stood them up against the wall and searched them did not say whom they
represented. "As [ recall it, they were all in civilian clothes. I did not see a man in uniform
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until we got down to the street, and then we had to pass through a double row of
uniformed officers.” They were shown no authority whatever for their arrests. [**55]
"After being booked we were taken into one of the [*41] available rooms at Station 4
and brought out one at a time, examined by Department of Justice officers in accordance
with the guestionnaire that has been spoken of here."

This examination took possibly until after midnight. In the meantime others that had been.
apprehended at the same place were brought in, perhaps a dozen or 15, some of them
American citizens. About 27 in all were taken at 885 Washington street. The witness saw
no warrants of arrest anywhere that night, nor had seen any up to the time of his
testimony.

Describing the later occurrences, the witness continued:

“After answering the guestionnaire and signing it, which most of us agreed to do, we were
taken down stairs and assigned to celis. I with ten others was assigned to one cell. I
remained in that cell until the afternoon of the following day, which was Saturday, about
half past 4. Four names were called out, and I was one of the four. We were taken up
stairs, brought before the clerk or captain or sergeant in charge -- I don't know just what
he was -- and we were asked' as to our names. We were then handed our property. I
didn't know just [**56] what that meant, so that I inquired if that meant that we were
released, and I was told, 'Yes.' I went home. I didn't hear anything further from the
Department of Justice until Monday night. On Monday night an inspector came to my
home. * * * He came in and asked me if I was Henry G. Steiner, and I told him that I
was. He said that he had received orders to come and get me and to make a search of the
house. I said to him, 'I don't know who you are; have you any credentiais or warrant?’ He
displayed his badge and said that was all the warrant he required. * * * It was a gilt
badge, and I think it said 'Department of Justice' on it, as near as I could make out. He
then proceeded to search; that is, he did ask me where I kept my books, literature of
various kinds. I told him he would find everything right out in plain sight in the bookcase.
He went to the bookcase and proceeded to search that for anything he thought he could
use. He went to a tabie where I had books and papers of various kinds and went through
them. He went up to another rack, another part of the room, and he took what he wanted
from that, He pulled open several drawers, but he found they contained other than
[**57] books or pamphlets, and he finally inquired if that was all I had. I said, "You will
find everything that I have got right there.’

"Q. Did he show you any search warrant? A. He did not.

"Q. Did he ask your permission to look at the property? A. He did not. In fact while I don’t
know as I explicitly told him not to search, but I did ask him for his credentials or search
warrant, and he simply stated that the badge was all the search warrant that he required.
1 did not argue the matter with him further. He then took me down to the Department of
Justice office --

"Q. Did he take anything with him, any of your books? A. Oh, yes; they were all wrapped
up in a robe that they had in the auto, about as much as he could carry. He took me down
to the Department of Justice offices. We got down there about half past 11, I shouid
judge. '

"The Court: At night?

"The witness: At night. We found that everybody had gone home except the cleaners, the
porters, so that he left me there a few minutes, and he came back, and said he had found
instructions that he did not require me any further that night. So that I went home. The
next day they came to my place of business. He again [**58] took me to the
Department of Justice. * * * The same inspector that had come to the house, came to the
offices and told me that I was wanted down at Water street.

"Q. This is at your place of business? A. At my place of business. I went there, and I saw a
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gentleman that I think was Mr. West, and he said that some hitch had developed about
my citizenship; that is, they were unable [*42] to verify my birth record. So I
suggested that possibly they had it recorded under the wrong name; that is, they did not
spell the name correctly. And he got Manchester on the long distance and found that that
was correct. He then told me that he did not require me any further, and I suggested that
he return to me the hooks and pamphlets that they had taken the previous night, which
he said would be done with the exception of those papers required for evidence. A few
days later all the books and pamphlets were returned, but certain papers belonging to me
have been kept by them. I have never seen them since.

“Q. Is that ali? A. That is all."

On cross-examination Steiner said that at No. 885 Washington street was the
headquarters of the Communist Party, and he had gone there that [#*59] night to
attend a committee meeting that never took place; that at one time he was the business
manager of the "Revolutionary Age," edited by Fraina; that the meeting he was attending
that night was a defense committee meeting; that he was absclutely certain that some of
the men who came in at the time of the raid had guns in their hands.

In fairness, perhaps, it shoul&‘bg stated that Robert M. Volkenburg, an agent of the
Department of Justice called by the government, testified that he was in charge of the
raid at 885 Washington street, and gave strict instructions that no guns should be drawn,
and was positive that none were exhibited. Without imputing mendacity, I find Steiner's
evidence the more credibie.

Inspector Ryder's account of the raid in Brockton shows practically the same methods. He
testifies:

That he was assigned to Brockton; that he had, "roughly, about ten" warrants; "I don't
remember of identifying anybody with those warrants;" that he was in the city marshal's

office.
"Q. About how many people did they bring before you for identification?

A. Oh, they were being brought in all night by the police. Nearer 100 than 50, that night
and the next day.”" [**60] '

"Q. But that night you did not serve a single warrant? A, No.

"Q. Were they all released? A. No.; 18 or 19 were brought to Boston the next day. For
these or most of them warrants were wired for.

"Q. And were they examined by the Department of Justice agent on the questionnaire? A.
Yes, sir.

"Q. And those who answered that they were members of the Communist Party, were
those the ones for whose arrest you applied for warrants? A. Well, I did not take any
direct part in that examination. I knew they were examining the aliens. Once in a while I
would stroll over and I might butt in and say something. I did not think I had any

connection with that,

"Q. Of the men you brought to Boston for whom you applied for warrants, how many of
them had answered and signed questionnaires properly? A. Oh, I believe there were
questionnaires for all those who were brought in, * * *

"Q. (by the Court). Where did they pick up these people around Brockton? In the halls or
in their homes? A. In their homes. I might explain that very simply. The financial
secretary having been brought in with his books and membership cards of the Communist
Party of America, there was found [**61] to be about 200 on his register. So that they
went looking up some of those people. And the Communist card was apparently good
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evidence against thern to apply for a warrant at least.

"Q. Well, you said they were doing it all night and a part of the next day? A. Yes, sir; the
police.

[*43] "Q. Did they take these people out of bed and bring. them to the police station
during the night? A. Why, there was a group of police officials assigned to assist the.
Department of Justice, and they knew the territory and they were sent out.

"Q. Well, that went on in the evening and all through the late hours of the morning? A.
Yes; your honor.

"Q. You stayed there at the station to see if you could fit any of these people to the
warrants you had? A. Yes, sir.

"Q. And you did not find a single fit in your case? A. No; I was up stairs and they were
brought in and detained down stairs, and a great many would be brought in without my
knowledge.

"Q. What did they do with them? Locked them up? A. After a few moments; then each one
would be brought up stairs and questioned and let go in many cases.

"Q. In other cases what did they do? A. Held them there.
"Q. Locked [**62] them up? A. Yes, your honor.

"Q. About how many did they take and lock up in that fashion? A. Well, not many more
than the 18 or 19 that came to Boston.

"Q. Well, does that mean 25 or 30 in all, do you think? A. I don't believe there were over
25 locked up. ‘

"Q. Did you have any search warrants down there? A. Not to my knowledge.

"Q. Well, you were in a position where you would have heard of it, if any application had
been made for search warrants? A. I think so. I would have heard of it.

"Q. And they went into these homes, took the literature, and whatever they could find
that they thought might be evidence, and brought that with the alien to the police station?

A. Yes, your honor; the police.

"Q. Well, how many of the Department of Justice agents were down there? A. Two. But
they were working about all night in the station. They were interrogating these men.

"Q. You sent the poiice out to get them and bring them in? A. Yes, your honor."

I refrain from any extended comment on the lawlessness of these proceedings by our
supposedly law-enforcing officials. The documents and acts speak for themselves. It may,
however, fitly be observed that [**63] a mob is a mob, whether made up of
government officials acting under instructions from the Department of Justice, or of
criminals, loafers, and the vicious classes.

Necessarily a raid of this kind, carried out with such disregard of law and of properly
verified facts, had many unexpected and some unintended results. For instance, in a hall
in Lynn 39 people were holding a meeting to discuss the formation of a co-operative
bakery. About half of them were citizens. But the Lynn police, acting under the
instructions of the Department of Justice, raided this hall and arrested the entire 39, held
them over night in cells at the police station, and then had them docketed as "suspects"
and 38 of themn discharged.
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There were also incidents of the arrests of women under conditions invelving great
hardship. For instance, the witness Mrs. Stanislas Vasiliewska, the mother of three
children, aged 13, 10, and 8, was arrested in a hall in Chelsea, taken in the police patroi
wagon with her eidest girl to the police station, and both put with another woman into one
cell. About midnight they took her child and sent her home alone to a remote part of the
city. Mrs. Vasiliewska was [*¥44] [**64] taken the next day to the wharf, where, with
Mrs. Colyer, she was confined for about 6 hours in a dirty toilet room. She was then taken
to Deer Island, where she was kept 33 days. Such treatment of women by the
Department of Justice contrasts with that contemplated by rule 22, subd. 10, supra, when
women are taken by the Department of Labor, which has a lawful right to arrest alien

women.

The witness Minnie Federman was arrested at her home at 6 o'clock in the morning.
Several men, showing her no warrant, entered her room where she was in bed. She was
told to get out of bed and dress, which she did in a closet. Then she was taken in a police
wagon to the police station after they had searched her premises, apparently for IL.W.W,
literature, When they found that she was a naturalized citizen, she was ailowed to go.

In Nashua a hall was raided and about 13 women taken, 6 or 7 of whom were released at
the police station; 5 of them were kept from Friday night to Saturday afternoon in one
cell, without a mattress. N

It was under such terrorizing conditions as these that these aliens were subjected to
questionnaires, subsequently used as, and generally constituting an important part
[**65] of, the evidence adduced against them before the immigration inspectors. Pains
were taken to give spectacular publicity to the raid, and to make it appear that there was
great and imminent public danger, against which these activities of the Department of
Justice were directed. The arrested aliens, in most instances perfectly quiet and harmless
working people, many of them not long ago Russian peasants, were handcuffed in pairs,
and then, for the purposes of transfer on trains and through the streets of Boston,
chained together. The Northern New Hampshire contingent were first concentrated in jail
at Concord and then brought to Boston in a special car, thus handcuffed and chained
together. On detraining at the North Station, the handcuffed and chained aliens were
exposed to newspaper photographers and again thus exposed at the wharf where they
took the boat for Deer Island. The Department of Justice agents in charge of the arrested
aliens appear to have taken pains to have them thus exposed to public photographing.

Private rooms were searched in omnibus fashion; trunks, bureaus, suit cases, and boxes
broken open; books and papers seized. I doubt whether a single search warrant [**66]
was obtained or applied for. There is some hearsay or inferentiai evidence as to obtaining
so-called "gun warrants" in Worcester and Lawrence. At the trial the court stated that, if
such warrants had been issued, a certified copy of the records should be produced. No
such record evidence was produced. I therefore doubt the truth of this inferentiai
evidence. But, if it was true, these "gun warrants" were obtained by an abuse of process -
- most likely by the use of knowingly false affidavits. "Gun warrants” could not be legally
obtained or used for the purpose of searching for and seizing documentary evidence.

It is of some significance that Congress has never armed the Department of Justice with
broad powers for the use of search warrants. The only search warrant statute of present
significance [*45] is found in Espionage Act June 15, 1917, tit. 11 (Comp. St. 1918,
Comp. St. Ann. Supp. 1919, §§ 10496 1/4a-10496 1/4v). This statute carefully and
specifically limits, as our Constitution requires, the use of search warrants. On the
doctrine of "inclusio unius exclusio aiterius,” it prohibits the use of search warrants in
cases like the present.

At Deer Island the conditions [**67] were unfit and chaotic. No adeguate preparations
had been made to receive and care for so large a number of peopie. Some of the steam
pipes were burst or disconnected. The place was cold; the weather was severe. The cells
were not properly equipped with sanitary appliances. There was no adequate number of
guards or officials to take a census of and properly care for so many. For several days the
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arrested aliens were held practically incommunicado. There was dire confusion of
authority as between the immigration forces and the Department of Justice forces, and
the city officials who had charge of the prison. Most of this confusion and the resultant
hardship to the arrested aliens was probably unintentional; it is now material oniy as it
bears upon the question of due process of law, shortly to be discussed. Undoubtedly it did
have some additional terrorizing effect upon the aliens. Inevitably the atmosphere of
lawless disregard of the rights and feelings of these aliens as human beings.affected,
consciously or unconsciously, the inspectors who shortly began at Deer Island the
hearings, the basis of the records involving the determination of their right to remain in
this country. [**68]

In the early days at Deer Island one alien committed suicide by throwing himself from the
fifth floor and dashing his brains out in the corridor below in the presence of other
horrified aliens. One was committed as insane; others were driven nearly, if not quite, to
the verge of insanity.

After many days of confusion, the aliens themselves, under the leadership of one or two
of the most intelligent and most conversant with English, constituted a committee, and
represented to Assistant Commissioner Sullivan, that, if given an opportunity, they would
themselves clean up the quarters and arrange for the orderly service of food and the
distribution of mail. This offer was wisely accepted, and thereupon the prisoners created a
government of their own, called, ironically, I suppose, "The Soviet Republic of Deer
Island.” Through the assistance of this so-called Soviet government, conditions orderly,
tolerable, not inhumane, were created after perhaps 10 days or 2 weeks of filth,
confusion, and unnecessary suffering. It is not without significance that these aliens, thus
arrested under charges of conspiracy to overthrow our government by force and violence,
were, while under arrest, [**69] many of them illegally, found to be capable of
organizing amongst themselves, with the consent of and in amicable co-operation with
their keepers, an effective and democratic form of local government.

Were the Hearings Fair or Unfair?

By the methods thus briefly described, the Department of Justice had gathered at Deer
Island, nominally in the custody of the Department [*46] of Labor, some 440 aliens. In
order to carry out the plan of wholesale deportation, it was then necessary that these
aliens be given hearings before inspectors of the Labor Department. It was recognized
that legal hearings could not be conducted, in form at any rate, by agents of the
Department of Justice. Burke's long letter of December 29, 1919, to Kelleher, expressly
enjoined the agent of the Department of Justice that --

"At the hearings before the immigration inspector you wili render all reasonable assistance
to the immigration authorities both in the way of offering your services to them and the
services of any of your stenographic forces.”

This was construed as requiring the Department of Justice agents to be present at the
hearings of the aliens before the immigration inspector, practically [**70] in many
instances undertaking to participate or even give direction to those hearings. These
Department of Justice agents were particularly active in producing and putting before the
trial tribunal documents and publications claimed to have been obtained under such
circumstances as to be evidence against the particular alien. Many of the records show
that, after the hearings were practicaily closed, the Department of Justice agents were
given opportunity to present further evidence and to express their opinions as to the
conclusion that ought to be reached by the trial inspector.

In dealing with these hearings, it is necessary to consider with care the extraordinary
circumstances surrounding the change of rule 22, subd. 5 (b), as quoted above. Just prior
to the initiation of this raid, this rule read:

"At the beginning of the hearing under the warrant of arrest the alien shall be allowed to
inspect the warrant of arrest and all the evidence on which it was issued, and shall be
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apprised that he may be represented by counsel.”

Under date of December 31, 1919, Commissioner General Caminetti, two days after the
date of his confidential letter of instructions to the [**71] Boston Commissioner of
Immigration setting forth the plan of the proposed raid, issued a circuiar letter maodifying
this rule. The pertinent part of this circular letter is as follows:

"December 31, 1919.

"Commissioner of Immigration and Inspectors in Charge: By direction of the Acting
Secretary, paragraph (b) of subdivision 5, rule 22, Immigration Rules, is hereby amended,
effective immediately, to read as follows:

"HNI#¥'preferably at the beginning of the hearing under the warrant of arrest or at any
rate as soon as such hearing has proceeded sufficiently in the development of the facts to
protect the Government's interests, the alien shall be allowed to inspect the warrant of
arrest and all the evidence on which it was issued and shall be apprised that thereafter he

may be represented by counsel.

The practical result of this changed rule, it is to be observed, was to cut the alien off from
any representation by counsel, until the inspector, co-operating with or advised by the
agent of the Department of Justice, was of the opinion that the hearing had proceeded
"sufficiently in the development of the facts to protect the government's interests." This
left these aliens, [**72] many of them uneducated and seriously [*47] hampered by
their inability to understand English, or even the interpreters, many of whom were but
meagerly equipped with knowledge of the language and dialects used by these aliens,
entirely unprotected from the zealous attempts of the Department of Justice agents to get
from them some sort of apparent admission of membership in the Communist or
-Communist Labor Party. 1t should not be overlooked that many of these aliens were
arrested in boarding houses or halls in which were found large quantities of literature and
pamphlets, the origin and ownership of which were necessarily largely matters of
guesswork. In cases of doubt, aliens, aiready frightened by the terroristic methods of their
arrest and detention, were, in the absence of counsel, easily led into some kind of
admission as to their ownership or knowledge of communistic or so-called seditious

literature.

The picture of a non-English-speaking Russian peasant arrested under circumstances such
as described above, held for days in jail, then for weeks in the city prison at Deer Island,
and then summoned for a so-called "trial" before an inspector, assisted by the
Department [**73] of Justice agent under stringent instructions emanating from the
Department of Justice in Washington to make every possible effort to obtain evidence of
the aliens's membership in one of the proscribed parties, is not a picture of a sober,
dispassionate, "due process of law" attempt to ascertain and report the true facts.

The modification of the rule, by the authority of the Acting Secretary of Labor, continued
in force about @ month, during which substantially all the hearings at Deer Island were
practically completed. But on January 28, 1920, the Secretary of Labor, who is stated to
have been absent because of illness on December 31, 1919, when the change in the ruie
was made cutting off the right of the alien to have any real assistance from counsel, by
telegram (copy below) ordered the old rule restored:

"Jan. 28.
"Immigration Service, Boston, Mass.: By direction of secretary paragraph B subdivision
five rule twenty-two restored to form in which it existed previous to amendment

December thirtieth nineteen nineteen. In other words amendment of December thirtieth
nineteen nineteen should be disregarded from and after receipt this telegram.

Abercrombie.”
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This amendment [**74] shows the clear purpose of the Secretary of Labor to have
these aliens properly treated, guarding their constitutional rights and insuring the
Secretary, as the final tribunal, in having before him, as the basis for the discharge of his
important duties, records representing at least a fair, dispassionate, and intelligent
attempt to ascertain and report th facts of controfling importance. But it must not be
overiooked that this restoration of the old ruie came too late to protect the rights of the
petitioners in these cases. They had already been tried. :

It is difficult to conceive a case in which the right of aliens to be represented by counsel
could be more vital. These particular aliens were charged with affiliation with political or
economic organizations [*¥48] with the purposes of which most of them had little or no
comprehension. As pointed out hereafter, the Communist and the Communist Labor
Parties were the result of an internal row or split in the old Socialist Party, and many of
the members of the Communist Party and the Communist Labor Party became such
automatically. In the minds of many of them there was no change but in name. They
supposed they had jolned [**75] an organization or a politicai movement which to
them represented, dimly and obscurely, sympathy with the forces in Russia that had
overthrown the tyranny of the Czar from which many of them had sought escape by
emigrating to the United States. Deliberately to plan to cut these aliens off from the
advice and assistance of counsel until they were involved in apparent admissions that they
were members of or affiliated with an organization teaching the overthrow of this
government by force and violence, the practical equivalent of a charge of treason if
against citizens, is utterly inconsistent with every notion involved in the conception of
"due process of [aw."”

I hear from the government no convincing answer to Mr. Frankfurter's proposition that
these petitioners had a right to the --

"protection that rule 22 afforded them as it stood before the ad hoc repeal of that rule for
the purpose of these cases. Now, if there is one thing that is established in the law of
administration, I take it that it is that a rule cannot be repealed specifically to affect a

case under consideration by the administrative authorities;, that is, if there is an existing
rule which protects certain rights, [**76] it violates every sense of decency, which is

the very heart of due process, to repeal that protection, just for the purpose of
accomplishing the ends of the case which come before the administrative authority. * * *
And there was a sudden, calculated, and surreptitious deprivation of that safeguard which
was sought to protect the rights of all, and particularly protect those who were innocent.” ~

As the hearings before the immigration inspectors progressed, it became evident that the
preliminary investigations made before arrests, not, as contempiated by the ruies of the
Department of Labor, by the experienced inspectors of that Department, but by agents of
the Bureau of Investigation of the Department of Justice, were wholly inadequate and
unreliable.

Although, as set forth above, the number of persons actually arrested was probably two or
three times the number taken or Deer Island (about 440), against the majority of these
thus detained the immigration inspectors found no evidence warranting detention. They
were therefore constrained to recommend the cancellation of the warrants or that the
aliens be discharged on their own recognizance, a proceeding which the statutes and rules
[*¥*77] do not appear to contemplate, but which seerns, on the basis of practical justice,
to have been adopted and used in the Department of Labor. The testimony of Inspector
Ryder as to his experience may be taken as fairly iilustrative of the conditions found: On
April 8, 1920, he testified that he had heard at Deer Island 75 cases and had then
disposed of between 30 and 35; that of these 35 cases he estimated that in 25 he had
recommended a cancellation of warrants; that he had recommended [*49] deportation
in only 4 to 7 cases out of the 30 to 35 disposed of; also that he had recommended
release on their own recognizance in from 30 to 40 cases, including most of the women;
that these recommendations were made after a preliminary hearing, generally with an
agent of the Department of Justice present.
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The manifest resuit of this lack of evidence adequate on the government's own theory to
hold these aliens for deportation was to discredit the activities of the Department of
Justice that had promoted this spectacular raid and furnished to Acting Secretary of Labor
Abercrombie the evidence upon which the hundreds of warrants used in this district had
been issued by him. Accordingly, [**78] as the necessity for discharging the great
majority of those arrested became increasingly obvious, the pressure to make a record
adequate to hold those against whom-any evidence whatever could be found increased. As
discharges increased, the chances of discharge of the aliens within the realm of
reasonabie doubt decreased. As the number of aliens available for deportation decreased,
pressure upon the trial tribunals to resolve ail doubts against those who remained would

naturally increase.

I note again that with the inspector at the hearing was an agent of the Department of
Justice that had initiated and carried on this great raid, and that the alien had no counsel
to represent him until the hearing was practically closed. Under such circumstances, it is
not to my mind conceivable that these immigration inspectors could do justice to these
ignorant, non-English-speaking, bewildered aliens.

It is not necessary to attack the purposes or character of the immigration inspectors. I
would say of them nothing unjust or harsh. They were in a most uncomfortabte position.
Weighing fairly the conditions, perhaps they could not be expected adequately to resist
the pressure put upon them [*¥*79] to find evidence of membership in the Communist
Party when there was no real evidence. At any rate, after a careful consideration of their
testimony and of the records they made, in the light of their appearance before me, I am
satisfied that they did not extend to a large share of the aliens a fair and impartial trial.
The conditions under which these aliens were tried for their right to live in America were,
in my view, inconsistent with due process of law conditions.

In order properly to weigh the evidence concerning the status of these alleged
Communists, it is necessary also to sketch the origin and general reiations of the
Communist and Communist Labor Parties to the old Socialist Party.

These two organizations, proscribed by the Department of Justice, are the result of a
factional split or row in the summer of 1919 in the old Socialist Party. In the spring of
1919 the Socialist Party is alleged to have had a membership of approximately 100,000;
membership meaning those who pay dues, not those who vote the Socialist ticket,
generally many more in number. Both the Socialist Party and its offshoots and fragments,
the Communist and Communist Labor Parties, are constituted [**80] somewhat like a
ramifying fraternal or [*50] lodge organization, with a central controlling body
consisting of delegates, and locals existing in various cities and towns scattered, although

rather sparsely, throughout the country. -

In the spring of 1919 the Socialist Party divided into Left Wing Socialists and Right Wing
Socialists. The Right Wing Socialists, though, as the event proved, less in number, seem
to have gotten possession of the party machinery. At any rate, they expelled wholesale
most of the local situated in this section of the country. In other sections, the Left Wing
seceded, naturally under the guidance of the officials and other leaders. As the result of
this disruption, perhaps 50,000 of the Socialists took the name of Communists; perhaps
25,000 remained Socialists and in the control of the old name and party machinery. Of the
balance of 25,000, perhaps half formed the Communist Labor Party, and the other half
dissolved or went into still smaller differing and discordant groups.

The reason for this civil war and disruption do not very clearly appear in the evidence and
documents before me. If apparent, they would probably have little bearing upon the
[**81] issues here. But it is material and important, when considering the status and
rights of many of the less intelligent, particularly the non-English-speaking alleged
members of the Communist Party, to have in mind that, especially in New Engiand, the
controversy resulted in the wholesale expulsion from the Socialist Party of these New
England locals, and the practically automatic adoption by these locals of the name
Communist and the new Pragram. The result was that the rank and file of the less
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educated membership knew little or nothing about the controversy, or the nature and
extent of the change, if any, in the Program and principles of the party. Some of themn
regarded it simply as a change of name; others knew there was some sort of little
understood change in Program and purpose. But the great mass of the former Socialists
who had thus become alleged Communists had no real comprehension of any important or
material change either in their associations or in the political or economic purposes sought
to be achieved by their negligibly weak organizations. Social, educational purposes, and
race sympathy, rather than political agitation, constituted the controlling motives with
[*¥*82] a large share of them. They joined the local Russian or Polish or Lithuanian
Socialist or Communist Club, just as citizens join neighborhood clubs, social or religious,
or civic, or fraternal,

The Russians appear to have regarded the Bolshevists as the successful revolutionists in
their native land, who had overthrown the brutal tyranny of the Czars, from which they
had fled, and for which they cherished a sincere and well-warranted hatred. For instance,
the witness Sidor Serachuk, through an interpreter, testified that he had never heard of
the Nihilists, but that he did know about the fight against the Czars:

"I know that for years during the reign of the Czar we had to work for 15 kopecs a day,
and they drove us with whips:

"Q. (by the Court). Drove them to work, he means? A. Well, it means that we have to
work for 15 kopecs a day, as we had to live.

[*51] "Q. Does he mean literally that they drove them with whips, or is that a
metaphorical, or rhetorical, or revolutionary phrase? A. 'Yes, literally so, with whips,’
replied the interpreter, after asking the witness."

This witness had left a country in which he was driven to work "with whips" at 7 1/2 cents
[**83] a day. He was earning, when arrested, 45 cents an hour; he naturally had no
notion of overthrowing the government under which he was then living.

The Issues Presented.

Notwithstanding its length, the foregoing covers none too adequately the facts that must
be considered in order to determine the issues involved. I come now to deal with the chief )

contentions of the petitioners:

1. As above stated, counsel for the aliens ask me to hoid the whole proceeding void, ab
initio, because initiated and conducted by the Department of Justice, and not by the
Department of Labor, to which the statute has delegated the power and duty of
investigating and deporting aliens of the proscribed classes. The contention is that the
deportation warrants, although signed and issued by the Acting Secretary of Labor, are
void, because grounded on investigations and proceedings not authorized by the statute. [
am unable to support this proposition. It is plausible, but I think not sound. It goes too
far. While, as stated above, the Department of Justice has no more legal right and power
to deal with the immigration and deportation of aliens than has the Department of the
Interior, or any other [**84] department, it does not follow that the Department of
Labor may not, if it chooses, avail itself of investigations made and evidence obtained by
the agents of the Department of Justice or of any other government department, or even
by nonofficial volunteers. Preliminary investigation by its own inspectors cannot, I think,
be held a legal condition precedent to the issuance of a warrant for the arrest and for the
subsequent hearing of the alien. Wholesale assumption, as in this case, of the important
duty of preliminary investigation, by the agents of another department, who do the work
very badly and produce results very unreliable, may go far to deprive the hearings before
the inspectors of the essential characteristics of due process of law, and may thus
invalidate the warrants of deportation based thereon. The whole undertaking is brought
under just suspicion. But such invalidity does not, I think and rule, arise strictly as matter
of law from the method by which these proceedings originated In the Department of
Justice. I am therefore constrained to hold, in spite of their suspicious genesis, that the
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warrants of deportation now before the court may have legal validity, notwithstanding
[**85] the fact that all the preliminary investigations and arrests were really made by
the Department of Justice and not by the Department of Labor. It is enough now to rule
that they are not plainly void ab initio.

2. A second contention -- which, if sustained, disposes of all the cases -- is that the _
Secretary of Labor is wrong in holding the Communist [*52] Party a force and violence
party within the purview of the act of October 16, 1918, and that this court has, on
habeas corpus proceedings, jurisdiction to reverse the secretary's decision. This amounts
to saying, either that the Secretary's holding is wrong in point of law in the construction or
application of the statute, or that there is no evidence before hirn that the Communist
Party is a force and violence party. Of course no contention can be or is made that the
court may reverse the immigration authorities on pure guestions of fact.

The questions involved in this fundamentally important contention I regard as not entirely
free from doubt. I regret that it is necessary for this court to rule on these guestions. If,
under the federal statutes, the District Court could reserve or report these guestions for
the court [**86] above -- as a trial judge sitting in equity may, under the
Massachusetts statutes, reserve and report a case to the full court -- I should thus dispose
of this part of the present prdblem. But I have no power to reserve or report. A ruling one
way or the other is a condition precedent to a final judgment, grounding the right to one
side or the other by appeal to take the case to the Supreme Court or to the Court of
Appeals, where the real decision must obviously be made. The case cannot be taken up in
fragments. Oneida Co. v. Job Co., Inc., 252 U.S. , 40 Sup. Ct. 357, 64 L. Ed. ,
decided April 19, 1920; Coilins v, Miller, 252 U.S. 364, 40 Sup. Ct. 347, 64 L. Ed. .
decided March 29, 1920.

As pointed out below, the cases of some of the aliens may be disposed of without
questioning the soundness of the Secretary's ruling as to the obnoxious character of the
Communist Party, because the records upon which the Secretary grounded his holdings
adverse to these aliens are vitiated by lack of due process. But in other cases -~ of the
Colyers, Mack, and Bondar -- the issue of the validity of the Secretary's rulings in
probably squarely presented, reserving, however, [**87] for jater comment the
questions as to whether the Platform and Manifesto on which the Secretary based his
adverse ruling may not be under just suspicion of being in part a product of the
government's "under-cover informants™ or pretended members of the Communist Party.

Do the authorities sustain the contention of the petitioners that the court on this habeas
corpus proceeding may go behind the Secretary's ruling, and, if so, determine it to be
wrong?

The case which lends most support to this contention is Gegiow v. Uhl, 239 U.S. 3, 36
Sup. Ct. 2, 60 L. Ed. 114, a unanimous decision by the Supreme Court of the United
States in 1915, opinion written by Mr. Justice Holmes. The immigration authorities
excluded Russian immigrants on the ground that they were --

"liable to become public charges for the following, among other reasons: That they arrived
here with very little money ($40 and $25, respectively), and are bound for Portland, QOr.,
where the reports of industrial conditions show that it would be impossible for these aliens
to obtain employment; that they have no one legally obiigated here to assist them, and
upon all the facts the said aliens were upon the said grounds duly [**88] excluded.”

[*¥53] The court said:

"We assume the report to be candid, and, if so, it shows that the only ground for the
order was the state of the labor market at Portland at that time; the amount of money
possessed and ignorance of our language being thrown in only as makeweights. It is true
that the return says for that 'among other reasons.’ But the state of the labor market is
the only one disclosed in the evidence or the facts that were noticed at the hearing, and
the only one that was before the Secretary of Labor on appeal; and as the order was
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general for a group of 20 it cannot fairly be interpreted to stand upon reasons

undisclosed. Therefore it is unnecessary to consider whether to have the reasons disclosed
is one of the alien's rights. The only matter that we have to deal with is the construction
of the statute with reference to the present case.

"The courts are not forbidden by the statute to consider whether the reasons, when they
are given, agree with the requirements of the act. The statute, by enumerating the
conditions upon which the allowance to land may be denied, prohibits the denial in other
cases. And when the record shows that a commissioner [**89] of immigration is
exceeding his power, the alien may demand his release upon habeas corpus. The
conclusiveness of the decisions of immigration officers under section 25 is conclusive upon
matters of fact. This was implied in Nishimura Ekiu v. United States, 142 U.S, 651, relied
on by the government. As was said in Gonzaies v. Williams, 192 U.S. 1, 15, 'As Gonzales
did not come within the act of 1891, the commissioner had no jurisdiction to detain and
deport her by deciding the mere question of law to the contrary.’ Such a case stands no
better than a decision without a fair hearing, which has been held to be bad. Chin Yow v.
United States, 208 U.S. 8. See further Zakonaite v. Wolf, 226 U.S. 272; Lewis v. Frick,

"The statute deals with admission to the United States, not to Portland, and section 40
contemplates a distribution of immigrants after they arrive. It would be an amazing claim
of power if commissioners decided not to admit aliens because the iabor market of the
United States was overstocked.”

{Italics mine.)

This decision is a flat holding that questions of law involving the construction of the act
are reviewable by the courts. This [*#*90] decision has the more significance in that it
overruled both the Court of Appeals and the District Court below.

Gonzales v. Willlams, 192 U.S. 1, 15, 24 Sup. Ct. 171, 48 L. Ed. 317, involved & question
of law as to whether citizens of Porto Rico were aliens within the meaning of the
immigration statutes, and this was held within the court's jurisdiction.

Compare Commonwealth v. Sullivan, 146 Mass. 142, 15 N.E. 491,

The decision in American_Schooi of Magnetic Healing v. McAnnulty, 187 U.S, 94, 23 Sup.
Ct. 33, 47 L. Ed. 90, rests on the principle that #¥®&decisions of administrative officials
to be valid must have some competent evidence to support them.

That case involved the validity of a "fraud order" made by the Postmaster General against
the plaintiff's mail. The order operated, of course, as a destruction of the plaintiff's
business. The piaintiff alleged in effect that its business methods were grounded "almost
exclusively an the physical and practical propositon that the mind of the human race is
largely responsible for its ills, and is a perceptible factor of treating, curing, benefiting,
and remedying thereof," and, after more to the same effect, asserted as a conclusion
[**91] thatits [*54] business was not a fraud, and that therefore the acts of the
Postmaster General were invalid.

The Court below sustained a demurrer and dismissed the bill. This decision was reversed
by the Supreme Court, which held the government might show at the trial, if it could, that
the business of the plaintiff, as in fact conducted, amounted to a viclation of the statutes.
This decision clearly is to the effect that questions of law are for courts, and that it is a
question of law whether there is any evidence to support an administrative mandate. This
principle is obviously nothing but the familiar doctrine, arising in personal injury cases, to
the effect that it is a question of law for the court as to whether there is any evidence of
negligence or of due care.

Compare Mylius v. Uhl, 210 Fed, 860, 127 C.C.A. 422; Mylius_v. Uhi (D.C.) 203 Fed. 152.
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The immigration authorities ordered Mylius to be deported on the ground that he had
been convicted of a "crime involving moral turpitude,” a legal basis for deportation. He
had been convicted of criminal libel against the king of England by charging the king with
having put away his lawful wife in order to marry a woman [**92] of royal blood. The
Court of Appeals for the Second Circuit, affirming a like decision in the District Court, held
this question reviewable on habeas corpus, and reversed the immigration authorities,
holding this crime not to involve moral turpitude.

it therefore follows that #¥16%the construction of the statute, the applicability of the

statute to the particular case, and the question whether or not the reasons given by the

Secretary of Labor for the deportation agree with the requirements of the act are |
questions of law which are reviewable by the courts.

See, also, Turner v. Williams, 194 U.S. 279, 24 Sup. Ct. 719, 48 L. Ed. 979; Whitfield v.
Hanges, 222 Fed. 745, 138 C.C.A. 1SS,

In support of the contrary rule, to the effect that the decision of the Department of Labor
is final, are cited such decisions as United States v. Ju Toy, 198 U.S. 253, 262, 25 Sup.
Ct. 644, 646 (45 L. Ed. 1040), in which Mr. Justice Holmes stated:

"It is established, as we have said, that the act purports to make the decision of the
department final, whatever the ground on which right to enter the country is claimed, as
well when it is citizenship as when it is domicil and the belonging to a class [**93]
excepted from the exclusion acts" -- citing United States v. Sing Tuck, 194 U.S. 161, 167,
24 Sup. Ct. 621, 48 L. Ed. 917; Lem Moon Sing v. United States, 158 U.S. 538, 546, 547,
15 Sup. Ct. 967, 39 L. Ed. 1082,

In Chin Yow v. United States, 208 U.S. 813, 28 Sup. Ct. 201, 203 (52 L. £d. 369), Mr.
Justice Holmes ends an opinion, sustaining a petition for the writ, with this admaonition:

"But unless and until it is proved to the satisfaction of the judge that a hearing properly so
called was denied, the merits of the case are not open, and, we may add, the denial of a
hearing cannot be established by proving that the decision was wrong."

If the Ju Toy and Chin Yow Cases were inconsistent with the Gegiow Case, the last
decision would of course be controlling. I [*585] hold, however, that these cases are not
inconsistent. The Ju Toy and Chin Yow Cases, so far as applicable here, merely hold that
HN17Fthe decision of the Secretary of Labor is final on questions of fact. They do not hold
that his decisions an gquestions of law are final or are not reviewable by the courts.

The petitioners also argue that the Secretary of Labor grounded his decision in the Preis
Case (set forth in [**94] the margin) n4 entirely upon his [*56] construction of the
Communist documents, that the construction of written documents is a question of law for
the court, and that the Secretary erred in that construction. They rely on the principle laid
down in cases like Hamilton v. Insurance Co., 136 U.S. 242, 255, 10 Sup. Ct. 945, 34 L.

n4 Opinion of Secretary Wilson in Preis Case.

"Age, 31; native of Austria; entered the United States at Port Huron, Mich., on November
13, 1915, having arrived in Quebec by steamship Scotan June 14, 1914, This is a case
arising under the provisions of the act of October 16, 1518.

"It is alleged that the alien is a member of the Communist Party of America, which is
affiliated with the Communist International. The alien admits membership in the
Communist Party of America, and that is affiliated with the Communist International. The
sole questicn, therefore, to be determined by the Secretary of Labor is: Is the Communist
Party of America such an organization as is described in the act of October 16, 1918,
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membership in which makes an alien liable to deportation? The language of the act
applicable to this particular case is as follows:

"'Section 1. * * * Aliens who are members of or affiliated with any organization that
entertains a belief in, teaches, or advocates the overthrow by force or violence of the
government of the United States.

"Sec. 2. * * * ghall, upon the warrant of the Secretary of Labor, be taken into custody
and deported in the manner provided in the Immigration Act of February 5, 1917.’

"It will be observed that belief in, teaching, or advocating the overthrow of the
government of the United States. is not alone sufficient to bring any organization within
the scope of the act. There must, in addition, be a belief in, teaching, or advocacy of force
or violence to accomplish the purpose. Bearing that in mind, we may proceed to an
examination of the facts. '

"The Manifesto and Program and constitution of the Communist Party of America and the
Manifesto of the Communist International are submitted in evidence and their authenticity
admitted. The constitution of.the Communist Party {see page 19 of the Manifesto)
requires that: -

"Sec. 2. Applicants for membership shall sign an application card reading as foliows: "The
undersigned, after having read the constitution and Program of the Communist Party,
declares his adherence to the principles and tactics of the Party and the Communist
International, agrees to submit to the discipline of the party as stated in its constitution,
and pledges himself to engage actively in its work.™

"An examination of the documents submitted clearly demonstrates the fact that it is the
purpose of the Communist Party to overthrow the government of the United States. There
are many statements that might be quoted showing that purpose. The two following are
typical. On page 9 of the Manifesto and Program the statement is made:

[

"'Comrnunism does not propose to "capture" the bourgeoisé the parliamentary state, but
to conquer and destroy it.’

"And again, on the same page:

""The proletarian class struggle is essentially a political struggle. * * * The objective is the
conquest by the proletariat of the power of the state.’ :

"Many other statements of similar purport are to be found in the same document. After
having found that it is the purpose of the Communist Party to conquer and destroy the
government of the United States, the next point of inquiry is as to how the conquest is to

take place.

"It is apparent that the Communist Party does not seek to attain its objective through the
parliamentary machinery of this government, established by and operated under the
Constitution. That is made sufficiently clear by the following excerpt from page 15 of the
Manifesto referred to:

"'(b) Participation in parliamentary campaigns, which in the general struggle of the
proletariat is of secondary importance, is for the purpose of revoiutionary propaganda
only.’

"And again from pages 9 and 10 of the same document:

"In those countries where the conditions for a workers' revoiution are not yet ripe, the
same process will go on. The use of parliamentarism, however, is only of secondary
importance.’
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"And further, on page 10:

"The parliamentarism of the Communist Party performs a service in mobilizing the
proletariat against capitalism, emphasizing the political character of the class struggle.’

"The parliamentary processes established by our government are to be discarded or used
for propaganda purposes only and other means adopted for overthrowing the government
of the United States. These means are stated at considerable length and frequently
reiterated, seemingly for purposes of emphasis. The conguest of the power of the state is
to be accomplished by the mass power of the proletariat.

"Strikers are to be broadened and deepened, making them general and militant, and
efforts made to develop their revolutionary implications. The strike is to be used, not
simply as a means to secure redress of economic wrongs, but as a means through which
the government may be conquered and destroyed. A few excerpts from the Communist
Party and Communist International Manifestoes will make these statements evident.

"Thus on page 10 of the Manifesto and Program of the Communist Party of America is the
following:

""The conguest of the power of the state is accomplished by the mass power of the
proletariat. Political mass strikes are a vital factor in developing this mass power,
preparing the working class for the conquest of capitalism. The power of the proietariat
lies fundamentally in its control of the industrial process. The mobilizing of this control
against capitalism means the initial form of the revolutionary mass action that will
conquer the power of the state.'

"And again, on page 11 of the same document:

“*Mass action is industriatl in its origin, but it acquires political character as it develops
fuller forms. Mass action, in the form of general political strikes and demonstrations,
unites the energy and forces of the proletariat, brings proletarian mass pressure upon the
bourgeois state. The more general and conscious mass action becomes, the more it
antagonizes the bourgeois state, the more it becomes political mass action. Mass action is
responsive to life itself, the form of aggressive proletarian struggle under imperialism, Out
of this struggle develops revolunicnary mass action, the means for the proietarian

conquest of power,’
"And further, on page 12, of the same document:

"Strikes of protest develop into general political strikes, and then into revolutionary mass
action for the conquest of the power of the state. Mass action becomes political in purpose
while extra parliamentary in form; it is equally a process of revolution and the revolution

itself in operation.'

"Then on page 16:

"The Communist Party shall participate in mass strikes, not only to achieve the immediate
purposes of the strike, but to develop the revolutionary implications of the mass strike.’

"And then, making the purpose still more, clear, we have the following from page 30 of
the Manifesto of the Communist International, with which the Communist Party of America
is affiliated, and whose Manifesto is accepted as part of the policy of the party:

"'"The revolutionary era compels the proletariat to make use of the means of batfle which
will concentrate its entire energies, namely, mass action, with its logical resultant, direct
conflict with the governimental machinery in open combat. All other methods, such as
revolutionary use of bourgeois parliamentarism, will be of only secondary significance.’

"From these quotations and numerous other statements in the Manifesto, not here
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guoted, it is apparent that the Cornmunist Party of America is not merely a political party,
seeking the control of affairs of state, but a revolutionary party, seeking to conquer and
destroy the state, in open combat. And the only conclusion is that the Communist Party of
America is an organization that believes in, teaches, and advocates the overthrow by force
or violence of the government of the United States.

"It does not devolve upon the Secretary of Labor officiaily to determine whether Congress
was wise in creating the law, or the Communist Party wise in creating the facts. It is his
duty to apply the law to the facts as he finds them. It is mandatory upon him to take into
custody aliens who are members of this organization and deport them in the manner
provided for in the immigration act of February 5, 1917,

"Your memorandum of January 17, 1920, recommending that the department issue its
warrant for the deportation of Englebrert Preis, such deportation to be to Austria, at
government expense, is hereby approved.

"[Signed] W. B. Wilson, Secretary.”
----------------- Eiqg:!Footnotes---~————-———--——— [**95]

This contention is plausible. Possibly it is sound. But it seems to me a narrow and
unsatisfactory basis for a court review of the Secretary's decision. It is not entirely clear
that the Secretary had nothing before him except the Communist documents. If he had,
he sat as jury, not as court. Even if he did not, his function seems to be that of drawing
inferences of fact from these documents. The problem with which he dealt was to
determine the beliefs, the plans, and prospective actions of a large number of people
organized into a so-called political party. This seems to be a question of fact. At any rate,
Ifind it unnecessary for this court to base a conclusion that the [*57] Secretary's
decision is subject to the court's review upon the narrow ground that his construction of
the written instruments raised a pure question of law.

But I am constrained by the decisions to hold it the duty of the court to consider whether
the construction of the statute adopted by the Secretary of Labor is the fair and
reasonable construction thereof, and also whether there was before him any real evidence
to support the finding of fact which he must have made in order to warrant the [**96]
deportation of these aliens.

The probiem falls into two parts:

(1) What did Congress mean by the words "force," “violence,” and "overthrow” as used in
this statute?

(2) Was there before the Secretary of Labor any real evidence upon which he might have
found that the Communist Party believed in or advocated "the overthrow of the
government of the United States by force or vioience"?

[*58] The immigration authorities have no legal right to deport these aliens unless
there was some evidence tending to show that the Communist Party "believes in,
advocates or teaches the overthrow of the United States by force or violence" within the
fair meaning of the words "overthrow,"” "force,” and "violence” as used in this statute.

This problem may be most conveniently approached by considering, first, what the
evidence shows that the Communist Party is not, and aiso what it is. It is not a militaristic
organization. It is antimilitaristic -- pacifist. The seventh item of its Program is: "The
United States is developing an aggressive militarism. The Communist Party will wage the
struggle against militarism as a phase of the class struggel to hasten the general fall of
militarism." [**97] It does not advocate force or violence of the bombing, nihilistic, or
anarchistic kind; nor sabotage, nor any other form of destruction of property. Its
organization is like that of a fraternal society constituted on the lodge system, with local
delegates to a central convention. It meets in halls; openly not secretly; not in armories;
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not in laboratories, where explosives might be compounded. Its members contribute dues
of 40 cents a month, the proceeds to be divided between locals and centrals. Not much of
a revolution can be financed on dues of 40 cents a month levied upon a comparatively
small number of wage-earners hitherto prolific in factional discord. Its whole scheme is for
propaganda by words, not by deeds. No weapons of the cutting or exploding kind, with
which modern wars, insurrections, and revolutions are carried on, were found in this raid.
There is therefore not a scintilla of evidence warranting a finding that the Communists are
committed to the "overthrow of the government of the United States" by violence or
military force or by the use of weapons or bombs or of any other devices for destroying or
injuring life or property. "Violence" is no part of their [¥*98] Program.

Pursuing further the negative side, it also appears that the Communists do not rely upon
parliamentarism -- the ordinary and accepted use of the ballot -- as the chief means of
attaining their ends. They regard parliamentarism as of only secondary importance. They
exhort their members to participate in partiamentary campaigns “for the purpose of
revolutionary propaganda only." They denounce the moderate Socialists as having
"stuitified proletariat political action by limiting it to elections and participations in
legislative reform activity." In sum, they seek their ends neither by bullets, bayonets or
bombs, nor by ballots.

But their nonreliance upon parliamentarism is not enough to ground an inference that
they adopt violence as an alternative. In this regard the Secretary of Labor seems to me
to have fallen into error. No organized set of human beings can be found to be committed
to the proposition of overturning a great government by violence unless their plan of
organization admits at least the possibility of the existence of violence. The organization
and the avowed purposes of the Communists exclude such possibility.

On what, then, does the Communist [¥*99] Party rely for effecting the radical changes
in the scope and functions of the government which [*59] it urges; changes which its
own Manifesto describes as "revolutionary”? Upon creating "mass consciousness,” "mass
action," the concrete and effective expression of which is the general strike.

Stated as a generalization, their proposition is that under capitalistic society the mass of
the workers, who are alleged to do the really productive work, are exploited and robbed
by the minority; that, as a resultant of "mass consciousness” and "mass solidarily,” the
real workers may say to society: "We will hereafter work on our own terms or not at all.”
This theory is easy of statement and superficially pleasing and plausible. But, translated
into practical, political action, it means nothing but advocacy of the general strike as a
political weapon; otherwise, it is nothing but idle words: "Vox, et praeterea nikil. "

It is no proper part of the present function of this court to analyze and comment upen the
gross errors, historic, economic, and logical, into which the Communists fall in their
differentiation of workers from nonworkers, or to depreciate their unconstructive,
impractical [**100] motions of a political and economic society rmanaged only by those
whom they now erroneously classify as "workers." The present task is merely to
determine what "force” they really seek to use in order to effect the changes they urge,
and thus to reach a conclusion as to whether that force is the sort of force condemned by

the statute of October 16, 1918.

The conclusion is irresistible that the only force worth discussion, believed in or advocated
by this party, is the general strike; otherwise, its methods are those of ordinary politicai
and social propaganda. It is true that in the Manifesto and Platform -- the chief documents
before the Secretary of Labor in the Preis Case -- are found, as in political platforms in
general, some stock phrases concerning “the necessity of revolution" and a "conquest of
the power of the state” to new and better uses, But it is notorious that political platforms
generally adopt the language of exaggeration.

Both religious and political crusaders commonly use the nomenclature of warfare. Here in
the Occident, freedom, and a saving sense of humor and of proportion, have, until
recently, saved us from being frightened by crusaders' rhetoric. In [**101] an Oriental
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missionary field, "Onward, Christian Soldiers" is said to be regarded as an alien, seditious,
war song, the use of which the missionaries had to abandon. Our hymn books may shortly
attract the eye and excite the suspicions of the official censor.

At any rate, on fair analysis it is entirely clear that the literature of the present
Communist Party is nothing but Marxian Socialism, supplemented by a little sympathetic
reference to Bolshevism, and some additional stress laid upon mass solidarity and the
resultant influence or force they propose to use, viz. the general strike as a political
weapon.

There is little new in this program. As testified by the witness Ferguson, a highly
intelligent and enthusiastic Socialist or Communist, practicially all the propositions set
forth in the present turgid, [*60] rhetorical Program are found in the Manifesto of 1847
of Marx and Engels. With the chief tenets of Marxian Socialism, of course, every liberally
educated student of economics and sociclogy has for more than two generations been
familiar. There is a substantial literature concerning it found in every well-equipped public
and university library. Marxian Socialism [**102] has for more than two-thirds of a
century evoked the support of a set of radical thinkers and propagandists in most of the
countries of Western Europe;, Of recent years it has had some foilowers in this country.
But these theories have nevef commanded the general assent or support of the believers
in a sound and progressive democracy. Never, until this raid, were they treated seriously
in England or in the United States. Whether our Anglo-Saxon institutions are or are not
properly described as "capitalistic,” hitherto we have had sufficient confidence in them and
in their endurance, so as not to be frightened into intolerance and hysterical lawlessness
by the specter of a dominating Marxian Socialism. Bismarck in Germany sought to
suppress Marxian Socialism by legislation, with the usual result of promoting it.

See Hunter's "Violence and the Labor Movement," c. IX, pp. 214-228.

In 1850, after 12 years of foolish and futile endeavors to kill thinking and its expression
by law, the German Anti-Socialist statute was repealed.

I turn, now, to deal with the statute. What is its fair interpretation? At the outset I note
that it is not to be extended by construction. The traditional [**103] policy of the
United States is to admit all aliens except specifically designated classes. It is for
Congress, not for the Department of Labor, the Department of Justice, or the courts, to
determine this important part of our national policy towards other nations and other
peoples. And #¥18Fstatutory restrictions on immigration, like all other statutes, are, if
possible, to be construed in accordance with the spirit as well as within the letter of our
Constitution, including the First Amendment and its declaration for freedom of speech,
press, and assemblage.

Nor should it be overlooked that the words "overthrow the government of the United
States by force or violence" are found in a context which indicates that Congress had in
mind military insurrections of the ordinary kind, and bombing and assassination attacks
on the government. The section in full is as follows:

"That aliens who are anarchists: aliens who believe in or advocate the overthrow by force
or violence of the government of the United States or of all forms of law; aliens who
disbelieve in or are opposed to all organized government; aliens who advocate or teach
the assassination of public officials; aliens who advocate [**104] or teach the unlawful
destruction of property; aliens who are members of or affiliated with any organization that
entertains a belief in, teaches, or advocates the overthrow by force or violence of the
government of the United States or of all forms of law, or that entertains or teaches
disbelief in or opposition to all organized government, or that advocates the duty,
necessity, or propriety of the unlawful assaulting or killing of any officer or officers, either
of specific individuals or of officers generally, of the government of the United States or of
any other organized government, because of [*¥61] his or their official character, or that
advocates or teaches the unlawful destruction of property shall be excluded from
admission into the United States."
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Speaking broadly, the whole sectionis a condemnation of alienbombing anarchy, in all its
forms and activities.

The salient words in the present case are "force or violence"; if "force" is not absolutely
SYnonymous with "violence," it is clear that it does not mean "force" of the religious,
moral, or political kind. The only remaining question is as to whether it may mean
economic force, exercised through the medium [**105] of a general strike; a force
analogous to the economic boycott advocated as one of the chief means of keeping peace,
if and when we have a peace-keeping League of Nations.

Analysis, then, brings me to this crucial question: Did Congress intend by the use of the
word "force" in this statute to condemn the general strike when advocated as & political
weapon by aliens? There is clearly no evidence that the Communist Party advocated the
use of any other serious kind of force in their attempts to change our palitical institutions.
1 pass for the moment the question as to whether their proposed changes really amount
to an "overthrow" of the government.

Now, it would be strange to find Congress dealing with the general strike in this
inadequate and disguised fashion. Unquestionably, the general strike is a tremendous,
aimost a terrorizing, force. But it is not violence, although violence may follow as an
incident of any strike, general or special. With the general strike as a political weapon,
this and other nations may at some time have to deal. No intimation is made that the
general strike is a proper weapon to be used in political agitation; the present question is
not whether [¥*106] the general strike be a desirable or undesirable, a proper or an
improper, force to invoke in order to obtain changes in the structure of society. The
present problem is purely one of statutory construction: Did Congress, by the Act of
October 16, 1918, providing for the expulsion of aliens seeking to overthrow our
government by force or violence, intend thereby to outiaw the general strike, at any rate
when advocated by aliens?

I am unable to believe that such was the purpose of Congress. It is not the natural
interpretation of the words. It does not accord with the historic genesis of the statute.
Moreover, this statute should be interpreted in the light of legislative precedents and of
analogous legislation. 1t is familiar history that for about a century the tendency of
lawmaking bodies has been to legalize and to facilitate, not to outlaw, strikes as forces in
the industrial conflict. The trend of American legislation has been to limit the power of the
courts to interfere with strikes by injunction.

Compare Coppage V. Kansas, 236 U.S. 1, 35 Sup. Ct. 240, 59 L. Ed, 441, L.R.A. 1915C,
960, and statutes referred to in note at 236 U.S. 27.

[*62] Sections 6, 9, and [**107] 16 of the Clayton Act of October 15, 1914 (38 Stat.
730 [Comp. St. 8§ 8835f, 8602a, 88350]), are recent legislative provisions enacted by
Congress, after a long struggle, intended to make the strike a more effective weapon for
labor in its struggle with capital for a larger share of the product. Congress has this past
winter refused to make railroad strikes illegal, although the commitiees on interstate
commerce of both houses reported provisions to outlaw railroad strikes. (Y%compare the
Transportation Act of February 28, 1920, and the Esch Act and the Cummins Act as
reported to the House of Representatives and the Senate, respectively, and the
conference report, the basis of the Transportation Act of finally enacted.) See, also, Bogni
v. Perotti, 224 Mass. 152, 112 M.E. 853, L.R.A. 1916F, 831, and authorities cited; Adair v.
United States, 208 U.S. 161, 28 Sup. Ct. 277, 52 L. Ed. 436, 13 Ann, Cas. 764; Pickett v.
Walsh, 192 Mass. 572, 78 N.E. 753,6 L.R.A (N.5. ) 1067, 116 Am. St. Rep. 272, 7 Ann.
Cas. 638.

In Wilson v. New, 243 U.S. 332, 37 Sup._Ct. 298, 61 L. Ed. 735, L.R.A. 1917E, 937, Ann.
Cas. 1918A, 1024, the Supreme Court heid constitutional the Admanson Act of September
[**108] 3, 1916 (39 Stat. 721 [Comp. St. §§ 8680a-8680d]), enacted on

recommendation of the President for the purpose of preventing a general railroad strike
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institutions. It was Weapans, bombs ang the like, that Congress dealt with, not economic

Coming now to the Second question in the Problem abgve Stated: was there evidence
before the Secretary upon which he might have found the Communist Party [**110]
committed to the "overthrow" of our government "by force or Violence"? The Necessary
result of the foregoing analysis of the evidence, in the light of the interpretation of the
statute adopted, is to Fequire an answer in the negative,

But it js Clear that "overthrow" is a very large word, to pe carefully [**111]
distinguished from radijcaj change in the form and functiong of our government, Analysis
of the Communist Program tends to the conclusion that the Communist Program ig one of
radicgj change, ang not of destruction Or subversion. Under the caption "Politicaj Action"
thejr Manifestq says:
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"Communism does not propase to 'capture’ the bourgeoise pariiamentary state, but fo
conquer and destroy it. As long as the bourgeoise state prevails, the capitalist class can
baffie the will of the proletariat.

"In those countries in which historical development has furnished the opportunity, the
working class has utilized the regime of political democracy for its organization against
capitalism. In all countries where the conditions for a workers' revolution are not yet ripe,
the same process will go on. The use of parliamentarism, however, is [**112] only of
secondary importance.”

Uniike the anarchists, they want a state with more, not with less, power. They would
increase, not decrease, the business functions of the state. Their Program seems to me to
be one of very radical and, from my point of view, impracticable and fantastic changes in
the scope and purpose of our government, not a program for its "overthrow." I doubt
whether there is any evidence warranting a finding that the Communists believe in or
advocate the "overthrow" of the government of the United States.

Opponents of changes in government generally describe those [*64] changes as
“revolutionary” -- as involving™a destruction of our ancestral liberties.” The Thirteenth,
Fourteenth, Sixteenth, and now the Eighteenth Amendments have all been denounced as
revolutionary. It is a question of degree and of the point of view. But our government is
not yet overthrown. Institutions grounded on liberty and justice under law are too well
rooted to warrant us in being terrorized by criticisms and mooted changes. The whole
Communist Party is negligibie.

At ariy rate, if correct in my conclusion that the Communists are not engaged in a
conspiracy to use force [*¥*113] or violence, the petitioners ordered deported are all
entitled to be set at liberty,

The construction of the statute here adopted does not leave the country unprotected from
any real alien conspirators for the overthrow of our government,

If proscribed, Communists are proscribed because, by advocating the general strike as a
political weapon, they are engaged in a conspiracy to overthrow by force or violence the
government of the United States. The act of October 16, 1918, so construed, is the
practical equivalent of "seditious conspiracy,” long ago made a crime by section 6 of the
Criminai Code (Comp. St. § 10170), as follows:

"Sec. 6. If two or more persons in any state or territory, or in any place subject to the
jurisdiction of the United States, conspire to overthrow, put down, or to destroy by force
the government of the United States, or to levy war against them, or to oppose by force
the authority thereof, or by force to prevent, hinder, or delay the execution of any law of
the United States, or by force to seize, take, or possess any property of the United States
contrary to the authority thereof, they shall each be fined not more than five thousand
doliars, or imprisoned [¥*114] not more than six years, or both."

HNZOETf the Communist Party is organized for the purpose of averthrowing the
government of the United States by force or violence, it is plainly a criminal conspiracy
within the purview of this section. Overt acts in plenty may be found. Hyde v. United
States, 225 U.S. 347, 32 Sup. Ct. 793, 56 L. Ed. 1114, Ann. Cas. 1914A, 614, All its
members, citizens or aliens, are subject to indictment and criminal trial. If there be really
on foot in this country a serious conspiracy of this kind, it should not be dealt with by the
immigration authorities, proceeding against aliens alone, the less informed and morally
the less guilty. Citizens and aliens thus conspiring should all be haled into the criminal
courts and there tried for a statutory offense, akin to treason.

If the Department of Justice is correct in its interpretation and application of the statute of
October 16, 1918, to the Communists, it has no occasion to usurp the legal duties of the
Department of Labor concerning aliens; it has the power and the duty under section 6,
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supra, to prosecute.

As this case, as indicated above, is expected to be finally decided by the court above,
which may [**115] not sustain the views just expressed as to force and viclence, it is
necessary to refer to one other matter bearing upon the basis of the ruling of the
Secretary of Labor against Communists. That matter is the evidence concerning the
"under-cover informants" or government spies, and their possibie retation [*65] to the
origin and form of the Communist documents on which the Secretary's ruling is mainly, if
not entirely, based.

In Burke's letter to Kelleher of December 27, supra, is this statement:

"If possible, you shouid arrange with your under-cover informants to have meetings of the
Communist Party and the Communist Labor Party held on the night set. I have been
informed by some of the bureau officers that such arrangements will be made.”

This instruction necessarily implies that the Department of Justice then had, in these two
parties, pretended members having sufficient influence so that they could arrange "to
have meetings * * * held on-the night set.” It shows that the government spies were then
active and influential in these proscribed parties; they were not mere onlookers.

Kelleher testifies that the Bureau of Investigation had had the Socialists or "Radicals”
[**116] under examination for a year or more. In the Attorney General's Report for
1919 it appears that a special bureau to deal with "radical activities" was constituted in
August, 1919. The Platform and Manifesto of the Communist Party, on which the
Secretary of Labor has based his hoiding that the party is proscribed by the Act of October
16, 1918, were created and adopted at Chicago in September, 1919, oniy four months
before this raid. Although by the Department of Justice, in its so-called briefs and before
me, the Communist and the Communist Labor Parties were treated as indistinguishable so
far as present issues are concerned, the Secretary of Labor has not so regarded them. He
has ruled in the Miller Case (set forth in the margin) n5 that the Communist Labor Party is
not a [*66] force and violence party within the purview of the Act of October 16, 1918.
His finding to the contrary as to the Communist Party is based upon the more extreme
and so-called revolutionary utterances in its literature.

n5 In re Car! Miller

Age 38; native and citizen of Germany; arrived at the port of Galveston, Tex., in October
1907.

This is a case arising under the provisions of the Act of Octcber 16, 1918. It is alleged
that the atien is a member of the Communist Labor Party of America, and that the
Communist Labor Party of America is one mere membership in which makes an alien
liabie to deportation under the Act of October 16, 1918. Alien admits his membership in
the Communist Labor Party, that he pays his dues in advance, and that he is familiar with
the Manifesto and Program of the party. The question to be determined by the Secretary
of Labor is, therefore: Does the Communist Labor Party come within the purview of the
Act of October 16, 1918, making aliens who are members of it liable to deportation?

The language of the act applicable to this case is as follows:

"Section 1, * * * aliens who are members of or affiliated with any organization that
entertains a belief in, teaches, or advocates the overthrow by force or viglence of the
government of the United States * * *,

"Sec. 2. * * * ghall, upon the warrant of the Secretary of Labor, be taken into custody and
deported in the manner provided in the Immigration Act of February fifth, nineteen
hundred and seventeen."
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In a letter to the Secretary of Labor, dated January 14, 1920, Mr. Swinburne Haile,
counsel for the Communist Party and later for the Communist Labor Party, said relative to
making arrangements for hearing in the Communist Party Case:

"I have no doubt that if this procedure is satisfactory I can arrange to have similar officials
of the Communist Labor Party produced for examination at the same time. You may not,
however, feel that this is necessary, since the language of the Communist Labor platform
is substantially the same and the number of its members arrested is smaller.”

Nevertheless, an examination and comparison of the Communist Party platform and
Program with that of the Communist Labor Party platform and Program discloses some
very substantial differences. The Communist Party requires its applicants for membership
to sign a card reading as follows:

"The undersigned, after having read the constitution and Program of the Communist
Party, declares his adherence to the principles and tactics of the party and the Communist
International, agrees to submit to the discipline of the party as stated in its constitution
and pledges himself to engage actively in its work."

It will be observed that the application for membership requires the applicant to assert
that he has read the constitution and Program of the Communist Party, and that he
adheres to the principles and tactics of the party and the Communist International.

The Communist Labor Party application for membership is decidedly different. It reads as
follows:

"1, the undersigned, recognizing the class struggle between the capitalist class and the
working class and the necessity of the working class organizing itself politicaily and
industrially for the purpose of establishing Communist Socialism, hereby apply for
membership in the Communist Labor Party. I have no relations as member or supporter
with any other politicar party. [ am opposed to all political organizations that support the
present capitalist profit system, and I am opposed to any form of trading or fusing with
any such organizations. In all my actions while a member of the Communist Labor Party I
agree to be guided by the constitution and platform of that party.”

There is in this application and pledge no intimation that the member is required to accept
the tactics of the Communist International or the tactics of the Communist Labor Party,
except in so far as they are expressed in the constitution and platform of that party. Yet it
is not the principles advocated, but the tactics proposed to be pursued to secure their
adoption, which create the deportable condition. ’

In order that we may clearly understand the duty devolving upon the Department of
Labor, it should be pointed out that the recognition of the class struggle between the
capitalist class and the working class, the advocacy of the political and industrial
organization of the working class to establish Communist Socialism, the declaration that
he has no relations as member or supporter with any other political party, or the
declaration that he is opposed to political organizations that support the present capitalist
profit system, and to any form of trading or fusing with any such organization, does not
make an alien deportable under the law.

The Communist Party asserts that "Communism does not propose to capture the
bourgeois parliamentary state, but to conquer and destroy it," thereby making clear its
intent to use force to attain the end in view. No matter how much mass action or
economic power in the form of strikes may be used as a means of propaganda, it would
be impossible to conquer and destroy our present form of government without the use of
force, unless it is first captured by the parfiamentary methods provided by our
Constitution and laws.

The Communist Labor Party makes no such definition. On the Contrary, in part 1, section
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2, of the Party and Labor Program, it declares: "The working class must organize and train
itself for the capture of state power.”

The Communist Party declares that "participation in parliamentary campaigns * * * is for
the purpose of revolutionary propaganda only."” The Communist Labor Party makes no
declaration to that effect.

Because of these differences, the conclusion was reached that the organizations would be
passed upon separately and each dealt with in accordance with its own merits.

The principal excerpts from the Communist Labor Party platform and Program relied upon
to show that the organization is one mere membership in which makes an afien liable to
deportation under the Act of October 16, 1918, are as follows:

"Platform.

"1. The Communist Labor Party of the United States of America declares itself in full
harmony with the revolutionary working class parties of all countries and stands by the
principtes stated by the Third International formed at Moscow."

"Party and Labor Program.

"Part I.

"The Communist Labor Party of America declares itself in complete accordance with the
principles of Communism, as laid down in the Manifesto of the Third National formed at

Moscow.

"2. The working class must organize and trail itself for the capture of state power. This
capture means the establishment of the new working class government machinery, in
place of the state machinery of the capitalists.”

"6. The most important means of capturing state power for the workers is the action of
the masses, proceeding from the place where the workers are gathered together -- in the
shops and factories. The use of the political machinery of the capitalist state for this
purpose is only secondary.

"7. In those countries in which there is a possibility for the workers to use this machinery
in the class struggle, they have, in the past, made effective use of it as a means of
propaganda and of defense. In all countries where the conditions for a working class
revolution are not ripe, the same process must go on."

"Part II.

"6. Not one of the great teachers of scientific socialism has ever said that it is possible to
achieve the Social Revolution by the baliot.

"7. However, we do not ignore the value of voting, ar of electing candidates to public
office, so long as these are of assistance to the workers in their economic struggle.
Political campaigns, and the election of public officials, provide opportunities for showing
up capitalist democracy, educating the workers to a realization of their class position, and
of demonstrating the necessity for the overthrow of the capitalist system. But it must be
clearly emphasized that the chance of winning even advanced reforms of the present
capitalist system at the polls is extremely remote; and, even if it were possible, these
reforms would not weaken the capitalist system.”

"Part II1.

"1. In America the capitalist class has never had a feudal aristocracy to combat, but has
always been free to concentrate its power against the working class. This has resulted in

. 4 — .~ w4 2 e =] 4 Pl 2YaTala]



Get a Document - by Citaticn - 265 F. 17 BATH  HS560E

the development of the American capitalist class wholly out of proportion to the
corresponding development in other countries. By their absolute control of the agencies of
publicity and education, the capitalists have gained a control over the political machinery

which is impossible to break by resorting to this machinery."

"5 It is our duty as Communists to help this process, to hasten it, by supporting all efforts
of the workers to create a centralized revolutionary industrial organization. It is our duty
as Communists, who understand the class struggle, to point out to the workers that upon
the workers alone depends their own emancipation, and that it is impossible to accomplish
this through capitalist political machinery, but only by the exercise of their united

economic power."

"Program.

"{_ We favor international alliance of the Communist Labor Party only with the Communist
groups of other countries those which have affiliated with the Communist International.

"2 . We are opposed to association with other groups not committed to the revolutionary
class struggle.”

"7. The party shall make the great industrial battles its major campaigns to show the
vaiue of the strike as a political weapon.”

In addition to these should be noted the argument by counsel that the tactics of the
Communist Party in Russia are the methods intended to be pursued by the Communist
Labor Party of America, and that certain statements of prominent Communists relative to
the objects of the Communist Labor Party should be taken as showing the intent of the
party itself. The tactics of the Communist Party in Russia can have no bearing upon the
Communist Labor Party in the United States except in so far as those tactics are accepted
or adopted by the Communist Labor Party; nor can the statements made by prominent
members of the party be accepted as the expressions of the organization unless the party

by its own action adopts the statements. ,

The excerpts from the Communist Labor Party platform and Program quoted above
indicate an extremely radical objective, but there is nothing in them that discloses an
intention to use force or violence or that is incompatible with the use of parliamentary
machinery to attain the radical end it has in view. The belief in, teaching, and advocacy of ~
the class struggle, mass action, the conquest of political power, the dictatorship of the
proletariat, Socialism, Communism, the one big union, shop committees, shop stewards,
and other social, industrial, econamic, and political changes mentioned in the Communist
Labor Party platform and Program, however reprehensible these things may be to the
minds of any or ail of our people, do not bring the organization within the purview of the
act, as long as it does not propose to use force or violence to accomplish the purpose. If
the American people are left free to discuss and decide the questions representing
themselves for consideration from day to day, uninfluenced by the threat of force or
violence, they can be relied upon to protect themselves against any faise philosophies,
wild-eyed revolutions, or dictatorships of any kind.

The Communist Labor Party of America does not come within the scope of the Act of
October 16, 1918.

There being no evidence, other than membership in this party, to show that Carl Miller
comes within any of the deportation provisions of the law, the warrant under which he is

held is hereby canceled.
[Signed] W. B. Wilson, Secretary.
----------------- End Footnoteg- - = - - == -==- -~ -=-=-- - [**¥117]

The most that can be heid is that it does not appear that the government [*67] did,
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Except in time of war, whenia__ Nathan Hale may be a spy, spies are always necessarily
drawn from the unwholesome ang untrustworthy classes. A right-minded man refuses
such a job. The evif wrought by the Spy system in industry has, for decades, been
incalculable. Untj) itis eliminated, decent human relations cannot exist between employers
and employes, or even among employes. It destroys trust and confidence; it kills human

Compare Hunter's "Vialence in the Labor Movement,” c. 11, and the authorities therefor
referred to in the appendix, pp. 368, 373; also "Labor's Challenge to the Social Order," by
John Graham Brooks, c. 5.
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approximately legal. They were arrested at their home in Wellesiey by, or at any rate in
the presence of, a labor inspector. While perhaps it does not appear affirmatively that
they knew their rights, they did not object to the search of their premises. They told the
officers where their books and papers were. I do not think their cases before the
inspectors were substantially prejudiced by any unreasonable searches and seizures. They
refused to answer guestions until they had a lawyer present. The evidence does not
warrant a finding that the [**121] Colyers were deprived of any substantial rights
accruing under the phrase "due process of law" as hitherto applied to the cases of aliens.
They are, and frankly avow themselves to be, convinced and enthusiastic Communists.
They were English Socialists. They are profoundly and excessively impressed with the
defects of present human institutions, and agitating, within what they think are their
rights, for radical changes in those institutions.

Frank Mack is also an intelligent Englishman. He knew, and insisted on, most of the rights
of a citizen of Great Britain and of the United States. As a result, he obtained the rights
which I think material to the validity of the record on which the Secretary of Labor has
ordered him deported. This is not a finding that he had proper or legal treatment.
Apparently his room was searched, he was taken to Deer Island and held practically
incommunicado several days; and was not permitted to see people for about four weeks,
although frequently requesting such opportunity. But Mack was admittedly active in the
Socialist Party; he was a delegate to the Chicage convention, at which the Communist
Party was organized; and on all the evidence I think [**122] must be held responsible
as an intelligent, conscious, and avowed Communist. He #N2X¥cannot set up errors of
procedure to avoid results of acts to which he himself testifies. Motes v. United States,
178 U.S. 458, 20 Sup. Ct. 993, 44 L. Ed. 1150.

But none of these three British citizens is an advocate of force and violence as commonly
understood. They are propagandists of the word, not "of the deed.”

Although Lew Bonder is a very different sort of person from the Colyers and Mack, I think
he must be classed with them, as an intelligent, avowed Communist He is a Russian who
has been some eight years in this country. He speaks a very indistinct and muddled
English, almost impossible to understand. But he is a man of considerable intelligence,
and pretty thoroughly imbued with economic and social theories. He thinks he
understands Communism. He states that he wants to go back to Russia, but does not
want to be deported. There is some ground for suspecting that he is not entirely unwilling
to return at government expense. But, on all the evidence, I do not think that a finding
that his record is vitiated by lack of due process should be made. His case is not free from
doubts which [**123] the Labor Department might, in its own discretion, well resolve
by some further examination of him. But his case must by this court be classed with those
of the Colyers and Mack.

[*71] But this contention of lack of due process (fair hearing) must be sustained as to
the rest of the aliens ordered deported. This includes Matchian, Yarmoluk, Harbatuk,
Gessewich, Chaika, Honchereoff, Musky, Sedar Serachuk, and Lanovoy.

It is perhaps true that if the records which went to the Secretary of Labor could be
regarded as accurate, adequate, and reliable, there may be in them some evidence
warranting the Secretary's conclusion that the aliens are members of the Communist
Party. But the difficulties are that these records originated in hearings conducted by the
inspectors, in an atmosphere and under conditions which I have already outlined, and
which I am constrained to believe prevented the aliens from having a fair, legal, due
process of law consideration of their real status.

Bringing the functions of the court strictly within the fimits laid down by the authorities
cited above, and trying, not the merits of the aliens' cases, but the trial of the aliens, I am
compelled to [**124] hold that the Secretary of Labor has in these cases, of necessity,
grounded his decisions upon records misrepresenting or omitting facts of controlling

importance.
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1 find on all the evidence that the records in these cases are not reliable, and that they
originated in proceedings which were unfair and therefore lacking in due process of law.

It would not be fruitful now to analyze and state in elaborate detail the numerous
complications and contradictions in the evidence concerning these aliens, brought out
before me and appearing in the records made before the inspectors which are exhibits
before me. But it is plainly not enough, as argued by the Assistant United States Attorney,
to find that an alien, particularly a non-English-speaking alien, in one part of his
testimony, either before the court or before the inspector, appeared to admit membership
in the Communist Party, assuming that such membership is otherwise held to bring the
alien within the purview of the Act of October 16, 1918. For illustration: The alien Chaika,
testifying before the court, through an interpreter, was asked on cross-examination:

"Q. Are you a member of the Communist Party? A. T am.

"Q. When [**125] did you become a member of the Communist Party? A. In the month
of September."”

This wouid seem to be conclissive. But after a considerable further cross-examination,
Chaika was asked by the Assistant United States Attorney:

'Q. How do you know that you are a member of the Communist Party? A. Because a
policeman showed me a membership book in the Communist Party; so I said 'Yes.'

"Q. When did you first learn that you were a member of the Communist Party? A. I didn't
know until the first meeting. When the policeman showed me the membership book, he
asked me whether that was my name, and I said 'Yes.' Then he said it was my book, and
said that book was a membership book in the Communist Party.

"Q. Are you referring now to the hearing at Deer Island? A. The one given at Lincoln,
N.H., at the time of my arrest.”

[*72] This evidence, if true, shows the Chaika never knew until the time of his arrest
when called upon to answer the questionnaire, that the club that he belonged to in the
paper mill plant had been admitted, in form at any rate, to affiliation with the Communist
party. The flat previous admission therefore goes for naught.

This evidence is typical [**126] of the confusion and doubt that arise when an attempt
is made to sift the truth out of the records made of the hearings of these bewildered,
terrorized, non-English-speaking aliens before the inspectors and out of their evidence
before the court.

Assuming for the purposes of the present point that the Secretary's construction and
application of the act to the Communist Party may be held to be correct, I accord with
what I understand now to be the view of the Department of Labor, that such membership
must be a real membership in or an actual affiliation with the proscribed organization. I do
not think that Congress meant to authorize the expulsion of aliens who pass from one
organization into another, supposing the change to be a mere change of name, and that
by assenting to membership in the new organization they had not really changed their
affiliations or political or economic activities. For illustration: When, at meetings of a local
of the Socialist Party, notice was given that the local had been expelled or had seceded
from the Socialist Party and would thereafter take the name "Communist," and that
signatures for membership in the new organization were requisite, [**127] nothing
more appearing, I couid not hold that such new membership, thus created, brings the new
members within the purview of the act of Congress. Congress couid not have intended to
authorize the whoiesale deportation of aliens who, accidentally, artificially, or
unconsciously, in appearance oniy, are found to be members of or affiliated with an
organization of whose platform and purposes they have no real knowledge.

This principle covers many -- perhaps most -- of these 9 aliens. Apart from the fact that
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the records in their cases are grounded in unfair hearings and are very unreliable, it is
entirely clear that the membership or affiliation of most of these aliens was but artificial

and shadowy.

A summary of the evidence of a few of them will suffice to illustrate the basis of the
general finding that these records are grounded on proceedrngs unfair, lacking in due
process of law, and unreliable.

The petitioner Adam Musky testified, through an interpreter, that he was arrested at 7
o'clock on the morning of the 2d of January at his home, 87 Endicott street, Worcester,
Mass. Five or six men came into the house and began to look through the room, and took
everything they [**128] wanted, without asking his permission or showing any search
warrant or warrant for his arrest; that he was taken to the police station and kept 24
hours, and afterwards questioned on the train. He was taken to Deer Island. He did not
understand English, and when examined at Deer Island he and the interpreter did not
understand each other. He spoke Russian, and did not know Lithuanian; that he had no
lawyer at the time of the hearing; that after the hearing [¥73] he was told that he
might have a lawyer. The witness said that he joined the Socialist Party, and then went
over to the Communist Party when ali the others became members of the Communist

Party.

"How did you become a member of the Communist Party?" "I don't know. They said they
changed the name, and that's all I know."

That he was a member of the Socialist Party about 9 months and read the newspapers;
didn't read the Communist literature; didn't have time. All the difference he understood
between the Communist and the Socialist Parties was the difference in name; that he
never read the Program and the Manifesto of the Communist Party; did not remember
whether he ever read the Manifesto of the Socialist Party [¥*129] or not. He never
thought that by becoming a member of the Communist Party he was obligating himseif to
advocate or seek the overthrow of the government of the United States by force or
violence; that he did not believe in overthrowing the government of the United States by
force or violence. He never had any idea that he was to participate in a bloody revolution
in the United States for the purpose of overthrowing the government; that nobody ever
told him about such ideas; that he never discussed force, violence, or bloodshed with

anybody.

In response to the court's suggestion to find out whether he or any of the other Worcester
people had any bombs or guns or dynamite, or other implements or devices of that
nature, the witness said he never saw any, never had any, or heard any discussion about
getting any such things; that he went to the people’s village school in Russia and attended
evening school in America three evenings in all; that he reads and writes Russian, but
English "very poorly"; that he works in a shoeshop. On cross-examination he said that at
the time of his arrest he belonged to the Worcester Local Communists and at one time
was secretary of that local, but not [¥*130] at the time of his arrest.

Fred Chaika is one of several Russians taken at Lincoln, N.H., a little paper mill town in
the White Mountains. They had a clubroom furnished by the paper company.

Chaika testified, through an interpreter, that he was arrested in his house at 11 o'clock at
night by men who came in and began to search his room for Red books; that they
arrested him and handcuffed him, in spite of his protest that he had had a broken wrist.
No warrant of search or arrest was shown him. He was simply handcuffed, taken to the
clubroom, where there were about 14 more arrested people, and kept there until 6 o'clock
in the morning; then, handcuffed in pairs, they were taken to the railroad station; thence
to Concord, and kept there in jail until Sunday morning; thence to Deer Island. The
warrant for his arrest was served on him after he was in jail at Concord. The recerd of his
hearing before the inspector shows that he testified that he became a member of the
Socialist Party in April, 1919; that he did not know whether he transferred to the
Communist Party or not; he might have read the constitution, buy forgot it, He denied

[V 7 SUR DR JURUES NI SIS o TRV SN SUNN'Y o SP .l R I RS I o UL S S B o A 1 Ll sk alalalal



Get a Document - by Citation - 265 F. 17 ESRH HEE

being a member of or affiliated with any organization [**131] that entertained [*74]
a belief in the overthrow by violence of the government. He denied being oppeosed to
organized government. He was, however, willing to be deported, as it appears that he has
a wife and child in Russia.

Considering the record of his hearing with his evidence before me, it is clear that this alien
had no conception of being affiliated with any organization committed to the overthrow of
the government of the United States.

Koly Honchereoff, arrested in Portsmouth, N.H., had been in this country 8 years, and
testified, through an interpreter, that he could read and write English a little, but could
read and write Russian. He testified before the court that he never read or understood the
principles of either the Socialist or the Communist Party. He was a riveter in the shipyard
at Portsmouth.

Honchereoff was arrested about 11 o'clock at night in his home with a lot of others and
taken to the police station, where the usual questionnaire was presented to him. He
testified before the court explicitly that, when asked if he beionged to the Socialist Party,
he said, "No." Asked if he belanged to the Communist Party, he said, "No." When asked if
he belonged [**132] to some union, "Yes; I belong to a union three years." "I said I
belong to the union three years; he put it three years in the Communist Party." His
questionnaire, made subsequently a part of the record of his hearing, indicates that he
admitted that he became a member of the Communist Party on December 11, 1919, but
had not a membership card.

Before the court the witness testified that the interpreter did not speak Russian Well; that
the inspector showed him a list of names, but he denied that he was a member of the
Communist Party, or that he told the inspector that he was a member of the Communist

Party.

Anton Harbatuk was another of the Lincoin paper mill workers, who was arrested and
searched, as were Chaika and Serachuk. A membership book of this Russian branch was
introduced containing his name; also a record showing that this Russian club had
transferred to the Communist Party December 21, 1919. He testified that he did not read
the Program or constitution of the Communists, but paid dues of 60 cents a month; that
he joined the Communist Party because they were Russians and had been thrown out of
the Socialist Party. Being asked whether he had joined the Communist Party [**133]
“because the Socialist Party was not radical enough," he replied, "Why, I don't know. 1
don't know what the meaning of the word 'radical’ is.” On this being explained to him, he

said:

"Why, I got nothing to do against the government, and I have never come to a thought
against the government of the United States, only my thoughts of the Russian
government.”

Before the court he testified that he went to this club.

"I had no other place to go to, and then I thought I ought to belong to some
organization.” "What did they do at that club?" "They learned how to read and write; also
arithmetic. * * * It was a room furnished, belonging to the people who worked in the
paper mill." For it they paid "sixty cents a month."

[*75] Some of the money was used to buy books to teach the people to read English
and Russian.

Sedar Serachuk is another of the Lincoln paper mill employes arrested under conditions
such as Chaika described. When the agent of the Department of Justice began to search

his room, he said to them:

"If you want to arrest me, show me your warrant. He showed me his fist, and said, 'This is
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your warrant,' and continued to search the room."

This alien testified, [**134] through an interpreter, that at his hearings before the
inspector he understood with difficulty; that at this hearing they showed him newspapers
and membership cards which were not his; that he had a membership card in the Socialist
Party, but did not have one in the Communist Party.

The record of his hearing before Inspector Ryder shows that he testified that he thought
the Communist Party and the Socialist Party were all the same; he had not read the paper
called "Communist"; and that when extracts and Manifestoes were read to him he
answered that "he never heard of it"; that he did not know anything about their being
samples of the teachings of the Communist Party. He believed in organized government;
he did not know that the teachings of the Communist Party were against the United States
government.

"] don't know what it was. A lot of fellows used to go, and so did 1. I was approached to
buy bonds, and we all bought bonds;" that he knew he "was innocent.”

But a card indicating that he had paid three months dues in the Communist Party was
apparently held by the mspector as enough to warrant of finding against this alien, and he
was ordered deported.

Frank Matchian, of [*¥*135] Norwood, Mass., was born in Lithuania, Russia, and came
to the United States in 1912. He was arrested on the night of the 2d of January, 1920, at
a hall in Norwood, and taken to the police station, where his pockets were searched. The
typical questionnaire was submitted to him, which he signed; then he was taken to Deer
Island, where he was kept about 3 months. He was first shown a warrant at his hearing at
Deer Island, and was never shown a search warrant. They took letters and newspapers
from his room. He was a member of the Socialist Party from January, 1914, and never
applied for membership in the Communist Party, but said he became a member of the
Communist Party by the resolutions passed at the branch or local; that he did not see any
difference between Socialists and Communists, except the name; that he did not read the
Manifesto and Program of the Communist Party; he read some of the literature, but did
not understand some parts; that he had no idea that by becoming a member of the
Communist Party he was obligating himself to engage in force and viclence for the
purpose of overthrowing the government of the United States; that he had no guns,
ammunition, bombs, or ideas [**¥136] about such things; that he was always against
the use of force and violence; that he expected the communistic state [*76] would
come if the majority of the people want Communism and put in the Communist Party.
"The Communist Party is a political party;" that it "comes by progress.” He never heard
any discussion of burning, shooting, killing, bombing, or dynamiting; that in the Socialist
local at Norwood were 56 members, mostly speaking Lithuanian, laborers in the different
mills in Norwood; had had a Lithuanian hall since 1915; many of the men were married.
They met in this hall for society and benefit organizations; that there were six or seven
Lithuanian organizations around that hall, one of which was the Socialist Club; that all he
knew about Communism was that somebody said the Socialist Party became Communists
and he went along with the crowd.

On cross-examination, he testified that he was the manager of the Lithuanian hall; that
the literature received there was taken charge of by him and distributed to the members;
that he was an organizer for the Socialist Branch in 1918, and still held the position after
he became a Communist.

The record of Matchian's hearing before [**137] Inspector Ryder indicates that he paid
his dues in the Socialist Party up to Novernber, 1919, at 40 cents a month; that this
Socialist Club had received a charter for membership in the Communist Party. When his
attention was directed to some of the denunciations of capitalism in the Communist
literature, he said that he could not "understand all that." Weighing fairly both his
evidence before the court and the record made by the inspector of immigration, it is
entirely clear that if, and in so far as, he was a Communist at all, it signified to him a
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mere change of name, an automatic shifting of the old Socialist Club into a Communist
Club; that he had no conscious affiliation with any organization supposed by him to be
committed to any program of force or violence.

There are no sufficient differences in the cases of the rest of the 9 now grouped as to
warrant detailed statements of the evidence in. their cases.

But it should be added that the case of Tehon Lanovoy is close to the dividing line. He is a
Russian who was arrested at Lincoln, N.H. He has been a student at Boston University,
and had started to become a Communist, but had not been actually admitted to the party.
I [**138] have had some doubt whether he should not be classed with the Colyers,
Mack, and Bonder. But on all the evidence I think that the record put before the Secretary
of Labor was vitiated by lack of due process of law and ought not to be heid a legal basis
for an order of deportation.

The result is that as to these 9 aiiens it must be held that the orders of deportation
hitherto made are invalid and that these petitioners are entitled to be discharged from the
respondent's custody on that ground, even if the broader finding and ruling made as to
the Colyers, Mack, and Bonder are not sustained. But, if the broader ruling made as to the
Colyers, Mack, and Bonder is net sustained, the decision as to these 9 should be without
prejudice to the right of the Department of Labor, on new proceedings and on records
legally and [*77] properly made, hereafter to issue warrants of deportation for any
cause, whether now existent or not. In other words: If it be ultimately determined that
membership in the Communist Party, admitted or duly proven, on proceedings not unfair
or otherwise lacking in due process of law, brings the aliens within the purview of the Act
of October 16, 1918, the present [**139] decision against the validity of the records of
these 9 aliens is not to make this question as to them res adjudicata. Under the conditions
named, all that is intended now to be decided as to these 9 aliens is that the hearings had
hitherto are unfair and the orders based thereon invalid. But the statutory jurisdiction of
the Department of Labor, on proceedins properly instituted and conducted, to determine
all questions of fact as to the rights of these 9 aliens, is not by this decision to be heid
impaired.

This disposition of these 9 cases is, mutatis mutandis, accordant with the decision of the
Court of Appeais of this Circuit in United States v. Petkos, 214 Fed. 978, 131 C.C.A, 274.
It was there heid that, #¥2Z¥when error was found vitiating the proceedings in the
Department of Labor, the District Court ought not to assume the duties of the immigration
authorities, "unless no other course can reasonably be taken." Accordingly it was ordered
that the discharge of the aliens on habeas corpus be conditioned upon the immigration
authorities affording such alien a fair hearing on lawful-evidence within a reasonable time.
The principie underlying that decision obviously was that the [**140] Department of
Labor should be left, so far as practicable, to the performance of the duties delegated to it
by Congress; the courts limiting their functions strictly to granting liberty in cases where it
was illeqally restrained. Appiying that principle to the changed conditions before this
court, I think the Department of Labor should start its proceedings de novo as against
these aliens, after a proper investigation, unaffected by the overzealous agents of any
other department. The immigration inspectors ought not to be required to hear these
cases under any such circumstances or in any such atmosphere as surrounded the
previous hearings. I do not think they would be qualified to do justice under such
circumstances. On the other hand, I do not think the records now before this court
warrant the court in finding, as facts, that none of these aliens were conscious, avowed

Communists.

To repeat, in order to make the point absolutely clear: The finding should be and is limited
to a finding that they did not have, before the inspectors, a fair trial of their status.

It remains to consider the cases of the aliens bailed before the end of the proceedings in
the Department of Labor, #¥<3% [**141]

Section 20 of the Immigration Law (Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 4289
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1/4k) authorizes the Secretary of Labor in his discretion to release on bail not less than
$500, pending hearing and final decision. In these cases the general order of the
Secretary was for bail in the sum of $1,000, unless the local authorities otherwise
recommended. Their recommendations were, under the circumstances, naturaily, almost
necessarily, equivalent to decisions. I assume that #¥24¥ [*78] in the ordinary case the
court has no power to interfere with the discretion of the immigration authorities as to
granting or refusing bail or as to the amount of bail. Some abuse of the power vested in
them by the statute must be shown in order to warrant an interference by the court. I
think such abuse was here shown.

I regard it as entirely clear on all the evidence, some parts of which have been abstracted
above, that the situation of these aliens at Deer Island was, in most essential respects,
within the control of the Department of Justice; that the agents of that department were
improperly interfering with the recommendations of the labor inspectors who were
conducting the hearings; that [**142] the recommendations of these inspectors were
naturally and properly taken by Acting Commissioner Sullivan as of substantial --
generally of controlling -- weight, and that Acting Commissioner Sullivan's
recommendations were, as already indicated, controlling with the Secretary of Labor in
Washington.

There is no evidence warranting a finding that these aliens, if released on reasonable bail
pendente lite, would have endangered in any way the public safety, or that they would not
have appeared, when required, for further hearing or to answer deportation warrants.
There is no reasonable explanation offered for fixing bail in sums which must have been
expected to be prohibitive, thus making the provision of the statute and the general order
of the Secretary of Labor of no real effect. The aliens, when bailed by this court, had
aiready been held, as though under sentence for crime, for 3 to 4 months. Some of them
were arrested and held for days without any warrant whatsoever. Some of them had very
substantial savings, one $1,500, others less sums, deposited in banks or invested in
government bonds. They are mostly wage-earners of good average type -- not loafers or
agitators. [**143]

Even if the arrests had been lawful and the proceedings had been regular throughout, it
cannot be the law that an alien shall be held, beyond a reasonable time, for trial and
determination of his right either to go free and earn his living in this country, or to be
deported. The fact that in this instance the government had overloaded itself by the
wholesale arrest of hundreds of aliens, only a smalli fraction of whom was there evidence
to hold, and had thus caused an untoward delay in the cases of these particular aliens,
was not the fault of these aliens. Their rights were, within reasonabie time, either to be
deported or to be allowed their freedom. Their detention, under ail the unprecedented and
extraordinary circumstances of this case, I find and rule was illegal, warranting the
issuance of the writs,

In analogy to the proceedings in the Petkos Case, 214 Fed. 978, 131 C.C.A. 274, no final
disposition of their rights on the present habeas corpus proceedings can now be made. If,
within reasonable time, the immigration authorities reach final decisions in these cases,
orders must be made accordingly; that is, in the cases in which the government may
order the warrants of arrest [**144] canceled, the aliens [¥79] will be ordered
discharged; if, in other cases, the conclusions of the Secretary of Labor are that the aliens
shall be deported, obviously such aliens must either be returned to the respondent or
must apply to the court, either for a further hearing or for an order for the same kind of
relief granted to the 13 aliens above named, against whom deportation warrants have
already issued.

The principle upon which I have proceeded in these bail cases is closely analogous to that
which guided Judge Knox in Weinstein v, Uhl, 266 Fed. 929, decided on January 14, 1920,
in the District Court for the Southern District of New York. I recognize fully that, #¥2
Fexcept under extraordinary circumstances, the court has no right to interfere in behalf of
an alien untit the proceedings have been completed in the Department of Labor. But I find
and rule that the extraordinary circumstances under which these aiiens were arrested and
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detained resuited in an illegal deprivation of their liberty, requiring the court to intervene
by the writ of habeas corpus without waiting final disposition of their cases in the
Department of Labor.

Summary of the Results Reached.

(1) There [**145] is no evidence that the Communist Party is-an organization
advocating the overthrow of the government of the United States by force or violence.
Hence all the petitioners ordered deported are entitled to be discharged from the custody
of the immigration authorities.

(2) If the first conclusion be not sustained by the court above, and if the final holding be
that duly proved or admitted Communists are obnoxious to the statute, then in the cases
of William T. Colyer, Amy Coiyer, Frank Mack, and Lew Bonder the petitions should be
dismissed, the writs discharged, and the petitioners remanded to the custody of the
respondent for deportation, unless in the opinion of the court above further hearing be
requisite to determine whether the "under-cover informants” of the Department of Justice
were, in any material degreg, influential in giving form and color to the documents of the
Communist Party on which the Secretary of Labor based his conclusion against said aliens.

(3) Assuming such final decision to be against duly proved or admitted Communists, then
the records in the cases of all the aliens other than the Colyers, Mack, and Bonder,
ordered deported, are, on ail the evidence, found [¥*146] to be vitiated by lack of due
process of law. These aliens are therefore entitled to be discharged from the respondent’s
custody, but without prejudice to the right of the Department of Labor on new
proceedings hereafter to find said aliens Communists and on that ground to deport them.

(4) The cases of aliens admitted to bail pending final decision by the Department of Labor
are, after final decision by the Secretary, to be disposed of by discharging aliens in whose
cases warrants may be ordered canceled, and remitting the other aliens to their right
either to apply for a further hearing to determine whether they are to be [*80]
classified with the Colyers, Mack, and Bonder, or with those aliens whose records are
vitiated by lack of due process.

Ordered accordingly.
Addendum.

Pending decision, the Department of Labor has, in three of the bail cases reached
conclusions:

In the case of Ivan T. Hyrnchuk, the conclusion is that he should be deported. A
consideration of the evidence adduced before me and of Hyrnchuk'’s record, on which the
Secretary of Labor has based his conclusion, shows that that record is, like those of the
nine grouped together, supra, vitiated by lack [**147] of due process. Hyrnchuk's case
is therefore grouped with the other nine, sufficiently dealt with above.

In two other cases, William Chriupko and Samuel Drakewich, the decision of the

Department of Labor is that the warrants be canceled. Orders may accordingly be made,
setting these aliens at liberty, and of course canceling their bail bonds.
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In re IMPANELING AND INSTRUCTING THE GRAND JURY
District Court, D. Cregon

26 F. 749; 1886 U.S. Dist. LEXIS 28; 11 Sawy. 522

March 28, 1886

CORE TERMS: treaty, laborers, resident, national government, favored nation,
negotiated, immunities, wages, duty, immigration, conspiracy, territory, exemptions,
constrain, accorded, violence, lawful, hinder, reside, commit, equal protection, congress
passed, evil spirit, lawless, imprisonment, intimidation, treasonable, inhabitants,

emigration, foreigner
OPINIONBY: [**1]

DEADY

OPINION: [*749] DEADY, )., (charging grand jury.) An evil spirit is abroad in this land,
-- not only here, but everywhere. It trampies down the law of the country and fosters riot
and anarchy. Now it is riding on the [¥750] back of labor, and the foolish Issachar
couches down to the burden and becomes its servant. Lawless and irresponsible
associations of persons are forming all over the country, claiming the right to impose their
opinions upon others, and to dictate for whom they shall work, and whom they shall hire;
from whom they shall buy, and tc whom they shail sell, and for what price or
compensation. In these associations the most audacious and unscrupulous naturally come
to the front, and for the time being controi their conduct. Freedom, law, and order are so
far subverted, and a tyranny is set up in our midst most gross and galling. Nothing like it
has afflicted the world since the Middle Ages, when the lawless barons and their brutal
followers desolated Europe with their private wars and predatory raids, until the
husbandman was driven from his ravaged field, and the artisan from his pillaged shop,
and the fair land became a waste.

The dominant [**2] motive of the movement is some form of selfishness, and its
tendency is backward to barbarism, -- the rule of the strongest, guided by no other or
better precept than this: "Might makes right." This is not. the time or place to inquire into
the cause of this condition of society. It may be the natural outcome of the modern
political economy, which, assuming that the conflict of private interests will produce
economic order and right, has reduced the relation between capital and labor to the mere
matter of supply and demand, and limited the duty and obligation of the one to the other
to the payment of the minimum of wages for the maximum of labor on the one hand, and
the getting the maximum of wages for the minimum of labor on the other. But, whatever
the cause, I have faith that the teaching of experience, and the good sense and love of
justice of the people, will find a remedy for the evil in time. And in the meanwhile it
behooves those of us into whose hands the administration of the law and the conservation
of the public peace is confided to do what we can, wisely but firmly, to prevent this evil
spirit from destroying the material resources of the country, and making any improvement
[**3] in the condition of society, in this respect, still more difficult and doubtful.

Lately, this spirit has been manifesting itself in Oregon, by assauiting, robbing, and
driving out the helpless Chinese who are engaged among us at lawful labor for an honest
living. The excuse given for this conduct is that the Chinese are taking the bread out of
the mouths of their assailants by working for iess wages and living cheaper than the latter
can. In other words, they complain of the industry and economy of the Chinese as being
beyond their competition. As we all know, this statement must be taken with much
allowance. True, the Chinaman is industrious and economical, and he has the advantage
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of being temperate and faithful to his engagement. But he demands and gets better
wages here than white men in any other part of the world, and, save in the matter of
whisky and tobacce, he lives as well and is as well clad as the bulk of common laborers
anywhere. [*751] But this cutcry against the Chinese as labarers is not new. It was
heard from 30 to 50 years ago, when the native mobs in our eastern towns and cities
undertook to drive out the comparatively "cheap labor” of Ireland and Germany, [**4]
particularly the latter, that was then crowding into this country and filling the places of the
slothful and shiftless. It is not necessary now to consider the right of a people to cppose
-or put a stop to an undesirable immigration. For my own part I have no doubt that the
United States has the same right to prevent an immigration within its boundaries, of
people that it deems objectionable, as it would have to repel an armed invasion by them,
But this is a matter for the whole country, represented by the national government, to
decide, and not for individuals or neighborhoods, or even states.

The Chinese now in this country are here under the sanction of a solemn treaty with the
United States, and any attempt on the part of individuals, acting singly or in numbers, to
expel them by any threat, menace, violence, or ill usage is not only wrong but uniawful.
Our treaty relations with China extend over a period of more than 40 years, On July 3,
1845, a "treaty of peace, amity, and commerce" was negotiated by Caleb Cushing, on
behalf of the United States. Pub. Treat. 116. By it the citizens of this country were granted
the right to frequent and reside'with their families, and [**5] trade, at the five ports of
Kwang Chow, Amoy, Fuchow, Ningpo, and Shanghai. On June 18, 1858, William B. Read
negotiated another treaty, in which the government of China agreed to defend the citizens
of the United States in China "from all injury or insult of any kind." Pub. Treat. 129. To
this there was a supplement, on November 8th of the same year. Pub. Treat. 137. On July
28, 1868, a treaty was negotiated by William H. Seward, containing sundry articles in
addition to the last one. Pub. Treat. 147. By article 5 of this treaty "the United States and
the emperor cordially recognize the inherent and inalienable right of man to change his
home and allegiance, and also the mutual advantage of the free migration and emigration
of their citizens and subjects respectively from the one country to the other for purposes
of curiosity, of trade, or as permanent residents. The high contracting parties therefore
join in reprobating any other than an entirely voluntary emigration for these purposes.”
Article 6 provides:

"Citizens of the United States visiting or residing in China shall enjoy the same privileges,
immunities, or exemptions in respect to trave! or residence as may there [**6] be
enjoyed by the citizens or subjects of the most favored nation; and, reciprocally, Chinese
subjects visiting or residing in the United States shall enjoy the same privileges and
immunities and exemptions, in respect to travel or residence, as may be then enjoyed by
the citizens or subjects of the most favored nation.”

On November 11, 1880, another treaty concerning "immigration” was negotiated. 22 St.
826. Article 1 of this treaty gave the United [*752] States the right to "regulate, limit,
or suspend,” but not to "absolutely prohibit,” the coming to or residence of Chinese
laborers in the United States whenever it was thought that their residence here was
contrary to "the interests" of the country or endangered "the good order” thereof. Article
2 provided that Chinese, other than laborers and Chinese laborers then in the United
States, "shall be allowed to go and come of their own free will and accord, and shall be
accorded all the rights, privileges, and immunities and exemptions which are accorded to
the citizens and subjects of the maost favored nation.”

Under the concession contained in this treaty congress passed the restriction act of May 6,
1882, (22 St. 58,) [**7] suspending the coming of Chinese laborers to this country for
the term of 10 years from the expiration of 90 days after the date thereof.

The significance of the stipulation in the foregoing treaties with China, to the effect that
the Chinese in this country shall be entitled to all the privileges and immunities that are
"accorded to the citizens and subjects of the most favored nation," will be better
understood by a reference to our treaty stipulations with Great Britain on that subject. By
article 1 of the treaty of "commerce" with that country of July 13, 1815, (Pub. Treat. 293,)
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renewed and continued in force by article 4 of the treaty of October 20, 1818, (Pub. Treat.
299,) and further infinitely continued by article 1 of the treaty of August 6, 1827, {Pub.
Treat. 312,) it is provided:

"The inhabitants of the two countries, respectively, shall have liberty freely and securely
to come with their ships and cargoes to all such places, ports, and rivers in the territories
aforesaid [of the United States, and Great Britain in Europe] to which other foreigners are
permitted to come, to enter into the same, and to remain and reside in any parts of the
said territories, respectively." [**8] '

From this brief statement of the treaties bearing on the subject, you wiil perceive that any
attempt to compel or constrain any Chinese resident of this country to remove from or to
any particular place, or to refrain from following any lawful occupation, or doing any lawful
work that he may find to do, is not only morally wrong, but contrary to the law of the
land. It is commonly known that during the past few weeks gangs of masked men have,
in the night-time, entered the houses and camps of peaceful Chinese residents, engaged
in useful labor at various points in this vicinity, and, by serious intimidation and threats of
personal violence, have compelled them to leave their homes and work, and come {o
Portland. There is no doubt but that this brutal and inhuman conduct is a gross violation
of the rights guarantied to thase people by the national government through the treaties
aforesaid. Nor is there any doubt of the power of congress to provide for the punishment
of any person who injures, annoys, or disturbs any subject of a foreign government,
resident in any part of the United States, contrary to the treaty stipulations with such
government.

[*753] The powers of the [¥*9] national government, though limited in number and
subject, are supreme in their sphere. A treaty with a foreign power is the supreme law of
the land: and congress may provide a punishment for its infraction or the deprivation of or
injury to a right secured by it, as in the case of an ordinary law. Without this power, the
national government would be unabie to keep faith with other nations. In ail our external
relations the individual states are unknown. The government of the Union or United States
stands for all, and in this respect may enforce obedience to its authority by the
prosecution and punishment of individuals who act contrary thereto.

The next question is, has congress passed any law for the punishment of persons who,
contrary to the treaty stipulations, molest the subjects of foreign powers resident in this
country? So far as my judgment goes, the matter is not free from doubt. I am quite clear
that congress has not passed any act having this object solely and directly in view. The
reason for the omission may be that heretofore it was not thought necessary, as each
state could and would, in the ordinary course of justice, furnish protection to all persons
fiving [**10] within its borders. But this illusion has been dispelled, and experience has
demonstrated that uniess the general government furnishes the Chinese on this coast
with protection, their treaty rights may be violated with impunity. Section 5519 of the
Revised Statutes is broad enough in its terms to cover the case. This is section 2 of the
act of April 20, 1871, (17 St. 13,) passed to enforce the fourteenth amendment, and
provides for the punishment of persons who "conspire or go in disguise upon the highway,
or on the premises of another, for the purpose of depriving" any one of "the equal
protection of the laws," etc.

But in U.S. v. Harris, 106 U.S. 629, S.C. 1 Sup. Ct. Rep. 601, the supreme court held that
this section, as regarded the inhabitants of a state simply, was unconstitutional; that the
prohibition of the amendment, as to "the equal protection of the law," was directed
against the state, and not individuals, and therefore congress could not, by way of
enforcing such amendment, provide for the punishment of individuals who commit such
acts. Notwithstanding this decision, it has been suggested that, although this section is
unconstitutional as an act to enforce [**11] the fourteenth amendment, it is valid as an
act to enforce treaty stipulations guarantying a foreigner, living in any state, the
protection of the laws therein. The suggestion is a plausible one, to say the least of it, but
I do not feel confidence enough in it to adopt it.
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Section 5336 of the Revised Statutes, which is also carved out of section 2 of the act of
Aprii 20, 1871, (17 St. 13,) to enforce the fourteenth amendment "and for other
purposes," provides that --

"If two or more persons, in any state or territory, conspire to overthrow, put down; or
destroy by force the government of the United States, or to levy war against them, or to
oppose by force the authority thereof; or by force to [*7541 prevent, hinder, or delay
the execution of any law of the United States; or by force to seize, take, or possess any
property of the United States, contrary to the authority thereof, -- each of them shall be
punished by a fine of not less than $500 and not more than $5,000, or by imprisonment:
with or without hard labor for a period of not less than six months nor more than six
years, or by both such fine and imprisonment.”

This section has nothing to do with the fourteenth [*¥*12] amendment, and there is no
doubt of its constitutionality. It was copied into the act of 1871, aforesaid, from the act of
July 31, 1861, (12 St. 284,) "to define and punish certain conspiracies" against the United
States of a seditious or treasonable character. And the onily question now is, does it
include the acts or conduct under consideration?

Speaking only for this occasioh, and reserving my final judgment until I may hear the
matter fully argued, I think it does. The attempt to drive the Chinese out of the country,
or to maltreat or intimidate them with a view of constraining them to depart, is prima
facie an attempt to prevent and hinder the execution, operation, or fulfillment of a law of
the United States, namely, the treaties with China of 1868 and 1880; and a conspiracy or
agreement of two or mare persons to engage in such conduct may, for that reason, be
well characterized as a seditious and treasonable conspiracy against the authority and
laws of the United States.

A mere assault, or even robbery, committed on a Chinaman, without any ulterior purpose
other than a desire to vex and annoy or to steal, may not be a violation of this section.
Prima facie such [**13] conduct is not intended to prevent the execution or operation
of the law of the United States giving the Chinese the right, to reside here indefinitely. But
when, as I have said, the purpose of the conduct is to expel the Chinese from the country,
either by direct deportation or such intimidation or violence as is likely to constrain them
to go, I instruct you that the case comes within that clause in the section which makes it a
crime "by force to prevent, hinder, or delay the execution of any law of the United
States."

Some cases will be submitted to you by the district attorney of persons charged with
mobbing and driving out Chinese in this vicinity who have been held to answer therefor
before you. Take these cases and examine them carefuily, and, if you find that any of the
parties have maltreated, menaced, or intimidated the Chinese for the purpose or with the
intent to compel or constrain them to leave the country or to remove from any place
therein, it will be your duty to present them to the court for trial.

Trusting that you will do your duty in the premises, and that you will, according to the
obligation of your caths and your duty as citizens, present things truly as [**14] they
come to your knowledge, without fear, favor, or affection, I commit the matter to your
hands.
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