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1. At the meeting of the Bills Committee on 3 June 2003, members
requested us to advise generally on the power to make rules and regulations for
appeals under the new sections 8E and 8F of the Societies Ordinance (Cap. 151) as
proposed for amendment by the Administration. The latest Committee Stage
amendments are contained in Paper No. 88 (first draft of 6 June 2003).

2. This paper highlights some legal points of significance which may assist
the Bills Committee in the consideration of the two provisions.

3. The Bill proposes that any office-bearer or member of a proscribed
organization who is aggrieved by the proscription may appeal to the Court of First
Instance (proposed new section 8D(1)).  Under the proposed new section 8E(1) as
would be amended, the Secretary for Security may make regulations ("Regulations")
to provide for the handling of appeals including matters which are incidental to or
arise out of the hearing of such appeals.  Under the proposed section 8F, the Rules
Committee constituted under section 55 of the High Court Ordinance (Cap. 4) may,
subject to the Regulations, make rules of court ("Rules") in respect of specified
procedural matters.

Delegated legislation

4. Whether or not legislative power is to be delegated is a matter for
members.  According to Bennion1, underlying the concept of delegated legislation is
the basic principle that the legislature delegates because it cannot directly exert its will
in every detail.  All it can do is to lay down the outline.  Reasons why the
legislature finds it necessary to delegate legislative power are summarized by
Bennion2 as follows:

                                                
1 Statutory Interpretation, Fourth edition, page 215
2 ibid. at page 198
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(a) Modern legislation requires far more detail than Parliament itself has
time or inclination for.

(b) To bring a complex legislative scheme into full working operation,
consultation with affected interests is required.

(c) Some details of the overall legislative scheme may need to be tentative
or experimental.  Delegated legislation affords an easy means of
adjusting the scheme without the need for further recourse to
Parliament.

(d) Within the field of a regulatory Acts new developments will from time
to time arise.  By the use of delegated legislation the scheme can be
easily altered to allow for these.

(e) If a sudden emergency arises it may be essential to give the executive
wide and flexible legislative powers to deal with it whether or not
Parliament is sitting.

5. The delegate is usually a functionary of the executive. An exception
arises where the judiciary is given statutory power to make rules of court.

6. In conferring a delegated legislative power, the legislature often retains
some measure of control over the exercise of the power.  In Hong Kong, subsidiary
legislation is normally subject to either the positive or negative vetting procedure.
The former procedure is governed by section 34 of the Interpretation and General
Clauses Ordinance (Cap. 1) under which Legislative Council may amend subsidiary
legislation published in the Gazette and tabled in Legislative Council, in any manner
consistent with the delegate's power to make the subsidiary legislation.  Under this
procedure, the subsidiary legislation may take effect on the date of its gazettal, i.e.
before it is tabled in Legislative Council.  The latter procedure is governed by section
35 of Cap. 1.  Under that section, a piece of subsidiary legislation has to be submitted
to the Legislative Council for approval before it can be published in the Gazette and
takes effect.  In the first draft of the Administration's Committee Stage amendments,
the Administration proposes that the Regulations and Rules be subject to the negative
vetting procedure.  At the meeting of the Bills Committee held on 10 June 2003, the
Secretary for Security confirmed that the Regulations and Rules would be subject to
the positive vetting procedure.
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Rules of the High Court

7. If the proposals on the making of regulations and rules for the Court of
First Instance were passed as proposed, at least three sets of procedural rules could
apply to the court hearing appeals made under the proposed new section 8D of the
Societies Ordinance (Cap. 151) : Rules of the High Court (Cap. 4, sub. leg. A),
Regulations to be made by the Secretary and Rules to be made by the Rules
Committee.

8. Section 54(1) of the High Court Ordinance (Cap. 4) provides that the
Rules Committee may make rules of court regulating and prescribing the procedure
and practice to be followed in the High Court in all courses and matters whatsoever in
or with respect to which the High Court has jurisdiction and any matters incidental to
or relating to that procedure or practice.

9. Order 55 of the Rules of the High Court applies to every appeal which by
or under any enactment lies to the Court of First Instance from any court, tribunal or
person, but the Order shall have effect subject to any provision made in relation to that
appeal by any other provision of the Rules or by or under any enactment.  Under section
3 of Cap. 1, "enactment" has the same meaning of "ordinance" which includes subsidiary
legislation.

10. Order 59 applies to every appeal to the Court of Appeal not being an appeal
for which other provision is made by the Rules and subject to the provisions with respect
to particular appeals.  It would be relevant for the Administration to clarify whether the
Regulations and Rules to be made under the proposed new sections 8E and 8F would
apply to an appeal to the Court of Appeal under the proposed new section 8D(7), and if
so, whether they are regarded as "provisions with respect to particular appeals".

11. Members may also wish to note that Order 24, rule 15 relating to
discovery and inspection of documents and Order 38, rule 2A(13) relating to witness
statement already provide that documents should not be disclosed if disclosure would
be injurious to the public interest (O.24, r.15) or that inspection should be withheld in
the interest of national security (O.38, r.2A(13)).  The term "national interest" is not
defined in the Rules of High Court.  Extracts of Orders 55, 59, 24 and 38 of the
Rules of the High Court are at Annex A.

Appeal to the Hong Kong Court of Final Appeal

12. At the meeting of the Bills Committee on 10 June 2003, the Solicitor
General, in his reply to the Hon Margaret Ng's question, indicated that the office-
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bearer or member of a proscribed organization may appeal on a point of law up to the
Hong Kong Court of Final Appeal ("CFA").  Under section 39 of the Hong Kong
Court of Final Appeal Ordinance (Cap. 484), the Court of Final Appeal Rules
Committee may make rules of court regulating and prescribing the procedure and the
practice to be followed in CFA in all causes and matters in or with respect to which
CFA has jurisdiction and any matters incidental or relating to that procedure or
practice, and it may make rules of court providing generally for the better carrying out
of the provisions of that Ordinance.

13. Under the Hong Kong Court of Final Appeal Rules (Cap. 484, sub. leg.
A), Rule 68 provides that the Registrar may for sufficient cause shown excuse the
parties from compliance with any of the requirements of those Rules.  If in the
opinion of the Registrar it is desirable that any application for such excusal should be
dealt with by a single permanent judge, the Appeal Committee or CFA he may direct
the applicant to serve the opposite party with a notice of motion returnable before the
Appeal Committee or a single permanent judge or CSA as the case may require.

14. It is unclear whether the Administration intends to rely on the aforesaid
Rule 68 to enable proceedings to take place without the appellant being given full
particulars of the reasons for the proscription in question, to enable CFA to hold
proceedings in his absence and any legal representative appointed by him, to provide
the appointment of a legal practitioner to act in his interests and generally to deal with
admissibility of evidence.

15. Members may also consider asking the Administration to clarify
whether the appeal may lie directly to CFA from the judgment of the Court of First
Instance under Division 3 of Part II of the Hong Kong Court of Final Appeal
Ordinance.  Extracts of the said section 39, Rule 68 and Division 3 of Part II are at
Annex B.

Overlap and conflict

16. The ambit of the proposed regulation-making power to be conferred on
the Secretary for Security is such that it covers matters which are also covered by the
proposed rule-making power of the Rules Committee.  This explains the need for
providing expressly in the proposed new section 8F that the Rules are subject to the
Regulations made under section 8E.

17. An example of such overlap may be found in the Legal Practitioners
Ordinance (Cap. 159) where certain powers of the Bar Council to make rules subject
to the approval of the Chief Justice under sections 72AA overlap with those of the
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Chief Justice's under sections 72 and 72A.  One of the overlaps is the power to
prescribe fees for the issue of practising certificates for barristers.  This overlap has
not presented practical problems.  The Bar Council has not exercised this power
since it was given it in 1991.  It had expressed satisfaction with the current
arrangement that the Chief Justice continued to make those rules.

18. During the scrutiny of the Legal Practitioners (Amendment) Bill 1999,
the Administration informed the Bills Committee that there would be no practical
problem with the overlapping powers since the rules made by the Bar Council would
in any event be subject to the approval of the Chief Justice.  Therefore, it would be
unlikely that the rules would conflict with each other.  However, section 72AB was
introduced by way of Committee Stage amendment to make clear that should there be
any conflict between the rules made by the Chief Justice and the Bar Council, the
rules made by the Chief Justice would prevail.  Section 72AB is at Annex C.

Power to make rules for courts, tribunals or bodies performing similar functions

19. Rules of the magistrates' courts are made by the Chief Justice, and rules
of the District Court, High Court and Court of Final Appeal are made by their
respective Rules Committees.  The power to make rules of procedures for tribunals
varies as illustrated by the table at Annex D.

20. A mixed model is provided in the Securities and Futures Ordinance
(Cap. 571) in respect of procedures of the Securities and Futures Appeals Tribunal and
the Market Misconduct Tribunal.  Schedules 8 and 9 to Cap. 571 contain provisions
relating to the two tribunals respectively.  These provisions include the power of the
Tribunals to determine in the interests of justice whether a sitting or any part thereof
should not be held in public.  Sections 233 and 269 of that Ordinance empower the
Chief Justice to make rules in other specific areas in respect of the two tribunals
respectively.  Extracts of the relevant provisions are at Annex E.

Encl
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Annex D

Rules of Procedure of Tribunals

Rules made by the Chief Justice

Labour Tribunal Ordinance (Cap. 25)
Mental Health Ordinance (Cap. 136)
Legal Practitioners Ordinance (Cap. 159)
Merchant Shipping Ordinance (Cap. 281)
Small Claims Tribunal Ordinance (Cap. 338)
Arbitration Ordinance (Cap. 341)
Control of Obscene and Indecent Articles Ordnance (Cap. 390)
Judicial Officers (Tenure of Office) Ordinance (Cap. 433)
Coroners Ordinance (Cap. 504)
Copyright Ordinance (Cap. 528)
Securities and Futures Ordinance (Cap. 571)

Rules made with the approval of the Chief Justice

Legal Practitioners Ordinance (Cap. 159)
Arbitration Ordinance (Cap. 341)
Administrative Appeals Board Ordinance (Cap. 442)

By providing the Tribunals with powers vested in a magistrate or Court of First
Instance

Lands Tribunal Ordinance (Cap. 17)
Merchant Shipping Ordinance (Cap. 281)

Rules made by the Tribunal

Societies Ordinance (Cap. 151)
Road Traffic Ordinance (Cap. 374)

Rules made by the Chief Executive in Council

Immigration Ordinance (Cap. 115)
Registration of Persons Ordinance (Cap. 177)
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Rules made by a Policy Secretary

Pharmacy and Poisons Ordinance (Cap. 138)

Procedures provided in the principal Ordinance

Electricity Ordinance (Cap. 406)
Builders' Lifts and Tower Working Platforms (Safety) Ordinance (Cap. 470)
Securities and Futures Ordinance (Cap. 571)


























