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Dear M's Tong,

Nat i onal Security (Legislative Provisions) Bill:
proscri bed organi sations

| refer to Paper No. 103 of June 2003 from the
Departnment of Justice purporting to be “a response to
points” raised by me in a Note acconpanying ny letter
to the Secretary for Security dated 12 June 2003, which
| understand you have circulated to all the nenbers of
the Bills Commttee.

Let me say at the outset that the Paper from the
Departnent, wth the exception of the query in the |ast
paragraph of ny letter to the Secretary, has not dealt
with any of the defects which | identified in ny Note.
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| shall coment on the “response” below by reference to

the heading of its various sections.

Regi st er ed conpani es

My point about the exclusion of the application of
section 290 of the Conpanies O dinance resulting in
“cold confort to those creditors who have not yet taken
or able to take action against the conpany or towards
whom liabilities incurred by the conpany have not yet
accrued or crystallised” as appearing in the first
paragraph on page 3 of ny Note (and as further
explained in the two subsequent paragraphs on the sane

page) has not been addressed at all.

First, the fact that “there are no reform proposals in
respect of [Part X IIA of the Conmpanies O dinance]” as
asserted in paragraph 5 of the Paper is neither a
proper renmedy for the defect nentioned above nor
evi dence that that part of the Ordinance is perfect and
calls for no anmendnents. O herwise, there is no
purpose to be served by setting up the Law Reform
Commi ssion or any of its Sub-Commttees.

Secondly, as acknow edged by the Registrar of Conpanies
i n paragraph 7 of the Paper, the fact remains that only
“the property and rights of the conpany shall, upon the
striking off, vest in the Oficial Receiver.. It is,

therefore, an inplied admssion that there 1is no



provision in Part XII1A of the Conpanies O dinance for
the vesting of the liabilities of a struck off conpany
(whi ch does not exist at law) so as to enable creditors
or nmenbers to commence proceedings to redress their
gri evances. Under Part V of the Odinance for the
conpul sory w nding-up of conpanies by the Court or
voluntary w nding up, which does not apply to
proscri bed regi stered conpanies, a conpany so wound up
remains in existence at |aw and pending proceedings
against it may continue with the |eave of the Court or
is liable to be sued (cf. sections 186 and 199(1)(a)).
It is only upon the conclusion of the winding up of the
conpany, but not before then, that dissolution is

permtted to take place.

Thirdly, although unliquidated clains are provable in a
wi ndi ng up as adunbrated by the Registrar in the Paper,
it is not a panacea either since the Registrar admts
that unliquidated <clains are only provable “when
converted in a quantified clains by becom ng |iquidated
by judgnent.” (ny enphasis). Thus, if neither the
di ssol ved conpany nor the Oficial Receiver can be sued,

there is no way to quantify the claim

Unr egi st ered conpani es

The fact that the Conpanies O di nance accords different
treatnents to different types of conpanies does not
nmean that the unfairness should be perpetuated by the
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Bill. It is claimed in paragraph 8 of Paper No. 73
that section 360D to 360M “provide a nuch nore
el aborate, and a fairer, systeni for dealing with a
proscribed conpany registered under the Conpanies
O di nance when conpared to those provisions relating to
di ssol ution of defunct conpanies. This is not the case

when contrasted wth proscribed unregi stered conpani es.

It is true that exclusion of section 290 was the only
exanple enployed in ny Note for the purpose of
denonstrating t he unf ai r ness in t he di fferent
treatnments of registered and unregistered conpanies.
However, | qualified at the end of this part of ny Note
at the foot of page 6 that the determ nation of the
Adm nistration to rush through the Bill regardl ess of
the views of the general public had prevented ne from
giving further consideration to the other aspects of
the highly unsati sfactory or unwor kabl e regine
contenplated in paragraphs 1 and 2 of Schedule 2 to the
Bill. After all, it is the duty of both the
Adm ni stration and the Departnment of Justice to ensure
that the provisions in the Bill are not defective
rather than relying on any nenber of the public to do

the job for them

Di ssolution before wi nding up

The Regi strar acknow edged in paragraph 11 of the Paper
that “Dissolution of a conpany wusually cones after
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conpletion of a liquidation procedure” (ny enphasis).
That is msleading as ny criticismwas directed to the
adoption of Part V of the Ordinance for the w nding up
of unregistered conpanies in Part X Under Part V of
the Ordi nance, dissolution nust (and not just “usually”)
cone after conpletion of the liquidation and there is
no room for doubt if Part Vis to be adopted. Nowhere
in the Paper did the Registrar dispute ny statenent in
the last paragraph at the bottom of page 5 to the top
of page 6 of nmy Note to this effect. I f the proposed
amendnents have the effect of turning that part of the
Conpani es Ordinance on its head, | do not know how the
Regi strar can persist in disagreeing with ne that the
whol e schene is unworkabl e. The vast mjority of the
provision in Part V will be inapplicable.

Lastly, the conparison of proscribed conpanies to
defunct conpanies in paragraph 11 of the Paper is
whol Iy i napt as paragraphs 1 and 2 of Schedule 2 to the
Bill, supported by paragraphs 2 and 3 of Paper No. 73,
clearly contenplate that proscribed conpanies may well
be trading conpanies or conpanies which are going
concerns and their creditors and nenbers are entitled
to share in their assets after dissolution.

Before concluding this letter, | ought to point out
that as yet, the Registrar of Conpanies has singularly
failed to explain to the Bills Commttee the manner in
which a potential claimnt nmay commence proceedings
agai nst a dissolved registered or unregi stered conpany
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for the purpose of filing a proof of debt and to
identify the relevant provisions in the Conpanies
Ordinance as incorporated in paragraphs 1 and 2 of
Schedule 2 to the Bill. This denonstrates the
inability of the Adm nistration to address the issue of
how innocent third parties are adversely affected by
the Bill and its proposed anmendnents.

Yours sincerely,

W nston Poon, QC

cc. Ms Regina Ip, Secretary for Security



