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Purpose 
 
  This paper addresses a number of issues raised by the Bills 
Committee at its meeting on 10 January 2004, including the definition of 
“terrorist act”, the implementation of paragraph 1(d) of United Nations 
Security Council Resolution (UNSCR) 1373, the protection of legal 
privilege, the test of “reasonable grounds to believe”, and related matters. 
 
 
Definition of “terrorist act” 
 
2.  In drawing up the definition of “terrorist act” in the United 
Nations (Anti-Terrorism Measures) Ordinance (the Ordinance) (Cap. 575), 
we had taken reference from anti-terrorism legislation in other 
jurisdictions.  The current definition is based on the definition of 
“terrorism” in the United Kingdom Terrorism (United Nations Measures) 
Order 2001, with an exclusion based on the definition of “terrorist 
activity” in the Canadian Anti-Terrorism Act to cover protests and 
industrial actions. 
 
3.  The definition follows international trends by unambiguously 
stipulating that a “terrorist act” must fulfill all the following three criteria 
- 
 

(a) there must be the use or threat of action intended to compel the 
Government or to intimidate the public; 

 
(b) the use or threat of action is made for the purposes of advancing 

a political, religious or ideological cause; and 
 
(c) the action causes serious violence against a person; serious 

damage to property; or creates a serious risk to the health or 
safety of the public etc. 

 
4.  The Ordinance also clearly excludes “the use or threat of action 
in the course of any advocacy, protest, dissent or industrial action” from 
the definition of “terrorist act”.  Legal civil activities such as peaceful 
demonstrations or protests do not constitute terrorist acts. 
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5.  Indeed the definition was closely scrutinized by the then Bills 
Committee on the United Nations (Anti-Terrorism Measures) Bill 2002.  
As agreed by the majority of Members, the Administration introduced a 
Committee Stage amendment as follows - 
 

(a) the language of paragraphs (a)(i)(A) and (B) was tightened by 
replacing “involves” with “causes”; 

 
(b) the language of paragraphs (a)(i)(E) and (F), and (a)(ii)(A) was 

also tightened by replacing “designed” with “intended”; and 
 

(c) the exclusion in relation to protests and industrial actions was 
extended to cover not only actions under paragraph (a)(i)(F) but 
also actions under paragraphs (a)(i)(D) and (E). 

 
 
Implementation of paragraph 1(d) of UNSCR 1373 
 
6.  UNSCR 1373 takes a very broad approach to the suppression of 
terrorist financing.  As noted in the “Suppressing the Financing of 
Terrorism: A Handbook for Legislative Drafting” compiled by the 
International Monetary Fund in 2003, the measures included in UNSCR 
1373 are general in character and are directed at the prevention, 
prosecution, and punishment of all acts of terrorist financing. 
 
7.  To facilitate the setting of priorities by States to implement the 
wide range of measures required by UNSCR 1373, the United Nations 
Counter Terrorism Committee1 (CTC) has stated that it first looks at 
whether a State has in place effective counter-terrorism legislation in all 
areas of activity related to UNSCR 1373 (including its paragraph 1(d)), 
with specific focus on combating terrorist financing.  The CTC has also 
elaborated that it focuses on legislation as the key issue because without 
an effective legislative framework States cannot develop the executive 
machinery to prevent and suppress terrorism, or bring terrorists and their 
supporters to justice. 
 
 

                                           
1 The United Nations Counter Terrorism Committee has been established pursuant to 

paragraph 6 of UNSCR 1373 to monitor the implementation of the Resolution.  It 
consists of all the members of the United Nations Security Council. 
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8.  In fact, the States’ reports2 submitted to the CTC have shown 
that many major common law jurisdictions have implemented paragraph 
1(d) of UNSCR 1373 by criminalizing the provision of funds, financial 
assets, economic resources or financial or other related services to 
terrorists or terrorist entities.  Examples are Australia, Canada, New 
Zealand, the United States and the United Kingdom.  A number of 
European countries such as Belgium, France, Germany and the 
Netherlands have similarly adopted, or are prepared to adopt, the criminal 
approach. 
 
 
New section 12A(9) and protection of legal privilege 
 
9.  Section 2(5) of the Ordinance provides that “nothing in this 
Ordinance shall require the disclosure of any items subject to legal 
privilege” or “authorize the search or seizure of any items subject to legal 
privilege”.  The new section 12A(9) in the United Nations 
(Anti-Terrorism Measures) (Amendment) Bill 2003 (the Bill), which is 
part of the Ordinance, would, therefore, necessarily be subject to section 
2(5). 
 
10.  It is envisaged that a lawyer may be required to furnish the name 
and address of his client in accordance with an order issued under the 
new section 12A in the Bill in circumstances where such information (so 
long as it does not constitute an “item subject to legal privilege” defined 
under section 2(1) of the Ordinance) reasonably appears to reflect, or 
assist in tracing, the identity of the terrorist/terrorist associate concerned 
or the actual financier of terrorism. 
 
 
New sections 12A(3)(c) and (6) 
 
11.  We note the concerns expressed by Members and the deputations 
at the Bills Committee meeting on 10 January 2004 on the coverage of 
“to relate to any matter relevant to the investigation” in the new sections 
12A(3)(c) and (6).  Subject to further discussion at the Bills Committee, 
we are prepared to improve the drafting. 
 
 

                                           
2 The States’ reports are available at the CTC website at 

www.un.org/Docs/sc/committees/1373/submitted_reports.html. 
 



 - 4 -

“Reasonable grounds to believe” 
 
12.  A copy of the District Court judge’s Reasons for Verdict in 
HKSAR v Yam Ho-keung (DCCC 651 of 2001) is attached at Annex A.  
Paragraphs 46 to 60 relate to Yam Ho-keung. 
 
13.  Two other judgments, namely, R v Lok Chak-man and Another 
(CACC 744 of 1995) on the offence of assisting another to retain the 
benefit of drug trafficking knowing or having reasonable grounds to 
believe that the relevant person is a person who carries on drug 
trafficking, and HKSAR v Lam Hei-kit (CACC 84 of 2003) on the 
offence of dealing with property known or believed to represent the 
proceeds of an indictable offence, are attached at Annexes B and C 
respectively. 
 
14.  As regards sections 7, 8 and 9 of the Ordinance, if in practice 
there is evidence capable of satisfying the court, on balance of 
probabilities, that the defendant has an honest belief that, for example, the 
recipient was not a “terrorist”, such evidence, if accepted by the court, 
would invariably have been able to raise a reasonable doubt as to whether 
he was in fact aware of all the relevant reasonable grounds alleged by the 
prosecution, and/or whether a reasonable man would necessarily 
conclude that the recipient was a terrorist. 
 
15.  Some overseas jurisdictions have also adopted the mental 
element of “having reasonable grounds to suspect/believe” in creating 
terrorist financing offences.  An example is the United Kingdom 
Terrorism Act 2000 which provides that a person commits an offence if 
he invites another to provide money or other property, receives money or 
other property, provides money or other property, possesses money or 
other property, and intends that it should be used or has reasonable cause 
to suspect that it will or may be used for the purposes of terrorism.  
Another example is the Singaporean Terrorism (Suppression of Financing) 
Act 2002 which provides that every person who collects, provides or 
invites a person to provide, or makes available property or financial or 
other related services, intending that they be used or knowing or having 
reasonable grounds to believe that they will be used for the purpose of 
facilitating or carrying out any terrorist act, or knowing or having 
reasonable grounds to believe that they will be used by or will benefit 
any terrorist or terrorist entity, shall be guilty of an offence. 
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16.  In the “Suppressing the Financing of Terrorism: A Handbook for 
Legislative Drafting” compiled by the International Monetary Fund in 
2003, the relevant model provision3 for common law countries stipulates 
that a person commits an offence if that person makes available funds, 
financial assets or economic resources or financial or other related 
services intending that they be used by, or knowing or having reasonable 
grounds to believe that they will be used for benefiting any person who 
is carrying out or facilitating a terrorist act. 
 
 
 
 
 
 
Security Bureau 
February 2004 

                                           
3  See Appendix VIII (Legislative Examples: Common Law Countries) to the 

Handbook. 


































































































