
Bills Committee on 
United Nations (Anti-Terrorism Measures) (Amendment) Bill 2003 

 
Purpose 
 
  This paper addresses the suggestion raised by the Bills 
Committee in respect of sections 8, 9 and 10 of the United Nations 
(Anti-Terrorism Measures) Ordinance (Cap. 575) at the meeting on 15 
April 2004, and the issues raised at the meeting on 4 May 2004. 
 
 
Sections 8, 9 and new section 10 – prohibition on making funds, etc. 
available to terrorists and terrorist associates; prohibition on supply 
of weapons to terrorists and terrorist associates; prohibition on 
recruitment, etc. to terrorist groups 
 
2.  A Member has suggested replacing the mental element of 
“having reasonable grounds to believe” with “recklessness” in sections 8, 
9 and the new section 10.  We have examined the implications of the 
proposal and consider it agreeable as far as sections 8, 9 and 10(1) are 
concerned.  We will prepare the necessary draft Committee Stage 
Amendments (CSAs) accordingly. 
 
3.  According to R v Caldwell [1982] AC 341 and R v Lawrence 
[1982] AC 510, “recklessness” requires the prosecution to prove that the 
offender does an act which creates an obvious risk, and when he does the 
act, he either – 
 

(a) has not given any thought to the possibility of there being any 
such risk; or 

 
(b) has recognized that there is such a risk, he has nonetheless gone 

on to do it. 
 
It is an objective test, with the proof being whether the risk would have 
been obvious to an ordinary prudent man. 
 
4.  Applying “recklessness” to sections 8, 9 and the new section 
10(1), the prosecution would have to prove that the offender either - 
 

(a) had not given thought to whether the person concerned was a 
“terrorist” or “terrorist associate” in circumstances where there 
was an obvious risk that this was the case; or 
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(b) having recognized that there was a risk that the person concerned 

was a “terrorist” or “terrorist associate”, proceeded anyway. 
 
5.  We will further examine the appropriateness of applying 
“recklessness” to the offence under the new section 10(2) and will 
provide a response to the Bills Committee. 
 
 
Section 3 – application of certain provisions outside HKSAR 
 
6.  A Member has suggested adding a provision under section 3 to 
put it beyond doubt that the operation of that section does not affect the 
existing provisions on extra-territorial jurisdiction under other ordinances 
or common law.  Our view is that section 3 as presently provided for 
would not affect any other existing provisions on extra-territorial 
jurisdiction.  We therefore consider the suggested additional provision 
unnecessary. 
 
 
New section 11B – prohibitions against bombing of prescribed objects 
 
7.  The Bills Committee has requested a comparison be made to 
illustrate the differences between the bombing offences under the new 
section 11B and similar existing criminal offences in terms of the scope, 
extra-territorial jurisdiction and penalty.  We are collating the required 
information for submission to the Bills Committee. 
 
 
New section 11E – prohibition relating to ships 
 
8.  The Bills Committee has requested us to explain the coverage of 
“any other form of intimidation” in the new section 11E(1)(a).  These 
words are taken from Article 3(1) of the Convention for the Suppression 
of Unlawful Acts Against the Safety of Maritime Navigation (the 
Convention).  Since the new section 11E creates offences to implement 
Article 3(1) the words must bear the same meaning as they have in the 
Convention.  Treaties are to be interpreted in the light of their object and 
purpose.  The principal object and purpose of the Convention is the 
prevention of unlawful acts against the safety of maritime navigation.  
Accordingly any form of intimidation which results in the seizing or 
exercising control over a ship will be caught.  The Crimes (Ships and 
Fixed Platforms) Act 1992 of Australia, the Criminal Code of Canada, the 
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Maritime Crimes Act 1999 of New Zealand and Title 18 of the United 
States Code, which give effect to the Convention, have also put in “any 
other form/kind of intimidation” in their relevant provisions. 
 
 
New Parts 4A and 4B – law enforcement powers 
 
9.  A Member has suggested adding a provision to put it beyond 
doubt that nothing in the new Parts 4A and 4B affects the protection of 
the privilege against self-incrimination under section 2(5)(c).  We agree 
to this suggestion and will prepare the necessary CSA accordingly. 
 
10.  A Member has suggested the model of the exercise of law 
enforcement powers and the definition of “authorized officer” in the 
Organized and Serious Crimes Ordinance (Cap. 455) be adopted for the 
new Part 4A.  We agree to this suggestion and will prepare the necessary 
CSAs accordingly. 
 
 
New section 12G – issue of search warrants 
 
11.  A Member has suggested improving the drafting of the new 
section 12G(1) to the effect that the Court may issue a warrant to 
authorize the law enforcement agencies to enter premises and to search 
for, seize, remove and detain any terrorist property therein, and that the 
law enforcement agencies may use any assistance and force as is 
necessary and reasonable for the purpose of giving effect to the warrant.  
We agree to this suggestion and have prepared the necessary CSA 
accordingly. 
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