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Dear Bernice, 
 
 

United Nations (Anti-Terrorism Measures)(Amendment) Bill 2003 
 
 

 Thank you for your letter of 8 October 2003 on the United Nations 
(Anti-Terrorism Measures)(Amendment) Bill 2003 (the Bill).  Our replies to the 
questions raised in your letter are set out below. 
 
 
Part 1 Preliminary 
Clause 4 (section 3A) Authorization of public officers 
 
 The new section 3A provides that the Secretary for Security (S for S) 
may authorize any “relevant public officer” to be an “authorized officer” for the 
purposes of the United Nations (Anti-Terrorism Measures) Ordinance (the 
Ordinance) (Cap. 575).  “Relevant public officer” means a public officer of the 
Police, the Immigration Department, the Customs and Excise Department or the 
Independent Commission Against Corruption, and a legal officer of the 
Department of Justice. 
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 The definition of “relevant public officer” is intended to include all 
public officers expected to be most frequently involved in the investigation and 
prosecution of the offences under the Ordinance.  A legal officer of the 
Department of Justice may have to apply for relevant orders or warrants under 
the new Parts 4A and 4B, or assist in enforcement operations if the situation so 
warrants. 
 
 
Part 2 Specification of terrorists, terrorist associates and terrorist 
 property and freezing of property 
Clause 5 (section 6) Freezing of property 
 

We have duly considered the existing mechanisms for issuing 
restraints orders on property under the Drug Trafficking (Recovery of Proceeds) 
Ordinance (Cap. 405) and the Organized and Serious Crimes Ordinance (Cap. 
455).  For freezing of terrorist property, including both funds and non-fund 
property, our view is that speed is of paramount importance.  We therefore 
propose to apply the existing freezing mechanism for terrorist funds under the 
existing section 6 of the Ordinance to non-fund terrorist property, based on the 
following considerations - 
 

(a) judicial procedures will alert the terrorists or terrorist associates 
concerned, who may liquidate the property (e.g. by mortgaging the 
property) and transfer the realized cash out of Hong Kong 
immediately; and 

 
(b) appeal channel will be available under section 17 of the Ordinance 

for the affected persons to revoke the freezing notices. 
 
 The provision of property “not to be made available directly or 
indirectly to any person” follows the wording used in United Nations Security 
Council Resolution 1373 Note, and should be construed literally. 
 
 The new section 6(10) provides that S for S may in a freezing notice 
give a direction that an authorized officer may seize the property concerned.  
The intention, as stated in section 6(10)(a), is to prevent the terrorist property, 
which has already been frozen by S for S in the notice based on “reasonable 

                                                           
Note  Paragraph 1(d) of United Nations Security Council Resolution 1373 decides that all States shall “prohibit 

their nationals or any persons and entities within their territories from making any funds, financial assets or 
economic resources or financial or other related services available, directly or indirectly, for the benefit of 
persons who commit or attempt to commit or facilitate or participate in the commission of terrorist acts, of 
entities owned or controlled, directly or indirectly, by such persons and of persons and entities acting on 
behalf of or at the direction of such persons. 
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grounds to suspect”, from being removed from Hong Kong.  This provision is 
important in urgent situations where there is reason to believe that the terrorist 
property concerned is being physically transported out of Hong Kong.   
 
 The new Part 4B provides that an authorized officer may apply to a 
magistrate for a warrant for entering premises to seize and detain any suspected 
terrorist property.  The provisions are intended to cater for a wider range of 
situations in which the law enforcement agencies may seize suspected terrorist 
property for the purpose of institution of proceedings (whether in Hong Kong or 
elsewhere) against any person in relation to an offence with which the property 
is connected, or steps which may result in a freezing notice given by S for S 
under the new section 6(1). 
 
 
Part 3A Prohibitions relating to bombings of prescribed objects 
 

We have received instruction from the Central People’s Government 
that the Hong Kong Special Administrative Region (HKSAR) Government 
should implement the International Convention for the Suppression of Terrorist 
Bombings.  It is publicized on the United Nations’ website (relevant extract at 
Annex A) that China has acceded to the Convention, and notified the United 
Nations that the Convention shall apply to the HKSAR in accordance with 
Article 153 of the Basic Law. 
 
 The Convention shall apply in whole (except paragraph 1 of Article 
20 on which China has declared itself not bound by the provision) to Hong 
Kong.  Regarding the necessity of making new provisions in the Bill to give 
effect to the Convention, reference may be made to Annex A to our paper 
submitted to the Bills Committee in October 2003. 
 
 
Part 3B Prohibitions relating to ships and fixed platforms 
 
 China ratified the Convention for the Suppression of Unlawful Acts 
Against the Safety of Maritime Navigation and the Protocol for the Suppression 
of Unlawful Acts Against the Safety of Fixed Platforms Located on the 
Continental Shelf in August 1991.  Before the reunification on 1 July 1997, the 
Chinese side had agreed to the British proposal that the Convention and the 
Protocol should apply to Hong Kong.  In view of the need to enact local 
legislation to give effect to the Convention and the Protocol and because there 
was insufficient time to put in place local legislation before the reunification, it 
was considered that arrangements should be made to extend the Convention and 
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the Protocol to Hong Kong after 1 July 1997 when the necessary local 
legislation had been put in place.  We are now seeking to give effect to the 
Convention and the Protocol through the Bill.  We will also make necessary 
arrangements with the Central People’s Government to have the Convention and 
the Protocol applied to Hong Kong in due course. 
 
Clause 7 (section 11C) Interpretation of Part 3B 
 
 The “Rome Convention” means the Convention for the Suppression of 
Unlawful Acts Against the Safety of Maritime Navigation, a copy of which is 
attached at Annex B please. 
 
 
Part 4 Disclosure of knowledge or suspicion that property is terrorist 
 property 
Clause 8 (section 12) Disclosure of knowledge or suspicion that property is 

terrorist property 
 
 The purpose of the new section 12(6) is to enable the law enforcement 
agencies to transmit information in relation to terrorist property which they have 
acquired by virtue of “suspicious transaction” disclosures under section 12(1) to 
their local and overseas counterparts, for the purpose of promoting cooperation 
in preventing and suppressing terrorist financing.  As handling of suspicious 
transaction reports involves voluminous work of an operational nature, and the 
information exchange is conducted as part of the intelligence exchange regime, 
approval of the Central People’s Government for the disclosure to overseas 
authorities would not be considered necessary. 
 
 The purpose of the new section 12D is to enable information obtained 
by the law enforcement agencies by the use of compulsory powers to be 
similarly transmitted to their local and overseas counterparts and to permit such 
information to be transmitted to the United Nations provided that the Ministry 
of Foreign Affairs of the People’s Republic of China (PRC) approves.  It should 
be noted that PRC approval is only required for transmission of information to 
the United Nations. 
 
 The new section 12(7) (and section 12D(3)) are directed towards 
saving rights to disclose at common law. 
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Part 4A Powers of investigation 
Clause 9 (section 12A) Requirement to furnish information or produce 

material 
 
 The new section 3A provides that an “authorized officer” means a 
public officer of the Police, the Immigration Department, the Customs and 
Excise Department or the Independent Commission Against Corruption, and a 
legal officer of the Department of Justice.  The new section 12A(1) enables any 
“authorized officer” to make an ex parte application to the Court of First 
Instance for an order requiring persons to furnish information or produce 
materials.  We expect that in actual practice, whether an “authorized officer” of 
a particular department as listed above should be responsible for making the 
application to the Court will be appropriately determined on the basis of the 
circumstances of individual cases. 
 
 The new section 12A(1) empowers an “authorized officer” to apply 
for an order.  The new section 12A(13) sets out the restrictions on obtaining a 
copy of the order made under the new section 12A(1).  There is no 
inconsistency. 
 
 The code of practice to be prepared by S for S under the new section 
12A(16) is for guidance and is not subsidiary legislation. 
 
Clause 9 (section 12B) Order to make material available 
 
 For the question on an “authorized officer” making application to the 
Court of First Instance for an order under the new section 12B(1), our above 
reply in respect of the new section 12A(1) is equally applicable. 
 
 The new section 12B(2)(b) and (3) takes reference from section 
20(2)(b) and (2A) of the Drug Trafficking (Recovery of Proceeds) Ordinance 
(Cap. 405).  The order in question will enable the law enforcement agencies to 
monitor the activities of relevant persons over a maximum period of three 
months, and to require the persons to produce materials relevant to investigation 
in a timely manner.  The provision is particularly useful in monitoring suspected 
offences of terrorist financing. 
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Clause 9 (section 12C) Authority for search 
 

The new section 12C allows the law enforcement agencies to apply to 
the Court of First Instance for a warrant for entering and searching premises 
only when it is suspected that an offence has been committed.  The new section 
12G caters for a wider application, allowing our law enforcement agencies to 
apply to any magistrate for a warrant for entering and searching premises when 
it is suspected that there is terrorist property in the premises, or an offence is 
about to be committed.  The new section 12G will enable search warrants to be 
obtained outside office hours, such that prompt actions can be taken in cases of 
urgency. 
 
 The existing section 2(5) of the Ordinance provides that “Nothing in 
this Ordinance shall” override legal professional privilege or restrict the 
privilege against self-incrimination.  The existing section 2(7) stipulates that 
“the provisions of this Ordinance shall be subject” to the operation of Part XII 
of the Interpretation and General Clauses Ordinance (Cap. 1).  There is no 
question that the new Parts 4A and 4B, which are part of the Ordinance, are 
subject to section 2(5) and (7). 
 
 
Part 4B Seizure and detention of property suspected to be terrorist 
 property 
Clause 9 (section 12G) Issue of warrant 
 
 For the search of suspected terrorist property under the new section 
12G, it is probable that relevant materials required to be produced under the 
new section 12A, 12B or 12C may be uncovered during the search process.  The 
new section 12G puts it beyond doubt that the law enforcement agencies are 
empowered to seize, remove and detain those materials if they are suspected to 
be terrorist property. 
 
Clause 9 (section 12I) Period for which seized property may be detained 
 
 The provision of 30 days in the new section 12I(1) is based on 
operational considerations of the time required to substantiate the origin or 
derivation of the seized property, or to take forward any proceedings in Hong 
Kong or elsewhere against any person in relation to the seized property, or to 
institute the steps for freezing the seized property in accordance with the new 
section 6(1). 
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Part 5 Forfeiture and offences 
Clause 10 (section 13) Forfeiture of certain terrorist property 
 
 We are taking forward the preparation of rules of court pursuant to the 
existing section 20 of the Ordinance.  When these rules have been made, the 
existing section 13(5) will become superfluous. 
 
Clause 11 (section 14) Offences 
 
 Our intention for the new section 14(7H) and (7J) is that the 
prosecution will have to prove mens rea as an ingredient of the offences in 
question.  Subject to further discussion at the Bills Committee, we are prepared 
to add the element of “intentionally” to the new section 14(7H). 
 
 “Any person in the exercise of his powers” in the new section 14(7J) 
covers a public officer assisting the “authorized officer”, only if that public 
officer is “in the exercise of his powers under a warrant issued under section 
12G(1)”.  That means he must either be named or generally mentioned in the 
warrant. 
 
 
Part 6 Miscellaneous 
Clause 12 (section 15) Supplementary provisions applicable to licences 

mentioned in section 6(1) or 8 
 
 The purpose of providing for the appointment of a receiver to take 
possession of any property frozen under the new section 6(1) is to engage the 
necessary professional services for preserving the value of the property 
concerned. 
 
Clause 14 (section 18) Compensation 
 
 Materials are seized and retained under the new section 12C(5) as they 
are considered relevant to the investigation into an offence suspected to have 
been committed under the Ordinance.  We do not intend to provide for statutory 
compensation in respect of law enforcement actions of such a nature.  Similar 
compensation is not available under the Drug Trafficking (Recovery of 
Proceeds) Ordinance (Cap. 405) and the Organized and Serious Crimes 
Ordinance (Cap. 455).  Nevertheless, this does not affect any affected persons’ 
rights to claim damages under common law.  Subject to further discussion at the 
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Bills Committee, we are prepared to consider the need for an additional 
provision to clarify that common law remedies are not excluded by section 18. 
 
Clause 20 (Schedule) Consequential amendments 
 
 The new section 25A(9) for the Drug Trafficking (Recovery of 
Proceeds) Ordinance (Cap. 405) and the new section 25A(9) for the Organized 
and Serious Crimes Ordinance (Cap. 455) are consequential amendments arising 
from the new section 12(6).  As explained above, the disclosure provisions are 
intended to facilitate the law enforcement agencies to exchange information on 
suspicious transaction reports with their local and overseas counterparts, as part 
of their intelligence exchange regime.  The operational nature of the work 
involved would not warrant approval of the Central People’s Government. 
 
 
Drafting issues 
Clause 2 (section 2) Interpretation 
 
 The new section 2(1) adds the definition of “material”.  The Chinese 
equivalent of “material”, as in the definition, is “材料”.  Therefore, “物料” in 
the definition of “weapon” is amended as “材料” for the purpose of consistency. 
 
 From a practical point of view, “removable structure” and “movable 
structure” amount to the same meaning, because to be “removable” the structure 
must be “movable”. 
 
 “Structure” is commonly rendered as “構築物” instead of “結構物”. 
An example is section 81 of the Interpretation and General Clauses Ordinance 
(Cap. 1).  “構築物” is therefore adopted to follow the majority. 
 
Clause 9 
(section 12A) Requirement to furnish information or produce 

material 
(section 12B)  Order to make material available 
 
 According to 《現代漢語詞典》, “相干” means “互相關連或牽涉” 
or “有關連”.  According to 《國語活用辭典》, “相干” means “互有牽涉或關
係”.  “相干” is considered an appropriate equivalent of “relevant” and suits the 
context of the provisions in which the term appears. 
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 In the context of the provisions concerned, “discharge” and 
“revocation” have the same meaning and legal effect.  “Revocation” is used in 
the Bill for consistency with sections 5 and 17 of the Ordinance under which the 
application to the Court of First Instance is for the order concerned to be 
“revoked”. 
 
 We agree that the better Chinese version of “any obligation incurred” 
should be “所招致的任何責任”.  We will put forward the necessary Committee 
Stage amendment in due course. 
 
 
 
 
 Yours sincerely, 
 
 
 
 
 
 (Ms Manda Chan) 
 for Secretary for Security 
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b.c.c. 
D of J (Attn : Mr John Hunter, ILD   Fax : 2877 2130 
  Ms Nilmini Dissanayake, LDD  Fax : 2869 1302 
  Miss Selina Lau, LDD 

Ms Daphne Siu, CD   Fax : 2869 0670 
Ms Denise Chan, PD)   Fax : 2536 8317 

C for N (Attn : Mr Ting Lup-wong)   Fax : 2810 1790 
C of P (Attn : Mr Cheuk Chun-yin, SW)  Fax : 2865 6563 
 
w/o Annex B 
 
 
 
























