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Bills Committee on Adoption (Amendment) Bill 2003

Consultation conducted on the Proposals on Adoption

Purpose

This paper sets out for Members’ information the consultation
conducted on the proposals on adoption.

Background

2. At the meetings on 7 and 19 January 2004, Members requested
information on, amongst others :

(a) a list of respondents (individuals/organizations) which had made
submissions in the 1998-99 public consultation exercise;

(b) information on the membership of the revamped Working Group
formed after the 1998-99 public consultation exercise;

(c) the proposals in the Bill on which consultation had been made
and had not been made; and

(d) the differences between the proposals in the 1998-99 public
consultation exercise and those currently proposed in the Bill.

Development

3. In November 1998, the Administration published the Report of
the Working Group on Review of the Adoption Ordinance for public
consultation until 31 January 1999.  A copy of the consultation
document is at Annex A.  On 5 January 1999, the Administration
announced that the consultation period would be extended to the end of
February 1999.  A list of respondents (individuals/organizations) which
had made submissions is at Annex B.  The Administration consulted the
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Social Welfare Advisory Committee (SWAC) in November 1998.

4. Following the public consultation exercise, the original Working
Group was revamped to include non-officials (from organizations
involved in adoption-related work and representing adoptive parents).
The membership of the revamped Working Group is at Annex C.
Between 1999 and 2000, the revamped Working Group met to discuss
key issues raised during the public consultation exercise.  Based on the
feedback received from the public consultation exercise and the advice
from members of the revamped Working Group, the Administration
proposed to introduce amendments to the Adoption Ordinance, with a
view to improving local adoption arrangements.

5. In November 2000, the Central People’s Government (CPG)
signed the Convention on Protection of Children and Cooperation in
respect of Intercountry Adoption (the Hague Convention), and asked the
HKSAR Government whether the Hague Convention should be applied
to the HKSAR.

6.     The Administration consulted the Legislative Council Panel on
Welfare Services in February 2001 and again in April 2003; the SWAC in
February 2001 and April 2003; and the revamped Working Group in 2003
and 2004.

Major Differences

7.     A table showing the differences between the proposals at the
following three stages is at Annex D -

(a) stage 1 (1998): proposals in the 1998-99 public consultation
exercise (as set out in the consultation document);

(b) stage 2 (2001): proposals with modifications, having regard to the
feedback received in the 1998-99 pubic consultation and the
deliberations of the revamped Working Group in 1999 and 2000.
These were covered in the consultation with the Legislative
Council Panel on Welfare Services and the SWAC in February
2001; and

(c) stage 3 (2003): proposals fine-tuned and details included, in the
course of the drafting of the Amendment Bill.  These were
covered in the consultation with the Legislative Council Panel on
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Welfare Services and the SWAC in April 2003, and the revamped
Working Group in 2003 and 2004.  These were reflected in the
Adoption (Amendment) Bill 2003.

8. As shown in the above chronology and the table at Annex D, one
will notice that certain proposals have only been covered in subsequent
consultation with the Legislative Council Panel on Welfare Services, the
SWAC and the revamped Working Group, but not in the 1998-99 public
consultation exercise because -

(a) some are subsequent proposals drawn up in stage 2, having
regard to the feedback received in the 1998-99 public
consultation exercise or the deliberations of the revamped
Working Group on such feedback and issues, e.g. on step-parent
adoption;

(b) the issue of Convention adoption has arisen, as a result of the
CPG signing the Hague Convention in 2000; and

(c) some stage 3 fine-tuning proposals arising in the course of the
drafting of the Amendment Bill, e.g. –

(i) Re-vesting of Parental Rights - to expressly provide for the
re-vesting of parental rights in the birth parent(s) upon
revocation of general consent to adoption made within 3
months from the date the consent was executed, pursuant
to section 5 of the Adoption Ordinance; and

(ii) Continuous Custody Requirement – to amend section 5(8)
to the effect that the continuous custody requirement shall
not be regarded as broken during any period when the
child receives full-time education outside Hong Kong (i.e.
whether or not residing at a boarding school).

Presentation

9.  Members may wish to take note of the information above to
facilitate consideration of the Adoption (Amendment) Bill 2003.

Health, Welfare and Food Bureau
March 2004
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Annex B

1998-99 Public Consultation Exercise on the Report of
the Working Group on Review of the Adoption Ordinance

Respondents (individuals/organizations)
which had made submissions

No. From NGOs
1. Hong Kong Council of Social Service
2. Hong Kong Committee on Children’s Rights
3. Caritas – Hong Kong
4. International Social Service Hong Kong Branch
5. Hong Kong Family Welfare Society
6. Adoptive Families of Hong Kong
7. Mother’s Choice
8. Hong Kong Social Workers Association

No. From Political Party
1. Democratic Alliance for Betterment of Hong Kong (Research Section)

No. From Law Society/Associations
1. Law Society of Hong Kong (Family Law Committee)
2. Hong Kong Bar Association
3. Hong Kong Family Law Association

No. From Academics
1. Dr Agnes Yeung, Division of Social Studies, City University of Hong Kong
2. Dr Grace Ko, Department of Applied Social Studies, City University of Hong

Kong
3. Ms Sandra Tsang, Department of Social Work & Social Administration,

University of Hong Kong
4. Dr. Bart Rwezaura, Department of Law, University of Hong Kong
5. Dr. Athena Liu, Faculty of Law, University of Hong Kong
6. Ms. Diana Mak, Department of Applied Social Studies, Hong Kong

Polytechnic University

No. From Birth Parents/Adoptive Parents
1. 24 submissions from adoptive parents
2. A group of unmarried mothers (through a consolidated research by Mother’s

Choice)

No. From Government Bureaux/Departments and Other Bodies
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(a) With Comments
1. Administration Wing
2. Judiciary Administrator
3. Legal Aid Department
4. Official Solicitor’s Office
5. Security Bureau
(b) Without Comments
6. Civil Service Bureau
7. Economic Services Bureau
8. Financial Services Bureau
9. Information Technology and Broadcasting Bureau
10. Trade and Industry Bureau
11. Transport Bureau
12. Hong Kong Monetary Authority



Annex C

Membership of the Revamped Working Group on Review of the Adoption
Ordinance

Chairman
• DS/Welfare, HWB/HWFB
   
Members
• PAS/Welfare, HWB/HWFB
• Representatives from SWD
• Representatives from DoJ
• Ms Gretchen Ryan (and/or representative), Mother’s Choice
• Mr Stephen Yau (and/or representative), International Social Service

Hong Kong Branch
• Mr Thomas Mulvey (and/or representative), Hong Kong Family Welfare

Society (also Hong Kong Family Law Association)
• Ms Joyce Chang (and/or representative), Caritas – Hong Kong
• Dr Grace Ko, City University of Hong Kong (also Happy Parents

Association – Chinese-speaking supportive group for adoptive parents) –
left the revamped Working Group subsequently on grounds of emigration

Secretary
• AS/Welfare, HWB/HWFB
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Annex D

            Differences between the Proposals in the 1998-99 Consultation Exercise (Stage 1);
           the Proposals Modified after Consultation (Stage 2); and the Proposals in the Adoption (Amendment) Bill 2003 (Stage 3)

Key Legislative Proposals/Administrative Measures

A. Local Adoption

Item

Stage 1 (1999): Proposals in the Report of the
Working Group on Review of Adoption
Ordinance published in November 1998 for
public consultation

Stage 2 (2001): Proposals with modifications,
having regard to the feedback from the public
consultation and deliberations at the revamped
Working Group

Stage 3 (2003): Proposals fine-tuned and
details included in the course of the drafting
of the Amendment Bill, and subsequently
reflected in the Amendment Bill

1. Best Interest of the Child
To explicitly set out the principle that the best
interests of the child should be the first and
paramount consideration during the entire adoption
process, in place of the existing “welfare of the
infant” principle.

To explicitly set out the principle that the best
interests of the child should be the paramount
consideration during the entire adoption process.

The proposal is to replace all references to
“welfare” by “best interests” to reflect that the
guiding principle in the entire adoption process
is the best interests of the child.

2. Mandatory Criminal Record Check
To provide that persons applying for an adoption
order should be subject to criminal record checks.

same same

3. Religious Persuasion
To remove existing provisions which allow birth
parents to specify the religious persuasion in which
the child should be brought up.

same same
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4. Minimum Consent Period
To allow the birth mother of a child to give consent
for the child to be placed for adoption when the
child is four weeks old, in place of the current
requirement of six weeks old.

same To extend the applicability of the proposed 4-
week minimum statutory consent period from
“birth mother” to “any other person(s) whose
consent is required” under the Ordinance, e.g.
guardian(s) and maintenance contributor(s)”.

5. Prohibit Private Arrangement/Placement for
Adoption by Unrelated Persons
To insert new provisions making it unlawful for a
person/organization, other than SWD or a
person/organization authorized by SWD, to make
arrangement/placement for adoption of a child by
unrelated persons, with the exception of that by a
parent or a relative of the child, or those acting in
pursuance of an order of the Court.

same same

6. Court Order for the Removal of Children from
HK
To insert provisions making it unlawful to remove a
child from HK for overseas adoption by unrelated
person without an order from the Court, and to
stipulate the legal steps in HK necessary to
undertake overseas adoption.

same same

7. Adoption of a Child by a Sole Applicant of the
Opposite Gender
To add a new part to section 5(3) to ensure parity of
treatment for female and male applicants, and to
highlight the importance of the protection of the
child in the adoption process.

To amend the clause to read as “an adoption order
shall not be made in respect of a child in favour of a
sole applicant of the opposite gender, unless the
Court is satisfied that that there are special
circumstances which justify the making of an order”.

To repeal section 5(3) altogether.  There will be
another Bills Committee paper to address the
concern recently raised by Members.
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8. Root-tracing
To provide for the adopted person’s right of access
to his/her original birth records and information
about his/her background.

To provide a root-tracing mechanism so as to enable
an adopted person to have access to his/her birth
records (except the addresses of the birth parents if
they have exercised a veto against such disclosure),
and to set up a contact register in SWD to facilitate
contact between adopted children and their birth
parents.

To put in place a root tracing system on an
administrative rather than statutory basis, and to
expand the scope of the veto mechanism from
“the address(es) of the birth parent(s)” only to
cover the following identifying information, i.e.
the full name(s), identity card number(s), contact
address(es) and telephone number(s), of the birth
parent(s).

9. Appeal Mechanism
To explore the feasibility of introducing
administratively an appeal mechanism involving an
independent third party to handle appeal cases
concerning unsuccessful adoption applications.

To provide for an independent review board
appointed by the then SHW to allow applicants in
unsuccessful adoption applications to appeal against
DSW’s decisions.

To make use of the Administrative Appeals
Board (AAB) appointed by the CE instead of
having a new and separate review board, and to
clearly define the scope of the AAB’s powers
under the Ordinance and to cover both local and
intercountry adoptions.

10. Facilitate Early Intervention by DSW
To introduce administrative measures to facilitate
early intervention by DSW.

To require an applicant for an adoption order to
serve notice to DSW at the earliest opportunity if
persons other than DSW are to be appointed as the
guardian ad litem.

To require an applicant for an adoption order to
serve a notice to DSW as early as the submission
of Form 2.

11. Step-parent Adoption
To improve the present arrangements for step-parent
adoption, so as to avoid a birth parent who remarries,
from having to adopt his/her child from a previous
marriage when his/her new spouse wishes to adopt
his/her child.

same - to enable a step-parent to apply as a sole
applicant if his/her spouse is the birth parent of
the child born in wedlock.
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12. Penalties
To update the penalty provisions to more accurately
reflect the appropriate level of penalty for certain
offences.

To replace the existing fines with fines at
$50,000 (Level 5) and $100,000 (Level 6), as the
case may be.

13. Textual Amendments
To use more positive and appropriate terms. To use more positive and appropriate terms, to

amend the prescribed forms in the Adoption
Rules, and to change layout of the forms in the
First Schedule to facilitate computerization, etc.

14. Re-vesting of Parental Rights
To expressly stipulate the re-vesting of parental
rights in the birth parent(s) upon revocation of
general consent to adoption within 3 months,
pursuant to section 5 of the Ordinance, to bring it
in line with the case where the consent is
revoked after 3 months.

15. Continuous Custody Requirement
To amend section 5(8) to the effect that
continuous actual custody shall not be regarded
as broken during any period when the child
pursues overseas full-time education (whether or
not residing at a boarding school), in addition to
being an in-patient in a hospital or resides at a
boarding school either in or outside HK.



5

B. Convention Adoption – included in Stage 3

• During the 1998/99 public consultation and when the WG last met in 1999/00, the Administration had yet to reach the stage as to whether to
apply the Hague Convention to HK.  The Administration subsequently considers it appropriate to extend the Hague Convention to HK in
order to provide more adoption opportunities for children and to accord better protection of children in the course of adoption.  The
Administration, therefore, proposes to introduce legislation to give effect to the Hague Convention in HK.

• The Revamped WG has been consulted on the various proposals and administrative arrangements.  Major proposals are tabulated below :

Item Subject Proposals
1. Central Authority SWD be designated as the Central Authority for HK under the Hague Convention.  The actual functions

include receiving applications and taking relevant measures in the adoption process to safeguard the
interests of children placed or to be placed for such intercountry adoption.

2. Role of the Court The High Court be empowered to hear Convention adoption applications and to grant Convention orders,
whether Hong Kong acts as the State of origin  or the receiving State.

3. Role of Adoption Agencies DSW be allowed to delegate some of the functions of the Central Authority to non-governmental adoption
agencies accredited by DSW, in order to capitalize on the expertise and overseas network of the relevant
NGOs.

4. Accreditation System To put in place an accreditation system of adoption agencies to be administered by SWD for quality control
purposes.

5. Appeal Mechanism DSW’s decision to approve a new or renewal application for accreditation or to suspend or revoke
accreditation of an adoption agency be subject to appeal under the Administrative Appeals Board.
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6. Adoption requirements and
procedures

The existing local adoption requirements and procedures, as modified by the Bill, would apply to
Convention adoptions so long as they are consistent with the Hague Convention.

7. Recognition of Convention
adoptions

To provide for Convention adoptions made in other Contracting States and in other parts of China to which
the Hague Convention applies, to be recognized in Hong Kong, and to follow the UK approach by deeming
all adoptions to be “full” adoption in the first instance, with provisions enabling an adoption made in the
overseas State of origin as a simple adoption to be recognized as such on application to the Court.

8. Subsidiary Legislations Two sets of subsidiary legislations be enacted to implement the Convention, i.e. the court rules and the list
of Contracting States -
• The Chief Justice will, under existing section 12 of the Adoption Ordinance, be empowered to make

subsidiary legislation on the procedures and incidental matters in relation to Convention adoptions.
• SHWF will have the power to specify by order in the Gazette the list of States which are parties to the

Hague Convention, and the respective dates of the coming into force of the Hague Convention
between Hong Kong and those States.


