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For information

on 11 March 2004

Bills Committee on Adoption (Amendment) Bill 2003

Consultation conducted on the Proposals on Adoption

Purpose

This paper sets out for Members' information the consultation
conducted on the proposals on adoption.

Background

2. At the meetings on 7 and 19 January 2004, Members requested
information on, amongst others :

(@) alist of respondents (individual s/organizations) which had made
submissions in the 1998-99 public consultation exercise;

(b) information on the membership of the revamped Working Group
formed after the 1998-99 public consultation exercise;

(c) the proposals in the Bill on which consultation had been made
and had not been made; and

(d) the differences between the proposals in the 1998-99 public
consultation exercise and those currently proposed in the Bill.

Development

3. In November 1998, the Administration published the Report of
the Working Group on Review of the Adoption Ordinance for public
consultation until 31 January 1999. A copy of the consultation
document is at Annex A. On 5 January 1999, the Administration
announced that the consultation period would be extended to the end of
February 1999. A list of respondents (individuals/organizations) which
had made submissionsisa Annex B. The Administration consulted the
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Social Welfare Advisory Committee (SWAC) in November 1998.

4, Following the public consultation exercise, the original Working
Group was revamped to include non-officials (from organizations
involved in adoption-related work and representing adoptive parents).
The membership of the revamped Working Group is at Annex C.
Between 1999 and 2000, the revamped Working Group met to discuss
key issues raised during the public consultation exercise. Based on the
feedback received from the public consultation exercise and the advice
from members of the revamped Working Group, the Administration
proposed to introduce amendments to the Adoption Ordinance, with a
view to improving local adoption arrangements.

5. In November 2000, the Central People’s Government (CPG)
signed the Convention on Protection of Children and Cooperation in
respect of Intercountry Adoption (the Hague Convention), and asked the
HKSAR Government whether the Hague Convention should be applied
to the HKSAR.

6. The Administration consulted the Legisative Council Panel on
Welfare Services in February 2001 and again in April 2003; the SWAC in
February 2001 and April 2003; and the revamped Working Group in 2003
and 2004.

Major Differences

7. A table showing the differences between the proposals at the
following three stagesisat Annex D -

(@) stage 1 (1998). proposals in the 1998-99 public consultation
exercise (as set out in the consultation document);

(b) stage 2 (2001): proposals with modifications, having regard to the
feedback received in the 1998-99 pubic consultation and the
deliberations of the revamped Working Group in 1999 and 2000.
These were covered in the consultation with the Legidative
Council Panel on Welfare Services and the SWAC in February
2001; and

(c) stage 3 (2003): proposals fine-tuned and details included, in the
course of the drafting of the Amendment Bill. These were
covered in the consultation with the Legislative Council Panel on
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Welfare Services and the SWAC in April 2003, and the revamped
Working Group in 2003 and 2004. These were reflected in the
Adoption (Amendment) Bill 2003.

8. As shown in the above chronology and the table at Annex D, one
will notice that certain proposals have only been covered in subsequent
consultation with the Legislative Council Panel on Welfare Services, the
SWAC and the revamped Working Group, but not in the 1998-99 public
consultation exercise because -

(@) some are subsequent proposals drawn up in stage 2, having
regard to the feedback received in the 1998-99 public
consultation exercise or the deliberations of the revamped
Working Group on such feedback and issues, e.g. on step-parent
adoption;

(b) the issue of Convention adoption has arisen, as a result of the
CPG signing the Hague Convention in 2000; and

(c) some stage 3 fine-tuning proposals arising in the course of the
drafting of the Amendment Bill, e.g. —

(i) Re-vesting of Parental Rights - to expressly provide for the
re-vesting of parental rights in the birth parent(s) upon

revocation of general consent to adoption made within 3
months from the date the consent was executed, pursuant
to section 5 of the Adoption Ordinance; and

(i)  Continuous Custody Requirement — to amend section 5(8)
to the effect that the continuous custody requirement shall

not be regarded as broken during any period when the
child receives full-time education outside Hong Kong (i.e.
whether or not residing at a boarding school).

Presentation
9. Members may wish to take note of the information above to
facilitate consideration of the Adoption (Amendment) Bill 2003.

Health, Welfare and Food Bureau
March 2004
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Foreword

In 1991, the then Health and Welfare Branch initiated a review on the
Adoption Ordinance {Cap. 290) and the administrative practices relating to adoption.
The objective$ of the reviewl were to assess the compatibility of the provisions of the
Adoption Ordinance with the Hong Kong Bill of Rights Ordinance (Cap. 383) and to
identify any discriminatory provisions, to streamline adoption procedures and to update

the Ordinance to meet current circumstances.

The Working Group on the Review of the Adoption Ordinance was formed

- under the chairmanship of the then Health and Welfare Branch and comprised

representatives from the then Attorney General’s Chambers {now the Deparnnenz of
Justice - D of ) and the Social Welfare Department (SWD). Issues reiating' to the
proviéions of the Adoption Ordinance and the adoption practices of SWD and relevant
non-governmental organizations (NGOs) were examined in detail. During the review,
improveinents to adoption practices requiring only administrative changes were '
implemented _wizh immediate effect. In addition, a small number of minor legislative
amendments were introduced to the Adoption Ordinance. The first effectively lowered the
upper age limit of a person to be adopted to 18 thereby ensuring compatibility with the Age
of Majority {Related Provisions) Ordinance (Cap. 410). And the second, ensured parity czf
treatment between male and female adoptees. Previously, the Director of Social Welfare
‘could continue to supervise female adoptees until they reached the age of majority (21).
These amendments were accomplished by virtue of the Law Reform (Miscellaneous

Provisions and Minor Amendments) Ordinance passed in June 1997.
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With the conclusion of the review, the following amendments to the

Adoption Ordinance are proposed: -

1.

to provide that the principle of the best interests of the child should be the
first am!'pararﬁoum consideration (paragraph 27);

to provide that persons applying for an adoption order should be subject to
criminal record checks to ensure safe custody of the adopted child
(paragraphs 15(6) & 28);

to remove the pfovision for birth parents to state the choice of religious
upbringing for the child relinquished for adoption (paragraphs 15(g) & 29);
to add a new part to section 3(3) on differential treatment of female and
male applicants and to highlight the importénce of protection of the chiid in
the adoption process (paragréphs 30 to 34);

to provide for the adopted person’s right of access to his' original birth

records and information about his baciﬁgrounci {paragraphs 35 to 44);

to reduce the minimum age requirement for a child to be relinquished by
his birth parent for adoption from six to four weeks (paragraphs 45 10 53);
to imsert a provision making it uplawful for unrelated persons, or an

organization other than the Social Welfare Department, to make

arrangements for the adoption of a child, with the exception of the

proposed adoption by a paremt, or relative of the child, or those acting in

pursuance of an order of the Court (paragraphs 54 to 55); and

to insert provisions making it unlawful for an unrelated person to remove a

child for overseas adoption without the approval of the Court and to
stipulate the legal steps in Hong Kong necessary to undertake an overseas

adoption (paragraphs 56 to 61).

' In this Report, each gender includes the other where the context requires.
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Part 1
INTRODUCTION
Background o the Review .

Adoption in Hong Kong is governed by the Adoption Ordinance which

came into force in 1956. The Ordinance was last reviewed and amended in 1987.

2. In arranging adoption placements for children-in-need, it is in their best

“interests if théy are placed in an adoptive home at as early an age as possible. To

facilitate early placement of children and to avoid a backlog of cases, adoption

procedures must be critically examined and streamiined where possibié-, on a regular

basis.

3. | Following the extension of the International Covenant on Civil and
Political Rights (I.CCPR} to Hong Kong in 1976 and enactment of the Hong Kong Bill of
Rights Ordinance in July 1991, the Government has examined the Adoption Ordinance,
for the purpose of assessing compatibility with the relevant provisions of the ICCPR and
the Hong Kong Bill of Rights Ordinance. Amendments to the Adoption Ordinance or

inclusion of new provisions are proposed where necessary.

4, Against this background, a 'review of the individual provisions of the
Adoption Ordinance and the adoption practices of the Social Welfare Department has
been conducted. During the process, due consideration was given to the United Nations

Convention on the Rights of the Child which was extended to Hong Kong in 1994.
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5. Following amendment of the Adoption Ordinance in 1972, adoptions in

Hong Kong may be effected bniy in accordance with the Adoption Ordinance.,

6. The aim of the Social Welfare Departmehz’s adoption service is to find

permanent and stable homes for children whose parerts are unable or unwilling to take
care of them so that they can expex_‘ience a normal and healthy childhood before reaching
independence. The best interests of the child should always be the paramount

consideration in the adoption process.

7. Adoption is a radical change in status which has a significant impact on the
future of a child who has lost its parents through death or desertion, or whose parents are
unable or unwilling to maintain them. Every possible precaution should be taken to

ensure that adoption is in the best interests of the child before an adoption order is

considered by the Court,

8. The Adoption Units (AUs) of the chial Welfare Department are

=

authorized to handle adoption in Hong Kong (see para. 9 below). Services provided by

the AUs include: -

(a)
Applicants interested in adopting DSW wards may apply to the

"~ AUs, They are first invited to attend a Group Briefing Session to help

? Wards of Director of Social Welfare - A child or juvenile to whom the Director of Social Welfare has been
appointed his legal guardian under Section 34(1)(a) of the Protection of Children and Juveniles {Cap. 213},

— 8 . _
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them understand the objectives, general requirements, meaning and
commitment of adoption, to fill in a questionnaire for initial assessment
and an application form for full assessment. Thorough home studies are
then conducted with a view to evaluating the applicants' capabilities to
become suitable adoptive parents.  All applicants who meet the
requiremnents, laid down in the Adoption Ordipance, are given equal
opportunity for a full assessment on their suitability to be adoptive parents.
The home study process is usually completed in 2 - 3 months.
Consequently, over 90% of DSW wards are placed in local adoptive

homes within 3 months after they become available for adoption.

Matching panels are conducted within the Adoption Unit twice a
month fo match prospective adopters (the successful applicants) to the
children. The children's needs and the stz*er.lgths. and preferences of
prospective adopters are taken into consideration. The children are then
placed in prospective adopters’ homes and adoption caseworkers supervise
the placements and assist the prospective adopters to apply to Court for the

formai adoption order.

Overseas adoptive placements are also arranged for DSW wardé.
Since 1992, overseas adoption has only been arranged for DSW wards
when local placements are not available. These chiidren tend 1o have
special needs and are either older, with handicaps, health problems or

unfavourable family background. At present, AUs work with the

" Internatiopal Social Servi;:e - Hong Kong Branch, and the Holt
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International Children's Services Inc. in the USA, through the Mother's

Choice in Hong Kong, to arrange overseas adoption for these children.

In Hong Kong, adoption can be arranged through a private
arrangement. In most cases, either one of the applicants is a parent, or a
relative.  If the legal parents of the child are willing to surrender their
parental rights, custody and obligations {0 the prospe'cti{re adoptive parents,

who are interested and willing to adopt the child, they can approach the

AUs for assistance. Adoption caseworkers iﬁvestigate as fully as possible

all circumstances relevant to the adoption with a view to safeguarding the
interests’ of the child. They also assist prospective adoptive parents to

apply to Court for an adoption order.

Pre-adontion Servi

Unmarried mothers intending to give up their children for adoption
before birth moay also be referred to the AUs for assistance. Counseliing
services are given to unmarried mothers to help them formulate future
pians for themselves and for their scon-to-be-born babies. If the mother
decides to give up the baby for adoption, intensive counselling is providc;d

to help her to cope with the emotional stress arising from signing off her

child.

A guardian ad litem is required in all adoption proceedings to safeguard and

promote the interests of the prospective adopted child during the Court process. The
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Director of Social Welfare (DSW) is normally the guardian ad litem® in all adoption
proceedings. In this regard, the AUs present to the Court all relevant information in
respect of adoption applications. In addition, in accordance with sections 5(7)(b} and 21
of the Adoption Ordinance, DSW must be notified, in writing, of any intention to apply
for an adoption order, and public officers authorised by DSW (i.e. adoption caseworkers

in the AUs) visit and examine the child in respect of whom notification has been given to

DSW.

10. Statistics on adoption cases handled by the AUs are at Appendix 1. The

general timeframes for processing local and overseas adoption of DSW wards are at

Appendices 2 and 3 respectively .

il The Working Group has reviewed a number of issues relating to the

principles of adéption, adoption practices and legal provisions, including: -

{(a) assessment guidelines on adoption applicants [implemented since August

1996];
(b)  appointing a guardian ad litem other than DSW in private adoption cases
jmeasures implemented since August 1996]; g
{c)  measures to speed up adoption procedures - [streamlining of adoption

procedures introduced since 1989/907; and

(@)  appeal mechanism;

* Guardian ad litem - A person appointed 1o safeguard and promote the interests of the child during Court
proceedings. In adoption applications, it is the duty of the guardian ad litem to investigate as fully as possible
all circumstances relating to the proposed adoption with a view to safeguarding the interests of the child
before the Court and to make a report to Court for that purpose.

—— i1
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(¢)  basic principles and selection of adoptive parents for DSW wards;
H removal of discriminatory provisions in the Adoption Ordinance;
(D access to 3d0pt'ion records;

(h)  relinquishment of parental rights and revocation of consent for adoption;

and

) legal control on privale adoption arrangements by unrelated persons.

Details of the Review are given in Parts I - III of this Report.
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Part II

ADOPTION PRACTICES REVIEWED

\ ¢ Guidelines Applying to Adoption Applicant

12. The primary aim of the adoption service is to find a suitable and
permanent home for a child whose parents are upable or unwilling to take care of him so
that he can enjoy family life and grow up in a caring and nurtufing environment, Section
8(1)b) of the Adoption Ordinance ﬁrovidés that the Court shall be satisfied that an
adoption order, if made, shall be for the welfare of the child. To protect the best

interests of the child, thorough assessment as to the suitability of the adoption applicants

is essential,

13. Prior to the start of this Review, in addition to the minimum age
requirement laid down in the Adoption Ordinance, the AUs of the Social Welfare
Department adopted a set of basic assessment guidelines for adoption applicants. These
included age, marital status, income, education level, etc. (see para. 15) to facilitate
initial screening of the suitability of prospective adoptive parents. Those meeting the
assessment guidelines were invited to make an application for an adoption order.

Applications from sole applicants were normally not accepted before August 1996,

14. Having examined the compatibility of the assessment guidelines with the

Bill of Rights Ordinance, the Working Group considers that whilst the assessment

guidelines can be justified as being in the best interests of the child, they should be
applied in a flexible manner. Indeed, all persons who meet the requirements laid down in
the Adoption Ordinance should be given an equal opportunity for a full assessment on -

their suitability to become adoptive parents. Requirenienfs laid down in the Adoption

— 13
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Ordinance include a minimum age requirement and residential qualification. Applicants
are not réjected at the initial screening due to their failure to meet one or several of the
assessment guidelines. Each adoption placement decision is based on an objective
assessment on the needs of the child and the strength of the prospective adoptive family

in meeting those needs.

15. The practice of giving equal opportunity for full assessment and the revised
assessment guidelines have been implemented since August 1996, Salient features of the
revised guidelines are set out below: -
(&)  Minimum age requirement
The minimum age requirement of applicants is laid down in section
5(1)&(2) of the Adoption Ordimance. Section 5(1) of the Adoption
Ordinance specifies the minimurm age of a sole applicant while section 5(2)
specifies that relating to a joint application by two si}ouses. They are:

For Sole Applicants

(i) no age requirement if the applicant is the father or mother of the child;

(ii) if the applicant is a relative of the child, he should be at least 21 years
oid; or

(iii) applicants not falling within (i) or (i) should be 25 years.

For a Joint Application by Two Spouses

(1) No age requirement if either applicant is the father or mother of the
child;

(i) both applicants should be at least 21 years if one of the applicants is a
relative of the child; and | |

(iif) for Joint application of unrelated applicants, one of them should be at



least 25 years old and the other, 21 years old.
The minimum age requirement of 25 for non-related applicants is
considered appropriate taking account of the following: -
M applicants should be sufficiently mature to make a decision on a
life-long commitment to adopt another person's child,
(i)  some of the children may come from broken families and have
emotional problems. Adoptive parents should have the maturity and
life experience (o cope with these problems and to handle the new

relationship; and

(iii) the average age of mothers delivering their first babies.”

The practice of not accepting applications from applicants aged
gver 45 has been abandoned. The age of the adoptive applicant should be
assessed in the context of whether they are physically capable of taking
care of the child and providing for the child's developmental needs until he
reaches the age of independence. However, in order to protect the
mterests of the child, the age difference between the adoptive parent and
the adoptive child needs to be taken into consideration.

Marital status

Under the Adoption Ordinance, applications for an adoption ordt;r
can be made by married couples jointly or by sole applicants who may be
single persons, or single parents. Where the applicants are a married
couple, the duration of an& num%ﬁer of marriages can serve as an indicator

as to the marital stab'iiity of the couple. Single persons or single parents

4 According to the Demographic Trend In Hong Kong 1981-1996 by Census and Statistics Department
{December 1997), the median childbearing age of women at their first live birth was 28.8 years in 1996,

— 15
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demonstrating an ability to provide an adopted child with a suitable home
are given an equal opporfunity to adopt a child. The marital status of

successful adoption applicants since August 1996 is as follows:

Aug ‘96 -

Mar ‘97 177 5 4 186

Apr ‘97 - -

Mar ‘98 254 3 6 263
Famil ..

Family composition is an important factor to be considered in the
assessment of applicants since some adoptive parents may have difficulties
in finding sufficient time to bond with the adopted child, if they already
have a large number of children. This is one of the areas to be reported to
the Court.

Education

Education standard is also an bmportant consideration in assessing
the suitability of the applicant. This helps to ensure that the adoptive
parents have the ability to provide cducationail guidance to the a{i()ptcd.
child. Adoptive parents should normally have completed at least Primary
Six.

Criminal 1

Applicants are required to declare any criminal convictions.

Despite the provisions of the Rehabilitation of Offenders Ordinance (Cap.

297) which provides for protection of rehabiiitated individuals (e,

~ individuals whose convictions have become spent), section 3(2)(a) of that
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Ordinance expressly recognises an exception in any proceedings relating to
the interests of an infant. The current practice in requiring every adoptive
applicant to declare their conviction(s), is considered consistent with the
Rehabilitation of Offenders Ordinance, This practice is also consistent
with the Bill of Rights Ordinance and helps to ensure that applicants are fit
and proper persons to take custody of an adopted child.
Religious belief

Section 6(3) of the Adoption Ordinance, Form 4 and Form 4A of
the Adoption Rules, provide birth parents with a right to state the choice of
religious upbringing for a child relinquished for adoption. Article 14 of
the UN Convention on the Rights of the Child, however, states that the
rights of the child to freedom of thought, conscience and religion shall be
respected. As most éhildren available for local adoption are babies, the
Working Group supports the argument that they should be given the right

to choose their own religious beliefs when they grow up.

Applicants are also subject to assessment on their motivation to
adopt, parenting capacity, stability of relationship and capacity to cope
with stresses in life,

Other requirements

The other requirements in respect of financial and health conditions
of applicants and the accommodation available for the child are also
matters that DSW as guardian ad litem is required to investigate and report

to the Court,
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16. In privately arranged adoptions, as soon as the applicants have lodged a

Notice of Intention to apply for an Adoption Order (Form 1) with DSW, DSW will, as a
matter of practice, assume the role of " guardian ad litem” (GAL). A GAL sll_iould be an
independent, disinterested individual or entity, qualified to look after the best interests of
the child. His duty is to present to the Court all relevant information in r.espect of the
application. DSW, as tﬁe GAL, will investigate the circumstances of the application
inchiding gathering information relating to the conditions of the adoptive home and
motivation of the prospective adopters. Within four months of lodging a Form 1, all
supporting information relating to the adoption, including the Originating Summons on
Application for an Adoption Order (Form 2} and the Statement in Support of Agpiication
of an Adoption Order (Form 3), must be filed with the Court. Six months from the date
of filing the Form 1, a general report, confirming or otherwise the information submitted
by the applicant and providing additional information on the matters contained in ‘thci
applicant’s statement and matters specified in the Second Schedule of the Adoption Rules,

must be submitted to the Court. A decision is then made whether or not to grant an

adoption order,
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i7. According to Rule 9° of the Adoption Rules, an applicant may apply to the
Court to appoint a person other than DSW as the GAL. The Court may also appoint the
Official Solicitor to be the GAL of the child in lieu of DSW. Rule 16(b) of the Adoption
Rules provides that DSW must be served with a Notice of Hearing (Form 6) if he is nof
the GAL. Rule 17 provides that any person served with a Form 6 may appear before the

Court to show cause why an adoption order should not be made.

18. As indicated in Appendix 1, half of the adoption cases handled by the Ai]s
are privately arranged adoption cases. The majority of these are step adoptions and
relative adoptions.  The Working Group has considered whether these cases should be
allowed to go directly to Court without DSW assuming the role of GAL. It believes that
the current practice should be maintained whereby DSW acts as GAL irrespective of the
nature of the adoption unless the Court appoints another pergon to.be the GAL. The
reasons are: -
(a)  with the increasing x}umber of divorce petitions and growing complications
in child custody issues, a simple step-adoption case may become a
complicated contested case if the other natural parent refuses to give
consent to relinquish the chiid, |

(b)  the social work input required by some step or relative adoption cases can

be substantial, For example, when the Court is not satisfied with certain

* Rule 9 of Adoption Rules, Cap 290 Subsidiary Legislation - Appoinfment of some other person as
guardian ad lifem

{1} Except where the Director has become guardian ad litem by virtue of section 5(5F) of the Ordinance, if
the applicant desires that some person other than the Director should be appointed to act as guardian ad litem,
the originating summons must ask for the appointment of a guardian ad litem and must be supporied by an
affidavit by the applicant setting out the facts together with the consent to act in writing of the proposed -
guardian ad litem and the judge may appoint such person as he thinks fit fo be the guardian ad litem.

(2) The Court may at any time, where it considers it to be in the interests of the infant, appoint the Official .
Solicitor to be the guardian ad litem of the infant in liew of the Director.

o 19
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applications, it has directed DSW to provide extensive counselling
services to the family. And even when granting an adoption order, the
Court has on occasion directed DSW to continue supervising the case;

(¢}  some judges h:;ve raised concerns about accepting persons other than DSW
as the GAL. Between 1991/92 and 1997/98, seven direct applications to
Court were made to appoint solicitors or private investigators o serve as
GAL. The Court dismissed two of these applications and subsequently

appointed DSW to be the GAL.

19. The Department of Justice has advised that, the current practice of DSW
performing the role of GAL of a child for the purpose of the application for an adeption

order is not inconsistent with Article 21(a) of the UN Convention on the Rights of the

Child. Article 21{(a) provides that States Parties shall ensure that the adoption of a child

is-authorized only by competent authorities who detemﬁzze, in accordance with applicable
law and procedures and on the basis of all pertinent and reliable information, that the
adoption is_ permissible in view of the child’s status concerning parents, relatives and
legal guardians and that, if required, the persons concerned have given their informed

consent to the adoption on the basis of such counselling as may be necessary

20. In this conmection, the Working Group has recommended that:-
(a)  that persons other than DSW seeking to be appointed as 2 GAL should be:-
(i) an independent, disinterested individual or entity, qualified to look
after the best interests of the child;

(iiy able to observe and perform the duties required of a GAL as
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(b)

stipulated in Rule 13 and 14 of the Adoption Rules in respect of full
investigation of relevant circumstances and to treat aIE_ information as
confidential;

(iii) professioﬁaiiy competent to handle adoption and child welfare issues;
and

(iv) be clear that his duty is to the child and the Court alone, never to the
adoptive parents; his position of being paid by the prospectivé
adopters would undermine any appearance of independence and carry
an inherent conflict of interest in protecting the child and in satisfying

the adopters,

As an alternative to DSW, only voluntary organizations specializing in
adoptions or individuals with special training in relation to children such as
social workers, teacher; or climical psychologists should be appointed as
GAL. In the case of x;ndivid'uais, they should have the backing of an
organization with adequate resources to enable proper investigations to be

made.

In cases where ecarly imtervention by DSW is desirable and to allow.
sufficient time for DSW to study the case and come to a view as t:}
whether adoption is in the best iaterests of the child, administrative
measures should be introduced: -

(i to enable the Court to order social welfare reports from DSW and

to facilitate early referral of cases to DSW; and
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(i)  to epnable DSW to have access to adoption documents and general

reports at least 14 days before the Court hearing.

The Judiciary Administrator was informed of the Working Group’s
recommendations in August 1996 and arrangements have been made to remind all Judges’
Clerks of the operation of Rules 9 and 16 concerning the appointment of GAL and the

Notice of Hearing (Form 6) to be serve_d on DSW.

2. In order to facilitate the early placement of DSW wards into adoptive
homes, SWD has in recent years, introduced 2 pumber of measures to streamline the

processing of adoption applications, These include:-

(A)  Laocal adoption
(a)
Group briefing sessions are now conducted to replace individual intake
interviews during which general information on adoption procedures, legal
requirements, etc, is given.
(b}

A timeframe of 2 to 3 months has been introduced for the processing 0f
home studies. This has shortened the waiting period for a child to be
matched to a suitable adoptive family. Mf_ttching panels are held twice a
month to enable children to be matched and placed with prospective

adopters as early as possibie.
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To increase the placement opportunities for children who cannot initially
be matched with local adoptive families, a parallel matching scheme which
caters for both local and overseas adoptive homes has been developed.
Shouid a local placement become available béfore a formal matching
proposal is made to overseas adopters, the case is retrieved for local

placement, although such instances are rare.

Drawing reference from SWD‘s comprehensive application form, the
International Social Service - Hong Kong Branch has devised a home study
dossier consisting of a Family Report and Notes on the Assessment
Report. The dossier has facilitated the collection of factual information
on family background from various overseas agencies,

Wardshi edi

Children placed for overseas adoption are made wards of Court® to enable
their departure to overseas countries for adoption. To reduce the time
spent on wardship proceedings, officers-in-charge of the AUs also serve as
Commissioner for Qaths to witncss DSW’s swearing' of an afﬁdavit in
wardship proceedings. Six weeks is allowed for the processing of legal
papers in wardship proceedings involving various departments, counting
from the date of referral from SWD to the fixing of a date of hearing in

the Court of First Instance,

¢ Wards of Court - Section 26 of the Supreme Court Ordinance {Cap. 4} empowers the High Court to makea

child a ward of the Court. The effect of wardship proceedings is to vest the pre-existing parental rights in the

Court, the successful applicant merely being warded care and control; all important decisions in the child’s
life such as its education, upbringing and marriage become matters for the Court’s decision, thereby enabling
the Court to exercise physical and moral protection over the child,

s e
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(H Since 1993, the target for completing the processing of a simple and
straight-forward private adoption case by the AU is 12 months, Processing
of compiieated.cases can normally be completed within 24 months. |

The Working Group noted that the timeframe for processing applications for an

adoption order in Hong Kong was generally in line with international standards.

S. [ -IE i ] Z

22. Under section 5(7) of the Adoption Ordinance, an adoption order is not

~ made unless, the child has been continuously in the actual custody of the adoptive parents

for at least 6 consecutive months inmediately preceding the date of the order, or where

either of the applicants is a natural parent, 13 weeks. The Working Group has examined

the acceptability of the duration of these supervisory periods.

23. Supervision of adoption placement by the AUs has the dual purpose of
evaluating the placement and strengthening it by rendering appropriate assistance to the
proposed adopters. During the 6-month period, the adoption caseworker maintains close
contact with and conducts regular visits to, the adoptive family, prepares legal papers and
reports to the Court. The focus of the initial 2-3 months is on the adjustment of the child
after he has been placed in the adoptive home. In the following 3 months, the adoptiéﬁ ,
caseworker makes a more in-depth assessment as to the relationship aﬁd bonding which
has developed between the child, the proposed adopters and other family members,
Towards the end of the period, the caseworker reviews the placernent and if appropriate,

makes preparation for finalising the adoption proceedings.
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24. Having regard to local circumstances and overseas experience, {adoption
placement of 12 months in the UK, and from 3 - 6 months in various states in the
USA), the Working Group recommends that section 5(7)(a) of the Adoption Ordinance
should remain unaltered. 'fhis is particularly so. given that section 5(7)}b)(ii) of the

Ordinance provides that the Court may shorten the placerent period where necessary.

25. ' Under section 3 of the Adoption Ordinance, DSW may delegate any of his
powers, duties and functions under the Ordinance to public officers. Section 3 does not,
however, provide for similar delegation to NGOs. A few years ago, the Working Group
considered whether selcctcci NGOs should be authorized to handle adoption cases to help
clear the backlog of privately arranged adoption cases which existed in the early 1990s.
It recommended this should not be pursued. The justifications were: -

(a) the respective roles of the Government and NGOs have been clearly set out
in the 1991 White Paper on Social Welfare, SWD should focus on
statutory duties and services with legal implications;

(b)  additional staff were deployed to the Adoption Unit in the early 1990s and
with the streamlining of adoption procedures, the backllog of cases quickly
disappeared. Since then, the Adoption Units have met the various target
timeframes (referred to in para. 21) and given the relatively small number
of cases involved each year, see no justification to deviate from the

existing arrangement.



'3 ) Appeal Mechanism

4 26. - The Working Grﬁup has reviewed the current mechanism concerning
unsuccessful adoption applications. Under the existing practice, unsuccessful applicants
can appeal to DSW or seek a judicial review of DSW's decision. The Working Group

has noted that since 1990/91, only 4 appeals have been made. At present, appeals are
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dealt with by the District Social Welfare Officer (who is the Complaints Officer in the
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District). The Working Group considers that while it may not be cost-effective to set up

i
PPN
1
i i

N a separate Appeals Board, the feasibility of introducing an appeal mechanism involving
an independent third party to handle appeal cases, should be explored. The

Administration will examine this in more detail.

g i
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PROPOSED LEGAL AMENDMENTS

27. The Working Group has reviewed the adoption process and found that the
principle of "the best interests of the child as the first and paramount consid'{-:ration in the
adoption process” is upheld administratively by SWD. Section 8(1)(b) of the Adop'tiorl
Ordinance provides that the Court should be satisfied that an adoption order is made for
the welfare of the child. However, the Working Group recommends that the Adoption

Ordinance should be amended to reflect this principle in more explicit terms.

28. During the review of the application process, the current administrative

practice of requiring adoptive applicants to declare cr%minal convictions in order to
ensure the safe custody of the adopted child, was considered to be necessary and
consistent with the Rehabilitation of Offenders Ordinance. However, the Working Group
believes that such a practice should be made legally mandatory. It therefore recommends
that the Adoption Ordinance should be amended to require applicants to be subject to a

criminal record check.

Religious Unbrinei

29, As regards the review on the rights of an adopted child to choose his
religious beliefs, the Working Group recommends that the provision for birth parents to
state the choice of religious upbringing for the child feiinquished for adoption (as -

stipulated in section 6(3) of the Adoption Ordinance and Form 4 and Form 4A of the

e 27
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Adoption Rules), should be removed. This proposal is consistent with the Bill of Rights

Ordinance.

30. The Workizxg Group was earlier of the view that sections 5(3) and 21(2) of
the Adoption Ordinance might contravene Article 1(2) of the Hong Kong Bill of Rights
Ordinance, which provides that: -

"Men and women shall have an equal right to the enjoyment of all civil

and political rights set forth in this Bill of Rights."

31 This provides that: -
"An adoption order shall not be made in respect of an infant who is a
female in favour of a sole applicant who is a male, unless the Court is
satisfied that there are special circumstances which justify as an exceptional
measure the making of an adoption order.”

This provision is aimed at protecting an adopted female infant from possible sexual

abuse. However, section 5(3) would appear to discriminate against men since no such

provision applies to women who wish to adopt boys.

32. This provides that: -
"(1) Subject to the provisions of subsection (2), the Director or any
public officer authorized by him for the purposes of this section

may visit and examine any infant in respect of whom a notification

— 28



e
.'\‘!

Lt

has been given to the Director under section 3(7)(b) and may enter
and inspect any premises in which the Director or such public
officer has reason to believe such infant is being kept.
(2) The pc\;vcrs conferred by subsection (1) shall cease: -
(a)  upon such notification being withdrawn; or
(b) in the case of a male infant, upon an adoption order being
made in respect of the infant; or
{c) in the case of a female infant, upon the infant attaining 21
years of age."
Section 21(2) provided for differential treatment of a male adopted child and a female
adopted child and the Working Group therefore recommended its deletion. Under the

Law Reform (Miscellaneous Provisions and Minor Amendments) Ordinance 1997,

section 21(2) was repealed, in June 1997.

33. Regarding section 5(3), advice from the then Aftorney Génerai 's Chambers
in 1992 was that "where there is a fear based on statistical evidence that adoptees of on.e
sex or adoptive parenis of one sex should be subject to special conditions, it is perhaps
better for .a Court to impose these conditions on a case by case basis”". The Working
Group therefore agreed in 1992 that section 5(3) should be retained and that all
references to sex should be removed. It was further proposed that section 5(3) should t;e
revised to read - "An adoption order shall not be made in respect of an infant in favour of
a sole applicant, uniess the Court is satisfied that there are special circumstances which
Justify as an exceptional measure the making of an adoption order”. However, upon re-

examination of this recommendation in 1998, it was observed that while the proposed
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amendment is intended to remove a (sex) discriminatory provision, it may still be

considered discriminatory on the grounds of marital status.

34, In order to con;ply with the relevant anti-discriminatory iegisiatiozi while at
the same time highlighting the importance of protecting children in the adoption process,
the Working Group recornmends that a new part be added to section 5(3) to ensure parity
of treatment for both sexes and that the element of protection should be‘ included together
with the principle of the best interests of the child, as the first and paramount
consideration in the Adoption Ordinance. Inevitably, this is an important consideration

for the Court to take into account before deciding whether to grant an adoption order.

Access 1o Adoption Records

35. Under section 18 of the Adoption Ordinance, the Registrar of Births and
Deaths is required to maintain an Adopied Children Register. Entries in the Register are
made whénever an adoption order is granted, and this effectively replaces the child's
birth certificate, Any person is entitled to require a search to be made of the index of the
Register and to have a certified copy of any entry in the Register in the same manner as

the registers of births, as set out under section 22 of the Births and Deaths Registration

Ordinance (Cap 174).

36. -In addition, the Registrar is required to keep other registers in order to
make {raceable, the connection between any entry in the registers of birth that has been

marked "Adopted" and any corresponding entry in the Adopted Children Register.
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However, records which enable the tracing of the original name and natural parentage of
adopted children are not open for public inspection or search. The Registrar is allowed

to furnish persons with information on them only by order of the Court.

37. The absence of & statutory right for an adopted person to be informed of
the identity of his birth parents may constitute a breach of Arnticle 17 of the Internationai
Covenant on Civil and Political Rights. This Article provides that: -

"(1) No one shall be subjected to arbitrary or unlawful interference with
his privacy, family, home or correspondence, nor to unlawful
attacks on his honour and reputation.

(2) Everyone has the right to the protection of }éyv against such’

interference or attacks.”
38. The Working Group notes that the practice in overseas jurisdictions varies
widely. Most jurisdictions studied allow for some form of access to birth records

provided that no prior objection has been lodged by the birth parents.

39. To introduce legislative provisions to give recognition to an adopted

- person's right of access to information relating to his natural parents would bring the

Adoption Ordinance in line with Article 14 of the Hong Kong Bill of Rights Ordinance.
This Article gives effect in Hong Kong to Article 17 of the International Covenant on

Civil and Political Rights.



4Q. However, consideration should also be given to protecting the rights of
the birth parents. For example, the parents might have been minors when the child was
born, were not married, or ’alrcady had their own families, or the mother, might have
been a rape victim. Also some form of protection should perhaps also be given to the

adoptive parents to avoid possible interference by the birth parents before the adopte&

child reaches the age of m&jefi{y.

41. Having regard to the need fo strike a balance between the interests of the
adopted child, the birth parents and the adoptive parents, the Working Group
recommends that provisions be included in the Adoption Ordinance to allow adopted
persons the right of access to their original birth records provided: -
(a)  in the case of an adopted child under the age of 18, the adoptive parents
consent to the application; and
{by  in the case of all applications, the birth parents have not exercised a power

of veto on the release of such information,

42, The Working Group suggests that the following procedures be introduced:-
{a) when signing off a child for adoption, the birth parent(s) should b;:
informed of the existen;e of the veto mechanism and advised that: -
(i) the veto will remain in place for the duration of their lifetime;
(i)  they can, at any time in future, request the Registrar of Births and

Deaths to lift the vefo; and



) (i)  notwithstanding the veto, should the adopted child seek access to

his birth records, the birth parent(s) will be discreetly .asked to
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confirm whether or not they wish the veto to be upheld;
(b)  where the birth parents are unmarried, the decision on whether or not to
: impose a veto rests with the birth mother. (Where there is disagreement

oy BB between the birth parents, the matter should be decided by the Court since

AN

the birth father could still establish his parental rights by means of a Court

order);

{¢)  where the birth parents are married, both parents must agree if a veto is to

L. .
B pndais.

be imposed or, once imposed, to be lifted;

% (d)  the veto should also apply to the release of information to the adoptive

| % parents; and

| {e) the right of access to birth records should not be introduced with
\ retrospective effect.

1

_H 43, Counselling, on a non-compulsory basis, should be offered to the birth
"“ parents by SWD caseworkers whe_n they sign off the child so that they are made aware of

1 3 the effect of the veto. An adopted person who either seeks access to his birth records or
; contact with his birth parent(s), should also be offered appropriate counselling.

v

44, Under existing practice in Hong Kong, information about an adopted
child's family history and medical background, except identifying data of his birth

o parents, is provided to the adoptive parents after an adoption order has been granted.

Adoptive parents are encouraged to tell the child about his adoption. To ensure that a
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child's access to information is not denied, the Working Group recommends that an
additional provision should be included in the Adoption Ordinance to give an adopted

child the right of access to information about his background, upon reaching the age of

18.

45, The objective of the adoption service is to help needy children find
permanent and suitalble homes. A child should be placed in a potential adoptive home as
at young an age as possible. As adoption results in a complete and final severance of all
ties between & birth parent and a child, the rights and interests of the former should be
appropriately balanced against those of tﬁe child. The relinquishment of a child for
adoption is a very important decision for both the parents and the child. If handled

improperly, it can be a traumatic experience for both parties.

46. Under section 7(3Xa) of the Adoption Ordipance, a parent cannot
relinquish a child until the child is six weeks' old. This serves to ensure that a parent

has sufficient time to think carefully about adoption,

47. When a parent has exércssed an interest to DSW to relinquish a child
before it is six weeks' old, SWD will arrange for its temporary care. The parent will b;
asked to sign a "Declaration” indicating his intention to relinquish the child. Since 1994,
a proviso has been included in the "Declaration” advising the parent to appméch DSW
within six weeks of the birth of the child to discuss the welfare plan for the child. After
the child reaches six weeks, DSW can apply to the Court to free the child for adoption in

the absence of parental consent.
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Consent for Adoption from Parents

48,

If a parent has decided to relinquish a.child for adoption and the child has

reached the age of six weeks, a "consent for adoption” is sought from the parent before

adoption arrangements proceed. After giving consent, however, a parent can revoke this

in one of two ways:-

(a)

(b)

Specific consent

Specific Consent (SC) generally applies to adoption applications
through private arrangements where the birth parent has identified the
prospective adoptive parent such as step-pérents or relatives, The birth
parent can give a SC under Rule 10 of the Adoption Rules. After the SC
has been given, the birth parent must be served with a Notice of Hearing
under Rule 16. The birth parent has an opportunity to,__ oppose the
application for an adoption order and to present his objection to the Court,
General Consent

General Consent (GC) usually applies to adoption cases where the
birth parent has no prior knowledge of the prospective adoptive parents.
"This is generally the case when unmarried mothers relinguish their children
to DSW for adoption. After giving a GC under Rule 10, a parent may
revoke the consent by notifying DSW in writing within three months of ti;e
execution of the form of consent. After the three-month period and before

any adoption order is made, the birth parent may still apply to the Court to

revoke that consent.
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Minimum Period for Relinuishing 2 Child

49, Between 1992 and April 1998, SWD handled 615 adoption cases which
involved relinquishment of péremai rights. Of these, 11 parents signed off their children
once the six weeks’ minimum period was reached; 218 parents required bezween SiX to
ten weeks and 386 parents required more than ten weeks. Thus, the majority of parents
had not yet made up their mind before birth and very few required less than the

minimuin period to decide on adoption.

50. However, there are cases in which parental consent cannot be obtained.
For example, when a birth motber has abandoned the child. In order to protect the
interests of these children and to enable them to be freed for adoption as soon as possible,

DSW may apply to the Court under section SA of the Adoption Ordinance.

Revocation of Parental Consent
S1. As regards revocation of parental consent within three months afier the

execution of the consent, the Working Group notes that some mothers treat this as an
extension of the six-week period, enabling them to change their minds after they have
given their consent. However, a child may have already been placed in an adoptive home
before the consent is revoked. As such, the child has to be removed from the adopti;e
home, and depending on the age of the child and the circumstances ,. this removal may
have an adverse impact on the psychological development of the child. The number of

adoption cases involving revocation of consent is, however, quite small. Since 1990,

there have only been eight cases,
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52.

The Working Group has reviewed the minimum period for a parent to

relinquish a child and for revocation of that parental consent. The Working Group

recommens that .

(@)

(®).

©

@

53.

(@)

)

(©

the minimum statutory period for relinquishing a child shouid be reduced

from six to four weeks;

‘the existing three-month period for revoking parental consent should be

rezézined;

the pre-patal counselling for ummarried mothers provided by SWD
caseworkers should be strengthened; and

post;natal counselling to help mothers prepare for the relinquishment of
their children after birth and cope with the emotional stress arising from

signing off their children, should be reinforced.

The justiﬁcation_s.a;e as follows: -

reducﬁzg the minmum period fof relinquishing a child will facilitate early
placement of the chiid. Egriy settlement of the signing off procedures can
also save a birth mother who is a rape/incest victim from prolonged
emotional disturbance;

the reduction will not exert. pressure on the birth mother to make & quicker
decision as she can always take a longer period to decide; and

the Working Group_ recognizes the need to preserve a parental right to
revoke consent. Although this may affect the child to an extent, the
parent-child relationship should be preserved as far as practicable and

should not be extinguished against the wishes of a parent.



54. Over the years, the private arrangement of adoption of children by
J unrelated persons has become an area of concern for the following reasons: -
o | (a)  lack.of prior assessment on the adoptive parents before placement

in.the absence of any assessment before the child joins an adoptive family,
there are no safeguafds to ensure that the child bas joined the most
suitable adoptive home. The child's life would be severely disrupted if the

applicant is eventually found to be unsuitabie;

(b)
e Without pre-adoption counselling, the success of an adoption arrangement
7 could be seriously undermined as the birth parents may change their mind
in relinquishing the chiid, the. adoptive parents may find the child more
than they can cope with, and the child, if he is old enough, may experience
adjustment problems settling into a new environment;

r © . arents - The adoption process will
| : i be delayed if the birﬂz\paren_{s disappear after giving up the child and their

j consent to adoption is _Isubsequently found to be legally invalid; and
j D ._ it - In some cases, it is suspected that mozzejf
transactions, (prohib_it_cd under section 22 of the Adoption Ordinance), may
] take place in the course of private adoption arrangements. |
""" 55. To address these problems, the Working Group recommends that a

provision, along the lines of section 11 of the UK Adoption Act 1976, be added to the

- 38



Adoption Ordinance to make it unlawful for unrelated persons, or an organization other
than SWD, to make arrangements for the adoption of a child, with the exception of
proposed adoption by a parent, or relative of the child, or those a;:ting in pursuance of a
Court order. This would ensﬁre that children in need of adoption placement are made
known to SWD Adoption Units and a formal assessment on the suitability of. the adoptive
parents, made before placement occﬁrs. Birth parents' consent could be obtained
properly. Counselling service could also be made available to the birth parents, adoptive

applicants, and the child, if he is old enough, to prepare them for the adoption.

: Unrelated Adant

56, Arrangements are made for DSW wards with special needs who are not
adopted locally to be placed overseas with the assistance of International Social Service
Hong Kong Branch (ISS-HK) and_the Holt International Children's Services Inc. in the
USA working through Mother's Choice in Hong Kong. There is no provision in the
Adoption Ordinance to enable a Ceurz £Q make an order givi?zg leave to place a child for
adoption outside its jurisdictior_z. ~ There has, however, been a long standing practice
approved by the High Court (SC _{an _infant) (No. 2 (1962) HKLR 499) to use the
Wardship jurisdiction of the High Court to approve such a placement. Adoption Units
haV\e made use of the wardship jizrisdictiqn of the High Court to obtain leave of the Court
to send a chiid out of Hong Kong for overseas adoption placement and to pass care and

control of the child to suitable parties overseas.

57. Non-governmental organizations involved in arranging the overseas
adoption of children by private arrangement are, at present, ISS-HK and Caritas - Hong

Kong. ISS-HK is involved in relative adoption cases initiated by the overseas relatives of

— 39



.....

the child. The average number of new applications received each year is 7. Caritas -
Hong Kong is involved in unrelated adoption cases and matches local children with
overseas adoptive parents. The children arranged for overseas adoption by Caritas are

mostly healthy babies born to unmarried mothers. According to Caritas, the agency has

. dealt with about 9 cases per annum in recent years. In arranging such placements, the

agency has used the jurisdiction of the Court under the Guardianship of Minors
Ordinance, (Cap. 13), Caritas arranges for the prospective adopters to come to Hong
Kong and for the birth mother td apply to the Court under the Guardianship of Minors
Ordinance for a custody order in favour of the prospective adopters. Leave for the child
to be removed from Hong Kong permanently for the purpose of overseas adoption is also
sought. Since the Guardianship of Minors Ordinance does not require a background

case/report from DSW, it is a matter for the Court to decide whether such reports are

required.
Problems with Current Provisions in the Ordinance
58. The lack of specific provisions in the Adoption Ordinance has led not oﬁly

to different practices being ad_ogted by SWD Adoption Units and NGOs but also leaves
uncertain the extent to which the requirements of the Ordinance for the making of an
adoption order (such as parental consent) must be satisfied before a child can be sent
overseas for adoption. The Wori;ing Gmup conside;s this unsatisfactory. The possibili-t;
of inadequate protection of children sent overseas for adoption is a major concern. As a.
result, the Working Group recommends that provisions be added to the Adoption
Ordinance prohibiting the removal of a child from Hong Kong for adoption.overscaé by

any person not being a parent, guardian or relative except under the authority of a Court

-~ grder.



59, it is proposed that the application to Court for an order authorising the
removal of a child for adapﬁon pverseas be made by the DSW (or the parent(s) /
| § guardian(s), prospective adopters or any interested person), and must be supported by.
two reports, one each from a local person qualified to be a guardian ad litemn and an
overseas adoption agency licensed in the prospective adopters’ country of residence. It is
..... further proposed that, for adéption by unrelated person(s), such an order would have the
effect of making the child a ward of thie Court, empowering the Court to give consent fo

the removal of the child for adoption overseas, and vesting the care and control of the

child in the licensed overseas adoption agency.

S 60. The appointment of an individual {other than DSW) as guardian ad litem
o according fo Rule 9 may appear cumbersome to some overseas adopters. To aveid
J : delaying the application and deterring overseas adopters from adopting special needs

children from Hong Kong (currently over 100 are awaiting adoption), z simpler

procedure under Rule 9 is proposed, The Court would appoint the proposed guardian ad
- g
I ' litem, hear the application for the order, and authorise the removal of the child overseas,

j on the basis of reports presented at one single hearing.

61. It is also proposed that the following requirements should be fulfilled

before such an order is made by the Court:-

.
' 3

(a)  the child is established to be adoptable and the overseas adoption

WAl G

arrangement is in the best interests of the child;
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confirmation that the adoptive parents are eligible and suitable to adopt by
an adoption agency iiééfzsed under the law of the country where the

prospective adoptive parents are domiciled;

~ proof that the adoptive parents intend to adopt the child under the law of or

within the country, in which they are domiciled;

proof that tﬁc chiid‘ is 0; will be authorized to enter and reside permanently
in the country where the .p-rospective adoptive pare;zts are domiciled; and
consent of the birth pa_rcm‘.l(s)flcgai guardian(s) to the legal adoption of the
child has been prdperif obtained or dispensed with by the Court (ie no
restriction that the birth parent(s) must sign off to DSW for a&opticn, but
they should only s’igﬁ off after (a} to (d) are proven, if prospective adopters

are identified, in order to protect the child’s interest).
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1993/94 | 1994/95 | 1995/96 | 1996/97 | 1997/98
Adoption of DSW wards:
Local adoption 158 126 128 137 138
Overseas adoption 17 9 7 29 15
Sub-total 175 135 135 166 153
Adoption by  private
arrangerments: : -
Step-adoption 120 107 91 70 35
Relative adoption 59 58 48 35 35
Unrelated adoption _ 45 29 25 15 20
Sub-total 224 | 194 164 120 110
Total 399 329 299 286 1 263

Characteristics of DSW Wards Local Overseas
o Adoption Adoption

Normal and healthy _ 8 0

Hard background (e.g. -abandoned 13 24

children, natural parents are

mentally ill, drug addicts, etc.)

Older age " ' 5 i9

HI health 13 15

Disabled 0 84

Total 39 142

43
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TimeF for Local Adoption of DSW Ward

I - Aoplicats

intake of application

group briefing session

(once a month, each for Chinese and English session)

l

screening of questionnaire

|

within 2 weeks upon receiving the questionnaire

screening of application form - 2 to 4 weeks, depends on whether the documents submitted

are in order
L 4

home study 2 to 3 months
A 4

home approval I week, depends on whether supplementary information
' has to be further provided

A 4

matching proposal

L4
matching process

L 4
adoption placement
(lodge Form 1)

4 l months

filing of First Schedule forras
(submit legal application to Court)

2 months

¥

filing of Second Schedule forms and
general report

L A
Court hearing

y
collect the adoption order
and adoption certificate

discussed in matching panel

{twice a month)

2 to 3 weeks, visits and outings with the ward and prepare
Jor the ward’s discharge from residential home

ward supervision

(6 months; legal requirement)

6 weeks
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Time Erams. for Qverseas Adeption of DSW Wards

Progess of Applicat

Home study conducted by
overseas agencies

'3
Assessment of home study
report referred by ISS/MC

w

Child study by ISS/MC - Approval of home

L |

Child pool Home pool

[ : |

v
Matching proposed by overseas agencies, ISS/MC
(including completion of documents of acceptance by adopters)

v
Assessment on matching by AU

\i(
Approval of maiching by DSW

L 4

High Court Wardship Proceedings

/

Departure arrangement
(DSW 1o sign consent for adoption, Qifc AU to endorse
visa/passport applications, ISS/MC to prepare documents and
escort)

|

Adoption placement

|

Adoption order granted
Ending of DSW guardianship

. ‘ Case closed in AU

e Waiting time in the home pool and child pool varies.
- 45

ey 4 We€KS fOr first screening .

2 weeks for supplementary
‘information if required

2 weeks

& weeks

6o 12 months; every country has

own duration of placement




Annex B

1998-99 Public Consultation Exercise on the Report of
the Working Group on Review of the Adoption Ordinance

Respondents (individual s/or ganizations)
which had made submissions

From NGOs

Hong Kong Council of Social Service

Hong Kong Committee on Children’s Rights
Caritas— Hong Kong

International Social Service Hong Kong Branch
Hong Kong Family Welfare Society

Adoptive Families of Hong Kong

Mother’s Choice

Hong Kong Social Workers Association

o

®OINIo 0~ WINEZ

No. |From Palitical Party
1 Democratic Alliance for Betterment of Hong Kong (Research Section)

No. |From Law Society/Associations

1. Law Society of Hong Kong (Family Law Committee)
2

3

Hong Kong Bar Association
Hong Kong Family Law Association

No. |From Academics

1. Dr Agnes Yeung, Division of Social Studies, City University of Hong Kong
2. Dr Grace Ko, Department of Applied Socia Studies, City University of Hong
Kong

3. Ms Sandra Tsang, Department of Social Work & Social Administration,
University of Hong Kong

4, Dr. Bart Rwezaura, Department of Law, University of Hong Kong

5. Dr. Athena Liu, Faculty of Law, University of Hong Kong

6 Ms. Diana Mak, Department of Applied Social Studies, Hong Kong
Polytechnic University

No. |From Birth Parents/Adoptive Parents

1. 24 submissions from adoptive parents

2. A group of unmarried mothers (through a consolidated research by Mother’s
Choice)

INo. |From Government Bureaux/Departments and Other Bodies |
1
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With Comments

Administration Wing

Judiciary Administrator

Legal Aid Department

Official Solicitor’s Office

Security Bureau

=

Without Comments

Civil Service Bureau

Economic Services Bureau

Financial Services Bureau

Information Technology and Broadcasting Bureau

o

Trade and Industry Bureau

BIR|QO|®|N|O |9, |WINE

Lo

Transport Bureau

[y
o

Hong Kong Monetary Authority




Annex C

M ember ship of the Revamped Working Group on Review of the Adoption
Ordinance

Chairman

DS/Welfare, HWB/HWFB

Members

PAS/Welfare, HWB/HWFB

Representatives from SWD

Representatives from DoJ

Ms Gretchen Ryan (and/or representative), Mother’s Choice

Mr Stephen Yau (and/or representative), International Social Service
Hong Kong Branch

Mr Thomas Mulvey (and/or representative), Hong Kong Family Welfare
Society (also Hong Kong Family Law Association)

Ms Joyce Chang (and/or representative), Caritas — Hong Kong

Dr Grace Ko, City University of Hong Kong (also Happy Parents
Association — Chinese-speaking supportive group for adoptive parents) —
left the revamped Working Group subsequently on grounds of emigration

Secretary

AS/Welfare, HWB/HWFB



Annex D

Differ ences between the Proposalsin the 1998-99 Consultation Exer cise (Stage 1);
the Proposals M odified after Consultation (Stage 2); and the Proposalsin the Adoption (Amendment) Bill 2003 (Stage 3)

Key L egidative Proposals/Administrative M easur es

A. Local Adoption

ltem

Stage 1 (1999): Proposalsin the Report of the
Working Group on Review of Adoption
Ordinance published in November 1998 for
public consultation

Stage 2 (2001): Proposals with modifications,
having regard to the feedback from the public
consultation and deliberations at the revamped
Working Group

Stage 3 (2003): Proposals fine-tuned and
detailsincluded in the cour se of the drafting
of the Amendment Bill, and subsequently
reflected in the Amendment Bill

Best Interest of the Child

To explicitly set out the principle that the best
interests of the child should be the first and
paramount consideration during the entire adoption
process, in place of the existing “welfare of the
infant” principle.

To explicitly set out the principle that the best
interests of the child should be the paramount
consideration during the entire adoption process.

The proposal isto replace al referencesto
“welfare” by “best interests’ to reflect that the
guiding principle in the entire adoption process
isthe best interests of the child.

Mandatory Criminal Record Check
To provide that persons applying for an adoption

order should be subject to criminal record checks.

same

same

Religious Persuasion
To remove existing provisions which allow birth

parents to specify the religious persuasion in which
the child should be brought up.

same

same




Minimum Consent Period

To allow the birth mother of a child to give consent
for the child to be placed for adoption when the
child isfour weeks old, in place of the current
requirement of six weeks old.

same

To extend the applicability of the proposed 4-
week minimum statutory consent period from
“birth mother” to “any other person(s) whose
consent isrequired” under the Ordinance, e.g.
guardian(s) and maintenance contributor(s)”.

Prohibit Private Arrangement/Placement for

Adoption by Unrelated Persons
To insert new provisions making it unlawful for a

person/organization, other than SWD or a
person/organization authorized by SWD, to make
arrangement/placement for adoption of achild by
unrelated persons, with the exception of that by a
parent or arelative of the child, or those acting in
pursuance of an order of the Court.

same

same

Court Order for the Removal of Children from
HK

To insert provisions making it unlawful to remove a
child from HK for overseas adoption by unrelated
person without an order from the Court, and to
stipulate the legal steps in HK necessary to
undertake overseas adoption.

same

same

Adoption of a Child by a Sole Applicant of the

Opposite Gender
To add a new part to section 5(3) to ensure parity of

treatment for female and male applicants, and to
highlight the importance of the protection of the
child in the adoption process.

To amend the clause to read as “an adoption order
shall not be made in respect of a child in favour of a
sole applicant of the opposite gender, unless the
Court is satisfied that that there are specia
circumstances which justify the making of an order”.

To repeal section 5(3) altogether. There will be
another Bills Committee paper to address the
concern recently raised by Members.

2




Root-tracing
To provide for the adopted person’ s right of access

to hig/her original birth records and information
about his/her background.

To provide aroot-tracing mechanism so as to enable
an adopted person to have access to hig/her birth
records (except the addresses of the birth parents if
they have exercised a veto against such disclosure),
and to set up a contact register in SWD to facilitate
contact between adopted children and their birth
parents.

To put in place aroot tracing system on an
administrative rather than statutory basis, and to
expand the scope of the veto mechanism from
“the address(es) of the birth parent(s)” only to
cover the following identifying information, i.e.
the full name(s), identity card number(s), contact
address(es) and tel ephone number(s), of the birth
parent(s).

0. Appeal Mechanism
To explore the feasibility of introducing To provide for an independent review board To make use of the Administrative Appeals
administratively an appeal mechanism involving an |appointed by the then SHW to allow applicantsin  |Board (AAB) appointed by the CE instead of
independent third party to handle appeal cases unsuccessful adoption applications to appeal against |having a new and separate review board, and to
concerning unsuccessful adoption applications. DSW’ s decisions. clearly define the scope of the AAB’ s powers
under the Ordinance and to cover both local and
intercountry adoptions.
10. |Eacilitate Early Intervention by DSW
To introduce administrative measures to facilitate |To require an applicant for an adoption order to To require an applicant for an adoption order to
early intervention by DSW. serve notice to DSW at the earliest opportunity if serve anoticeto DSW as early as the submission
persons other than DSW are to be appointed asthe  |of Form 2.
guardian ad litem.
11. Step-parent Adoption

To improve the present arrangements for step-parent
adoption, so asto avoid a birth parent who remarries,
from having to adopt his/her child from a previous
marriage when hig’her new spouse wishes to adopt
hig’her child.

same - to enable a step-parent to apply asa sole
applicant if his’her spouse is the birth parent of
the child born in wedlock.




12.

Penalties

To update the penalty provisions to more accurately
reflect the appropriate level of penalty for certain
offences.

To replace the existing fines with fines at
$50,000 (Level 5) and $100,000 (Level 6), asthe
case may be.

13.

Textual Amendments

To use more positive and appropriate terms.

To use more positive and appropriate terms, to
amend the prescribed forms in the Adoption
Rules, and to change layout of the formsin the
First Schedule to facilitate computerization, etc.

14.

Re-vesting of Parental Rights
To expresdly stipulate the re-vesting of parental

rights in the birth parent(s) upon revocation of
genera consent to adoption within 3 months,
pursuant to section 5 of the Ordinance, to bring it
in line with the case where the consent is
revoked after 3 months,

15.

Continuous Custody Requirement
To amend section 5(8) to the effect that

continuous actual custody shall not be regarded
as broken during any period when the child
pursues overseas full-time education (whether or
not residing at a boarding school), in addition to
being an in-patient in a hospital or resides at a
boarding school either in or outside HK.




B. Convention Adoption —included in Stage 3

. During the 1998/99 public consultation and when the WG last met in 1999/00, the Administration had yet to reach the stage as to whether to
apply the Hague Convention to HK. The Administration subsequently considers it appropriate to extend the Hague Convention to HK in
order to provide more adoption opportunities for children and to accord better protection of children in the course of adoption. The
Administration, therefore, proposes to introduce legislation to give effect to the Hague Convention in HK.

. The Revamped WG has been consulted on the various proposals and administrative arrangements.  Major proposals are tabulated below :

Item |Subject Proposals

1 Central Authority SWD be designated as the Central Authority for HK under the Hague Convention.  The actual functions
include receiving applications and taking relevant measures in the adoption process to safeguard the
interests of children placed or to be placed for such intercountry adoption.

2. Role of the Court The High Court be empowered to hear Convention adoption applications and to grant Convention orders,
whether Hong Kong acts as the State of origin  or the receiving State.

3. Role of Adoption Agencies DSW be dlowed to delegate some of the functions of the Central Authority to non-governmental adoption
agencies accredited by DSW, in order to capitalize on the expertise and overseas network of the relevant
NGOs.

4. Accreditation System To put in place an accreditation system of adoption agencies to be administered by SWD for quality control
purposes.

5. Appeal Mechanism DSW’ s decision to approve anew or renewal application for accreditation or to suspend or revoke
accreditation of an adoption agency be subject to appeal under the Administrative Appeals Board.




Adoption requirements and
procedures

The existing local adoption requirements and procedures, as modified by the Bill, would apply to
Convention adoptions so long as they are consistent with the Hague Convention.

Recognition of Convention
adoptions

To provide for Convention adoptions made in other Contracting States and in other parts of Chinato which
the Hague Convention applies, to be recognized in Hong Kong, and to follow the UK approach by deeming
all adoptionsto be “full” adoption in the first instance, with provisions enabling an adoption made in the
overseas State of origin as a simple adoption to be recognized as such on application to the Court.

Subsidiary Legidations

Two sets of subsidiary legislations be enacted to implement the Convention, i.e. the court rules and the list

of Contracting States -

e  The Chief Justice will, under existing section 12 of the Adoption Ordinance, be empowered to make
subsidiary legislation on the procedures and incidental matters in relation to Convention adoptions.

«  SHWEF will have the power to specify by order in the Gazette the list of States which are parties to the
Hague Convention, and the respective dates of the coming into force of the Hague Convention
between Hong Kong and those States.




