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on 18 March 2004

Bills Committee on
Adoption (Amendment) Bill 2003

Responseto the Submission from
the Hong Kong Family Law Association

Purpose

This paper sets out our response to the submission from the Hong
Kong Family Law Association (HKFLA) to the Bills Committee on 17
February 2004.

Background

2. We note that the HKFLA strongly supports the proposals in the Bill
(their submission a Annex A), and has rendered comments on two specific
ISSues -

(@ HKFLA supports that penaties should be increased to take into
account current values, but they consider that the penalty levels seem
to be rather low at their maximum and custodial sentences should be
imposed, especialy in relation to unauthorized privately arranged
adoptions; and

(b) under the proposed root-tracing system, an adopted person can
request the Social Welfare Department (SWD) to disclose his/her
birth and adoption records, provided that, among others, the birth
parents have not exercised a power of veto on the release of the
identifying information'. The veto shall apply until such time as
the birth parent(s) either withdraw(s) the veto or pass(es) away.
The HKFLA disagrees with the application of the veto power until
the withdrawal or death of birth parent(s) because the birth parent(s)’

L Identifying information refers to the full name(s), identity card number(s), contact address(es) and
telephone number(s) of the birth parent(s).
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rights of privacy should not override the adopted person’s rights to
ascertain information concerning his/her birth parent(s), and
background.

3. The HKFLA sent another submission dated 10 March 2004 to the
Bills Committee. The Bills Committee has asked the Administration to
consider responding to this second submission together with ther first
submission. However, as the HKFLA has raised in their second submission
issues relating to privately arranged adoptions by unrelated persons, we
intend to respond to these issues in a separate consolidated paper on the
Administration's overall position of privately arranged adoptions by
unrelated personsin Hong Kong.

Penalty Levels
Existing Offences
4. The existing penalty levels in the Adoption Ordinance (Cap.290),

made over 40 years ago, are outdated and long overdue for revision. Our
proposals are -

Existing | Amended
section | by clause

inthe inthe Existing Updated
Adoption [Amendment Penalty Penalty
Ordinance Bill Provision Levels Levels
21(3)? 26° refuses to allow DSW |afine of afineat Level
to visit and examine  ($2,000 6 ($100,000)

the child during the
placement period

2 Section 21(3) of the Adoption Ordinance provides that “Any person who refuses to allow the Director or
officer authorized by him to make a visit, examination, entry or inspection in accordance with subsection
(1) shall be guilty of an offence and shall be liable to afine of $2000.”

% Clause 26 of the Amendment Bill provides that “Section 21(3) is amended by repealing "of $2,000" and
substituting "at Level 6".”



Existing | Amended
section | by clause

inthe inthe Existing Updated
Adoption [Amendment Penalty Penalty
Ordinance Bill Provision Levels Levels
22 27 gives or receives afine of afineat Level

payments (except for ($2,000 and |6 ($100,000)
professional services |imprisonment|and
of lawyers® or with thelfor 6 months |imprisonment

sanction of the Court) for 6 months

in connection with (i.e. the

adoptions custodial
sentence
provision
remains
unchanged)

23’ 288 Publishes adoption-  |afine of afineat Level
related advertisements|$1,000 5
(except with the ($50,000)

written consent of
DSW) as specified in
the subsections

4 Section 22 of the Adoption Ordinance provides that :

(1) Save with the sanction of the Court, no person shall make or give or agree to make or give, or receive
or agree to receive, or attempt to obtain, any payment, remuneration or reward whatsoever in
connection, directly or indirectly, with the adoption or proposed adoption of an infant, except in
consideration of the professional services of a qualified barrister or solicitor within the meaning of the
Lega Practitioners Ordinance (Cap 159).

(2) Any person who contravenes the provisions of this section shall be guilty of an offence and shall be
liable to afine of $2000 and to imprisonment for 6 months.

(3) The provisions of this section shall not apply to the payment to the Director of any fee prescribed by
rules made in accordance with the provisions of section 12.

® Clause 27 of the Amendment Bill provides that section 22 is amended, among others, ‘in subsection (2), by
repealing "of $2,000" and substituting "at Level 6"'.

® Clause 27 of the Amendment Bill provides that “except also payment to an accredited body for its costs
and expenses reasonably incurred in connection with adoptions’ (apart from payment for professional
services of lawyers).



New Offences
5. The Amendment Bill contains proposalsto -

(@) outlaw privately arranged adoptions by unrelated persons except in
pursuance of an order of the Court, with a proposed penalty level of a
fine at Level 6 ($100,000) and imprisonment for 6 months (see
clause 29 (new section 23A°) of the Amendment Bill); and

(b) outlaw removal of a child to a place outside Hong Kong with a view
to adoption except under the authority of an order of the Court, with
a proposed penalty level of a fine at Level 6 ($100,000) and
imprisonment for 6 months (see clause 29 (new section 23CY) of the
Amendment Bill).

7 Section 23 of the Adoption Ordinance provides that :
(1) Except with the written consent of the Director, no advertisement shall be published indicating -
(a) that the parent or guardian of an infant desires to cause the infant to be adopted,;
(b) that a person desires to adopt an infant; or
(c) that any person is willing to make arrangements for the adoption of an infant.
(2) Any person who causes to be published or knowingly publishes an advertisement in contravention of
the provisions of this section shall be guilty of an offence and shall be liable to afine of $1000.

8 Clause 28 of the Amendment Bill provides that Section 23 is amended, among others, ‘in subsection (2), by
repealing “of $1,000” and substituting “at Level 5.

° Clause 29 (section 23A) of the Amendment Bill provides, among others, that :

“(2)Other than the Director or any person authorized by the Director for the purposes of this subsection, a
person shall not make arrangements for the adoption of an infant, or place an infant for adoption,
unless —

(a) the prospective adopter or (where 2 spouses are the prospective adopters) either of the
prospective adoptersis a parent or relative of the infant; or
(b) theperson isacting in pursuance of an order of the Court.

(2)A person who —
(a) takes part in the management or control of a body of persons (corporate or unincorporate) which -
(i) exists wholly or partly for the purpose of making arrangements for the adoption of infants;
and
(i)is not a person authorized by the Director for the purposes of subsection (1);
(b) contravenes subsection (1); or
(c) receivesan infant placed with him in contravention of subsection (1),
shall be guilty of an offence and shall be liable to afine at Level 6 and to imprisonment for 6
months.”

9Clause 29 (section 23C) of the Amendment Bill provides that :

(1) Except under the authority of an order under section 23B, it shall not be lawful for any person to take
or send an infant residing in Hong Kong to any place outside Hong Kong with a view to the adoption
of the infant by any person not being a parent or relative of the infant.

(2) Any person who takes or sends an infant out of Hong Kong to any place in contravention of
subsection (1), or makes or takes part in any arrangement for placing an infant with any person for the
purpose of adoption as referred to in that subsection, shall be guilty of an offence and shall be liable to
afineat Level 6 and to imprisonment for 6 months.
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6. We are of the view that the proposed penalty levels are proportionate
to the severity of the offences. Asa matter of reference, they arealsoin line
with the comparable sanctions in the UK Adoption Act (see Annex B). A
comparison table showing the position in HK and the UK is at Annex C to
facilitate Members' reference.

7. In the light of the above, we are of the view that the proposed
penalty levelsin the Amendment Bill are adequate.

Veto Power of Root-Tracing

8. While we share the view that the best interests of adopted children
should be the paramount consideration in the adoption process, we also see
the need to protect the privacy rights of the birth parent(s) as some of them
may be rapef/incest victims, while others may have given birth to the child
due to pre-marital, extramarital or ex-marital relationship. The veto
mechanism so proposed is to balance the adopted person’s right to access to
birth information and the privacy rights of the birth parent(s).

9. We also wish to clarify that the scope of information covered by the
veto mechanism is limted to the identifying information of the birth
parent(s) (i.e. full name(s), identify card number(s), contact address(es) and
telephone number(s)), but not the other wide range of information as
described in paragraph 12 below.

Existing Root Tracing Arrangements

10. Under SWD’s existing administrative arrangements, birth
information about an adopted person, except identifying data of his’/her birth
parent(s), is provided to the adoptive parent(s) after an adoption order has
been granted. The information includes the biological and medical history
of the adopted person and the birth parent(s), the reasons for relinquishment
for adoption and so on. Adoptive parent(s) is/are encouraged to share the
information with the adopted person. A copy of the information will also be
given to the adopted person on request after he/she has reached 18 or if
he/she has obtained the consent of the adoptive parent(s) before he/she has
reached 18.

11. Moreover, under the Adoption Ordinance, the adopted person may
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also apply to the Court under section 18(4)** for an Order for the Registrar
(which is defined as the Registrar of Births and Deaths in section 2 of the
Ordinance and is currently the Director of Immigration) to disclose tracing
information between the register of births and the Adopted Children Register.
Hence, the door to tracing is not necessarily closed even if, say, the birth
parent(s) withold(s) consent for disclosure of hig/her identity.

Proposed Root Tracing Arrangements

12. The proposed root tracing system will aso be introduced
administratively. Under this system, an adopted person reaching the age of
18 can approach SWD/Accredited Bodies for root tracing. Those under 18
who fails to obtain the consent of the adoptive parents may also make such a
request which will be considered on a case-by-case basis. Like the existing
practice, the adopted person will be given as much birth information as
possible, except for identifying information of the birth parent(s), if the veto
isstill inplace. Theinformation to be released, if available, includes :

(@ information of the adopted person — origina name, length of
pregnancy, date of birth, time of birth, place of birth, weight at birth,
type of delivery, complications at birth, health conditions since birth
and place of residence since birth;

(b) non-identifying information of the birth parent(s) — surname(s), age,
height, weight, colour of eyes and hair, race, marital status,
relationship of birth parents, family composition, education,
employment, personality and characteristics, interests and hobbies,
health conditions, family history of serious/heredity illness and
disability, addiction to drug or alcohol and other children of birth
parent(s); and

(c) Others : course of acquaintaince of the birth parents leading to the
birth of the child, reasons for relinquishment for adoption, significant
events during the adoption process, as well as gifts/souvenirs from
birth parent(s).

1 Section 18(4) of the Adoption Ordinance provides that “the Registrar shall, in addition to the Adopted
Children Register and the index thereof, keep such other registers and books, and make such entries
therein, as may be necessary to record and make traceable the connection between any entry in the
registers of births which has been marked "Adopted" or "#Z4E%" pursuant to section 19 and any
corresponding entry in the Adopted Children Register; but the registers and books kept under this
subsection shall not be, nor shall any index thereof be, open to public inspection or search, nor, except
under an order of the Court, shall the Registrar furnish any person with any information contained in or
with any copy or extract from any such registers or books.”
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13. Even if aveto isin place, al the above information will be released
and only the identifying information of the birth parent(s) will be withheld.
The wide range of information provided to the adopted person, even without
the identifying information of the birth parent(s), should be generdly
sufficient for the adopted person to know about his/her origin and
background. Moreover, in case the adopted person would like to request for
establishing contact/meeting with the birth parent(s), no matter whether a
veto has been imposed or not, SWD will discreetly trace the birth parent(s)
and seek their consent for contact as appropriate.

14, In addition, to enable the adopted person to resolve hisher possible
emotional problems arising from root tracing issues, counselling will also be
offered to the adopted person who seeks access to hisher birth records or
contact with hig/her birth parent(s).

15. Moreover, upon being requested by the adopted person, SWD will
discreetly trace the birth parent to check if he/she is agreeable to withdraw a
veto given previoudy, say at the time of birth. The veto will cease if the
birth parent(s) withdraw(s) it or pass(es) away.

16. Moreover, the legidative channel available for the adopted person to
seek an Order from the Court for disclosure of the tracing information under
section 18(4) of the Adoption Ordinance as explained in paragraph 11 above
would continue to apply.

17. In the light of the above, we consider it reasonable to restrict
adminstrative root tracing to non-contentious cases, or to disclose information
not constituting personal data where the parent(s) refuse(s) to disclose
his/her/their identifying information. The veto on the release of identifying
information of the birth parent(s) should therefore remain valid until such
time as the birth parent(s) has(ve) either withdrawn the veto or passed away.

Presentation

18. Members may wish to take note of the information above to facilitate
consideration of the Adoption (Amendment) Bill 2003.

Health, Welfare and Food Bureau
March 2004
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Secretary for Health, Welfare and Food Bureau

(Attn : Miss Diane WONG)
8" floor, West Wing
Central Government Offices
11 Ice House Street

Hong Kong

Dear Miss WONGQG,

Bills Committee on

U 2D rinnl

By Fax : 2524 7635

17 February 2004

Adoption (Amendment) Bill 2003

I attach a submission from the Hong Kong Family Law Association for

your reference. I should be grateful if you would provide the Administration's

response {o the issues raised therein.

With best regards,

Encl,

Yours sincerely,

X3,

Ma

(Raymond LAM)
for Clerk to Bills Committee

GATREESARDRWRE (A0 ATNVE COUNGE SLULDING, 8 JACRSON ROAD, CENTTIN, HONG KONG.

T AP-FEB-2004 11:32 +852 2589 9uhh

SEY

#.al

3%




17-FFR-D004, . AAL25 . FROM  CBD2-25099055 TO 252476335 P, G2

Prasident Vica-LH3rmarn
Miss Elsie Leung Miss Sharon Ser 2847 2470
Vice Prosident Hon. Treasurar
Miss Jacqueline Leang, OQC. 8C Mr, Jonathan Mok 2843 2244
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17 February 2004

& BY POST

Mrs. SBharan Tong

Clark 1o Bllls Commiftee
Legisiative Council Building
Jackson Road

Central, Hong Kong

Déar Mrs. Tong,
Re: Bilils Committas on Adoption {(Amendmaent) Bl 2003

Mr. Bames, the Chairman of the Hong Kong Family Law Assoclation has passed to me
your letter of the 21 January 2004 addressed to him, and following deliberations by
the Executive Committes of the Hong Kong Family Law Association, he has asked me
to write 10 you In response o your latter of the 21* January 2004,

May | first of ail say that the Hong Kong Family Law Association was delighted to be
invitad to convey their views o the Bills Committes, and we are indabted to you for
baing given tha opportuniy to do so,

The Famlly Law Association was essentially in favour of the propoeed amendments to
the Adoption (Amendment) Bill 2003,

We completely agreed with paragraph 10 of the Legisiative Council Brief, which
proposes to amand the Adoption Ordinance to prohibit a person or an organisation
other than SWD or adoption agencies authorised by SWD to make arangements for

AP BT B AR A fr T Bl - 4 SRS D4 SO L3779,
AP-FEB-2004  11:32 V855 2539 9655 59 P



17-FEB-2084 11:26 FROM CBD2-205098655 TO 25247635 P.8e3

}

Mrs. Bharon Tong
17 February 2004

the adoption of a child, with the exception of adoption of a child by hisfher birth parent
or relative, or save pursuant to an Order of the Court.

We further agreed with the propesal set out ih paragraph 14 of the Legisiative Council
Brief insofar as proposed overseas adoptions ware concemned.

Simllarly, we had no objections 10 the proposed changes as set out in paragraphs 15,
17 and 18 of the Brief.

As far as paragraph 20 of the Brief was cancerned, which set out detalls of the
proposed panalty far breach of the ordinance, we accept that the penaities do have to
be Increased in order to take Into account current values, but since these are matters
that cancern the welfare of a child, the financial penalty levels still seem 1o be rather
low at thelr maximum, and we were surprised that no custodial sentences have besn
considered for any proposed breach, especially, say, in refation to the unauthorised
private adoptions.

The Family Law Association agreed to the proposed amendments aes are set out in
paragraphs 24, 26, 27, 28, 30 and 32 of the Brief.

We did have concems about the Root-iracing System as sst out In paragraphs 33 to
35. In our view, the rights of the adopted child have to be of paramount interest. Itis
the adoptad child who has to deal with identity issuss once that child has jearned that
he or she is adopted. Given that the adopted child will actually ba an aduit at 18 when
the mechanism will start to work for Root-tracing, we did not agree that a power of veto
that might be exarcised by a birth parent should apply until such time as the birth parent
had either withdrawn the velo or had passed away. We did not accept that the birth
parents’ right of privacy overrode the right of the adopted person to ascertain
information concerning hig/her birth parants, ancz‘ background,

The Family Law Assoclation had no concemns insofar as the Texual and Formatting
changaes ware concerned, and we accept and sndorse the proposais concsming inter
country adoption and ws were delighted that Hong Kong was fully embracing the
provisione of the Hague Convention in this regard.

Essenfially the Family Law Association thought the proposed amendments were
progressive and halpful and, with respect, we thought the rationale behind the changss,
amf§ indasd as expressed in the Legisiative Council Brief, were wall thought out and
wall drafied,

The Family Law Assoclation welcomes and supports the idea of “open adoption”, in
order to facilitate that any percaived stigma or embarrassment associated with adoption
is eradicated at an early stage by children and adoptive parents apeaking openly about
tha adoption pracess, and even In some circumetances having limited contact with the
birth parents. Such a concept has been fully embraced in the UK, and we believe that
such a concept has scope here in Hong Kong also. We belleve that the very
prograssive approach adopted by the Bills Committee on the Adoption (Amandment)
Bills of 2003 is an important step In the direction of greater fransparency in matters
concaming adopilon, and that we would fully sndorse.
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Mrs. Sharon Tong
17 Fahruary 2004

If we can be of any further assistance to you then do please contact us at the Hong
Kong Family Law Assaciation.

Sharon A. Ser W/‘/Q/\Ql Q(p/(

Exacutive member of

Tha Hong Kong Family Law Association

Yours sincersly,

SAS/3681604/as
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Annex B

The Maximum Penalty Levelsfor Similar Offences
in the UK Adoption Act

Section 36 of the UK Adoption Act on the offence of obstructing home
visit to prospective adopted children (i.e. similar to our offence in
section 21 of the Adoption Ordinance), the penalty is imprisonment not
exceeding 3 months and/or a fine not exceeding Level 5 on the standard
scale’?;

Section 57 of the UK Adoption Act on the offence of payment (i.e.
similar to our offence in section 22 of the Adoption Ordinance), the
penalty is imprisonment for a term not exceeding three months and/or a
fine not exceeding Level 5;

Section 58 of the UK Adoption Act on the offence of advertisement (i.e.
similar to our offence in section 23 of the Adoption Ordinance), the
penalty level isafine not exceeding Level 5;

Section 11 of the UK Adoption Act on private arrangements for adoption
by unrelated persons (i.e. smilar to our new offence in clause 29
(section 23A) of the Amendment Bill), the penalty is imprisonment for a
term not exceeding three months and/or a fine not exceeding Level 5 (to
be updated to imprisonment for a term not exceeding six months and/or

afineof £ 10,000 in future); and

section 56 of the UK Adoption Act on remova of children to places
outside Great Britain for adoption (i.e. similar to our offence in clause 29
(new section 23C) of the Amendment Bill), the penalty is imprisonment
for aterm not exceeding three months and/or a fine not exceeding Level
5 (to be updated to: on summary conviction, to imprisonment for a term
not exceeding six months and/or a fine of statutory maximum; in the

12

According to section 37(2) of the UK Criminal Justice Act 1982, Level 5 (i.e.£ 5,000) is the highest
level inthe UK.



event of being referred to the Crown Court, to imprisonment for a term
not exceeding twelve months and/or an unlimited fine, in future).



Annex C

Comparison of the Maximum Penalty Levelsfor Similar Offences under
the Adoption Ordinancein HK and the Adoption Act in UK

HK Adoption UK Adoption Act
Ordinance (after
legidlative
amendments)

Obstructing visit to | FineatLevel 6 | Imprisonment for not exceeding 3
prospective  adopted months and/or fine not exceeding
person Level 5
Non-authorized Fineat Level 6 |Imprisonment for not exceeding three
payment and/or months and/or afine not exceeding

imprisonment of 6 Level 5

months
Publishing of | FineatLevel 5 A fine not exceeding Level 5
advertisement
Making privately | Fineat Level 6 | A fine not exceeding Level 5 and/or
arranged and/or imprisonment for 3 months
arrangements for | imprisonment for | (to be updated to imprisonment for a
adoptions by 6months  |term not exceeding 6 months and/or a
unrelated persons fine of
£ 10,000 in future)

Remova of children | FineatLevel 6 | A finenot exceeding Level 5 and/or
to places outside and/or imprisonment for 3 months
HKSAR/Great imprisonment for (to be updated to: on summary
Britain for adoption 6 months

conviction, to imprisonment for a
term not exceeding 6 months and/or a
fine not exceeding the statutory
maximum (currently at £ 5,000); in
the event of being referred to the
Crown Court, to imprisonment for a
term not exceeding 12 months and/or
an unlimited fine, in future)







