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Response to the Submissions from The Caritas – Hong Kong

Purpose

This paper sets out our response to the two submissions from the
Caritas – Hong Kong (Caritas) to the Bills Committee on 24 and 25 March
2004.

Background

2. We note that Caritas has indicated its keen interest in resuming its
programme for placing children with special needs to overseas families and it
would like to be involved in the related discussion of the Adoption
(Amendment) Bill (the Amendment Bill).  Caritas has also suggested that :

(a) some alternatives and flexibilities should be developed such that the
rights of birth mothers to make choices and decisions for their
children can be entertained;

(b) all children regardless of their health condition or social background
should be able to enjoy equal opportunity to be adopted overseas;

(c) overseas Chinese adoptive parents with existing strong linkage/tie
with Hong Kong should have equal chance as those expatriates
residing in Hong Kong to adopt children in Hong Kong;

(d) more adoptive agencies should be entrusted as guardians of children
available for adoption to expedite the adoption process and handling
of matters related to the care and attention of the children, especially
the disabled ones; and

(e) open adoption, i.e. making arrangements upon request for the birth
and adoptive parents to meet and know each other for the best
interest of the prospective adoptive children, should be allowed.
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The two submissions from Caritas are at Annexes A and B respectively.

Response to the Submissions

Involvement of Caritas in the Discussion of the Amendment Bill

3. Caritas has been a member of the Revamped Working Group since its
establishment in 1999.  We had consulted Caritas and the other NGOs
through a series of meetings of the Revamped Working Group and other
exchanges before introduction of the Amendment Bill to the Legislative
Council in June 2003.  We have continued our dialogue with Caritas, through
the Revamped Working Group, after introduction of the Amendment Bill.
Their views, similar to those expressed by the other NGOs, have been duly
taken into account in the process.  We will continue to involve Caritas and
other relevant NGOs in future discussion relating to other issues, such as the
administrative details for the proposed accreditation system.

More Flexibility in allowing Adoption of Hong Kong Children by Overseas
Families

4. As we have previously explained to the Bills Committee, in arranging
adoption placement, it is in the children’s best interests if they are placed in a
family of the same ethnic or cultural background.  Intercountry adoption
should therefore be considered only if local homes cannot be found.  This is
a worldwide-accepted principle, and is also in line with the United Nations
Convention on the Rights of the Child (the UNCRC)1 and the Convention on
Protection of Children and Cooperation in respect of Intercountry Adoption
(the Hague Convention)2.

5. Adoption is a serious matter and represents a complete severance of
ties with the birth parents.  At present, birth parents may give specific

                                                
1 Article 21 (b) of the UNCRC (which is applicable to the HKSAR) provides that States Parties shall

recognize that inter-country adoption may be considered as an alternative means of child’s care, if the
child cannot be placed in a foster or an adoptive family or cannot in any suitable manner be cared for in
the child’s country of origin.

2 The preamble of the Hague Convention states, inter alia, that ‘each State should take, as a matter of priority,
appropriate measures to enable the child to remain in the care of his or her family of origin’.  Article 4(b)
of the Hague Convention also provides that ‘An adoption within the scope of the Convention shall take
place only if the competent authorities of the State of origin have determined, after possibilities for
placement of the child within the State of origin have been given due consideration, that an intecountry
adoption is in the child’s best interests’.
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consent and designate prospective adoptive parents.  However, if we accept
that birth parents could impose conditions in relation to prospective adoptive
parents, then it is likely that there would be less adoption opportunities or that
the waiting time to identify prospective adoptive parents for their children
would be longer.  In fact, out of similar considerations and other factors, we
have proposed and Members have agreed that the birth parents’ rights to
specify the religious persuasion in which the child is to be brought up should
be removed as proposed in clause 11 of the Amendment Bill.  Together with
the overriding consideration of placing children in the same ethnic or cultural
background as far as possible, we consider that adoption of children by
overseas families should continue to be explored only for children where local
adoptive homes cannot be found for them.

6. As regards the proposal about adoption of children by overseas
Chinese adoptive parents, Members may note that even in local adoption,
priority is given to adoptive parents who are of the same ethnic and cultural
background of the child3.  Though some of the Chinese children are placed in
non-Chinese families in Hong Kong, these children can still maintain a high
degree of community and cultural linkage with children of their own race and
develop a sense of identity during their stay in Hong Kong.  Besides, as the
time required for local adoption is shorter than that for overseas adoption,
local adoption has the advantage of finding children a home at the earliest
possible time and shortening his/her stay in an institution/foster home, which
is in his/her best interests.  That said, we are always open to opportunities for
overseas Chinese to adopt Hong Kong children, should a local adoptive home
cannot be found for them.

More Adoptive Agencies
 
7. As Members are aware, upon the introduction of the Hague
Convention in Hong Kong, an accreditation system will be put in place to
allow NGOs duly accredited by the DSW to perform, inter alia4, certain
functions and procedural duties in relation to intercountry adoption, including
assessment of the suitabilty of the applicants as prospective adoptive parents

                                                
3 Between 2001/02 to 2003/04 (up to December 2003), 266 DSW wards, who are mainly Chinese, were

adopted locally, including 176 by Chinese homes and 90 by non-Chinese homes.  Among them, 108 wards
were healthy young children with clear background.  For these children, 96 (about 90%) were placed in
local Chinese homes and only 12 (about 10%) were placed in non-Chinese homes.  On the other hand, of
the 90 children placed in local non-Chinese homes, 78 (about 87%) of them were children of older age,
hard background, ill health or disability where local Chinese adoptive families cannot be found for them.

4 In response to the views of the Bills Committee, further to the discussoins on the paper titled “Local
Adoption :  Choice for Birth and Prospective Adoptive Parents and the Participation of NGOs” (ref : LC
Paper No. CB(2) 1829/03-04(02)), we are also working on the details of a proposed scheme to involve
NGOs more in local adoption, also through the accreditation system.
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as well as making arrangements for adoption placements and monitoring such
placements.  The proposed accreditation system has been well deliberated at
the meetings of the Revamped Working Group.  Representatives from NGOs,
including Caritas, are supportive of the proposal.

8.  Caritas, like all the other NGOs which may or may not be providing
adoption services, can apply to become an Accredited Body (AB) when the
accreditation system is put in place for services relating to intercountry
adoption on a non-profit making and self-financing basis5.  At present, the
accreditation system is still in its formative stage.  When the accreditation
system is put in place and ready to receive application, SWD will assess each
application on a case-by-case basis upon receiving applications from NGOs.
The number of ABs to be involved in intercountry adoption would naturally
depend on the number of NGOs demonstrating interest and capability of
providing such services, as well as the demand for the services.

Open adoption

9. Openness in adoption has been encouraged in Hong Kong throughout
the adoption process.  The prospective adoptive parents are advised at an
early stage of the importance of revealing the adoption to the adopted child
once an adoption order is made.  Upon the granting of adoption order, a copy
of information containing the child’s family background, circumstances
leading to his/her parent’s relinquishment and other non-identifying
information of the birth parents will also be given to the adoptive parents for
sharing with the adopted child.

10. In determining an application for an adoption order, the best interests
of the child, instead of those of the birth parents or adoptive parents, shall be
the guiding consideration6.  Hence, where the birth parents or the adoptive
parents make a request to know each other, such arrangements should only be
made having regard to the best interests of the child.  For adoption cases
handled by SWD, where a request is made by the birth parents, SWD will
assist the prospective adopters and birth parents to get in touch with each
other on a voluntary basis to discuss issues relating to the prospective
adoptive child if it is considered to be in the child’s interest to do so having
regard to his/her age, understanding and other relevant factors.  SWD has
                                                
5 The AB shall operate on a self-financing basis, except for such activities as may be agreed with DSW

under separate agreement.

6 This is in line with Article 21 of the United Nations Convention on the Rights of the Child (which is
applicable to the HKSAR) which provides that ‘State Parties which recognize and/or permit the system of
adoption shall ensure that the best interests of the child shall be the paramount consideration’.
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received such a request and made the arrangements before.  Moreover, as
explained in the paper titled “Response to the Submission from Ms Amelia
ROBERTS” (ref : LC Paper No. CB(2)/1729/03-04(03)), if a birth parent
intends to maintain post-adoption contact with the adoptee, he/she may apply
to the Court who may impose such terms and conditions it thinks fit under
section 8(2) of the Adoption Ordinance7.

11. In this connection, Article 29 of the Hague Convention8 prohibits
contact between prospective adoptive parents and the child’s birth parents or
any other person who has care of the child until certain basic requriements on
the adoptability of the child and the suitability of the prospective adoptive
parent(s) are met, unless the adoption takes place within a family or unless the
contact is in compliance with the conditions established by the competent
authority of the State of origin.  Such a provision aims to prevent trafficking
and any other kinds of practices that may be contrary to the purposes of the
Convention, in particular, to avoid that the consents required for the granting
of the adoption are induced by payment or compensation, as is expressly
forbidden by the Convention.  With the introdution of the Hague Convention
in Hong Kong, suitable arrangements for Convention adoptions as
appropriately modified will be considered.

                                                
7 Section 8(2) of the Adoption Ordinance provides that ‘the Court in an adoption order may impose such

terms and conditions as the Court may think fit, and in particular may require the adopter by bond or
otherwise to make for the infant such provision (if any) as in the opinion of the Court is just and
expedient.’

8 Article 29 of the Hague Convention provides that “there shall be no contact between the prospective
adoptive parents and the child's parents or any other person who has care of the child until the
requirements of Article 4, sub-paragraphs a) to c), and Article 5, sub-paragraph a), have been met, unless
the adoption takes place within a family or unless the contact is in compliance with the conditions
established by the competent authority of the State of origin.”

Article 4 of the Convention states that ‘an adoption within the scope of the Convention shall take place
only if the competent authorities of the State of origin –

a) have established that the child is adoptable;
b) have determined, after possibilities for placement of the child within the State of origin have been

given due consideration, that an intercountry adoption is in the child's best interests;
c) have ensured that

(1) the persons, institutions and authorities whose consent is necessary for adoption, have been
counselled as may be necessary and duly informed of the effects of their consent, in particular
whether or not an adoption will result in the termination of the legal relationship between the
child and his or her family of origin,

(2) such persons, institutions and authorities have given their consent freely, in the required legal
form, and expressed or evidenced in writing,

(3) the consents have not been induced by payment or compensation of any kind and have not been
withdrawn, and

(4) the consent of the mother, where required, has been given only after the birth of the child;
d) ….”

Article 5 of the Convention provides that an adoption within the scope of the Convention shall take place
only if the competent authorities of the receiving State, among others, “have determined that the
prospective adoptive parents are eligible and suited to adopt”.
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Presentation

12. Members may wish to take note of the contents of this information
note.

Health, Welfare and Food Bureau
May 2004






















































