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LEGISLATIVE COUNCIL BRIEF

Stamp Duty Ordinance
(Chapter 117)

STAMP DUTY (AMENDMENT) BILL 2002

INTRODUCTION

At the meeting of the Executive Council on 12 November 2002, the
Council ADVISED and the Chief Executive ORDERED that the Stamp Duty
(Amendment) Bill 2002 (“the Bill”), at Annex, should be introduced into the
Legislative Council, to introduce an alternative system of stamping.

JUSTIFICATIONS

2. The new system of electronic stamping, the ‘“Property Stamping
System” (“PSS”), helps to streamline the present stamping process, which is
largely a manual process, by removing the need to handle the original
instruments as far as possible. Under this system, stamp certificates may be
issued by the Collector of Stamp Revenue (“the Collector”). This system also
enables a person, in certain cases, to submit an application for stamping
without presenting the original instrument to the Stamp Office. Upon receipt
of the application and payment of stamp duty, the Collector may issue a stamp
certificate to be attached to the original instrument as evidence of stamping.
Also, solicitors will no longer be required to fill in questionnaires concerning
property transfer cases. The existing stamping system will remain in use after
the alternative method of stamping has been introduced.

3. The new stamping system will bring about a number of benefits. The
new system will provide a convenient service to users. Stamp duty payers and
their representatives will not need to go to the Stamp Office in person to deliver
bulky original instruments and supporting documents to the Stamp Office,



-
unless required otherwise by the Collector. They can use the stamping service
at any time of the day at their own premises. If the electronic stamping process
is adopted, overall stamping time of property transfer instruments may be
shortened from the current six working days to immediately after the duty is
received by the Stamp Office. It will bring much convenience and savings
(such as in photocopying charges, certification fees, delivery costs etc.) to duty
payers. It is a trade facilitation measure as well as an improvement in

customer service.

4. The proposal is in line with the e-government policy. It will provide
speedy and efficient transmission of property transaction data to internal and
external users. The electronic data will also facilitate early compilation of
statistical data for multi purposes, such as economic analysis, budget planning
etc. With the streamlining and automation of the stamping process, we expect
there would be some savings in staff cost for handling stamping applications in

overal] terms.

5. Overseas countries such as Singapore and Australia have been
providing e-stamping service successfully for some time. The United
Kingdom will soon follow suit.

OTHER OPTIONS

6. The proposed electronic PSS system is the only option which can
automate the existing manual stamping process in order to improve efficiency

and service to the public.

7. We have considered the option of replacing the conventional stamping
system with the proposed new way of stamping completely instead of making
the latter an alternative only, so as to require users to switch to the new
stamping system. We do not think this option feasible or desirable. The new
system is not suitable for certain landed property transaction-related
instruments (which account for around 10% of all landed property transaction-
related instruments handled by the Stamp Office) because they involve
complicated computations of stamp duty and require examination of supporting
documents in the stamping process. The Hong Kong Law Society has
expressed a view that it is not advisable to do away totally with the
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conventional system of stamping as full computerization of all stakeholders is
not feasible. It would therefore not be possible to require mandatory use of
the new service for all cases. Instead, we will seek to encourage migration to
the new stamping system by widely publicising the new system and its
attractions to its potential users.

THE BILL

8. The principal object of this Bill is to amend the Stamp Duty
Ordinance (Cap. 117) (“the Ordinance™) to introduce an alternative system of
stamping under which the Collector may issue a stamp certificate in respect of
certain instruments chargeable with stamp duty. Under the conventional
system of stamping, all instruments chargeable with stamp duty are required to
be presented to the Collector for stamping by means of a franking machine or
an approved stamp. Notwithstanding the introduction of the alternative
system, the conventional stamping system continues to apply.

9. Clause 2 amends the interpretation provision to expand the definition
of "stamped" to cover the issue of a stamp certificate.

10. Clause 3 amends section 5 to provide that where an instrument is
presented to the Collector for stamping under the conventional system, the
Collector may stamp the instrument by issuing a stamp certificate unless he
receives a written request for stamping under the conventional system.

11. Clause 4 amends section 8 to take into account the introduction of a
stamp certificate. Other consequential amendments related to the introduction
of a stamp certificate are found in clauses 5, 6, 7, 10, 11, 12, 13, 14, 15, 16, 17,
18,19, 20, 21 and 25.

12. Clause 8 amends section 18B(2) and repeals section 18B(3). In
view of the alternative stamping system, the existing provisions concerning the
stamping and endorsement of a true copy of an instrument chargeable with
stamp duty by way of a certificate are not necessary.

13. Clause 9 adds a new Part IIA consisting of 8 new sections on the
stamping of an instrument chargeable with stamp duty by way of a stamp



certificate (sections 18C to 18J) —

(a) the new section 18C brings into this Part 2 definitions from the Electronic
Transactions Ordinance (Cap. 553) and expands the meaning of "send";

(b) the new section 18D defines the scope of application of this Part;

(c) the new section 18E empowers the Collector to generally issue a stamp
certificate whether or not the instrument is presented to the Collector for

stamping;

(d) the new section 18F introduces the application procedure for stamping an
instrument specified by the Collector without presenting it;

(e) the new section 18G provides the conditions on which the Collector may
approve an application made under the new section 18F;

(f) the new section 18H provides the conditions on which the Collector may
refuse an application made under the new section 18F;

(g) the new section 181 empowers the Collector to inspect, in respect of an
application made under the new section 18F, the original instrument or any
relevant evidence, before and after a stamp certificate is issued;

(h) the new section 18J empowers the Collector to cancel a stamp certificate

under certain circumstances.

14. Clause 22 amends section 48 in order that an allowance shall be made
by the Collector in respect of a stamp certificate in relation to which the
relevant instrument is subsequently found to be void or becomes unfit for its

purpose.

15. Clause 23 repeals section 49 and replaces it with a new section 49 to
add the situation where an allowance may be made in respect of a stamp
certificate inadvertently issued at a greater value of stamp duty or for an
instrument not chargeable with stamp duty.

16. Clause 24 amends section 51(1) to allow more flexibility in the
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manner of making allowance by providing for a combination of any of the
ways stated under that section.

LEGISLATIVE TIMETABLE
17. the legislative timetable will be -
Publication in the Gazette 29 November 2002

First Reading and commencement
of Second Reading debate 11 December 2002

IMPLICATIONS OF THE PROPOSAL

18. The Stamp Office of the Inland Revenue Department (IRD) now has a
workforce of 78. We expect that with the introduction of the electronic PSS, the
staff costs of the Stamp Office can be reduced. Nevertheless, given that the
electronic PSS will be an alternative method instead of a replacement, the
overall staff cost savings would depend on the take-up rate of this alternative
method. Assuming a high level estimate of 50% take-up rate, around eleven
posts (mainly clerical) will be saved. Subject to the findings of an on-going
technical study, it is estimated that development of the PPS will incur a capital
cost of around $10 million with an annual staff cost savings of about $3.4
million, assuming a 50% take-up rate.

19. The proposal is in conformity with the Basic Law, including the
provisions concerning human rights. It has no productivity, environmental or
sustainability implications. The Bill will not affect the binding effect of the
existing provisions of the Ordinance and its subsidiary legislation. The
proposal is to improve stamping efficiency. No significant economic
implications are envisaged. The proposal will enhance the efficiency of the
stamping process, bring convenience to the public and lower the business costs
of solicitors firms which handle conveyancing and tenancy cases. Some
solicitors firms might have certain staff savings as they will have the choice to
opt for the electronic means of arranging for stamping and dispense with the
manual despatch of original instruments. Overall, with the increasing
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adoption of IT and reduction in business costs, the efficiency of the economy

will be enhanced.
PUBLIC CONSULTATION

20. We have consulted the Hong Kong Law Society and the real estate
industry. They are supportive of our proposal. The Hong Kong Law Society
has pointed out that it might be difficult for them to check the authenticity of
the stamp certificates. IRD will study the possibility of providing a
verification service for people to ascertain the authenticity of stamp certificates
in case of doubt in the context of the technical study and development of the
PSS. We have also consulted the Legislative Council Panel on Financial
Affairs in July 2002. Members were generally in support of the proposal.

PUBLICITY

21. We will issue a press release on 29 November 2002.

BACKGROUND
Existing Stamping System

22. The existing Ordinance provides that every instrument chargeable
with stamp duty shall be presented to the Collector for stamping and, upon
payment of the requisite stamp duty, the Collector shall stamp such instrument
or cause it to be stamped. Under the current requirements, all documents
presented to the Collector for stamping must be original instruments. The
existing process of stamping operates largely on a manual basis.

23. For leases and contract notes, the Stamp Office will examine the
original instrument and calculate the amount of stamp duty payable. Upon
payment of the duty, the instrument will be stamped.

24, The same applies to the stamping of an agreement for sale of a
residential property and a conveyance on sale of both residential and non-
residential property in Hong Kong. The solicitor handling the transaction is



-7-

also required to complete and submit a questionnaire that contains an abstract
of the particulars of the instrument and other information to facilitate the
computation of the stamp duty payable. This questionnaire will be passed to
the Rating and Valuation Department for post-stamping valuation review to

ascertain the adequacy of the consideration.
Proposed New Stamping System

25. In order to streamline the stamping process and to remove the need
for handling the original instruments as far as possible, we propose to introduce
an alternative system for stamping. Under the proposed system, the Collector
may stamp a specified instrument by way of a stamp certificate, whether or not
the instrument has been presented for stamping. It is therefore part of the
system that a person may submit an application for stamping a specified
instrument without presenting the original instrument to the Stamp Office.
Upon receipt of the application and payment of stamp duty, the Collector may
issue a stamp certificate to the applicant as evidence of initial stamping. The
existing stamping system will still remain in use after the alternative system of
stamping has been introduced.

26. The main features of the proposed alternative stamping system are as

follows:

(a) The Collector will specify the types of instruments suitable for
the alternative stamping system.

(b) Any person who wishes to stamp a specified instrument may
submit an application in a form, which may be paper or electronic,
that is prescribed by the Collector and make payment of the
stamp duty chargeable thereon. There is no need to present the
original instrument unless that person is required to do so by the
Collector.

(c) The application form prescribed by the Collector will provide an
abstract of the salient information of the instrument that may
affect its liability to stamp duty similar to the questionnaire

currently in use.

(d) Upon receiving the application and the proper amount of stamp
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duty (by various traditional or electronic payment methods to be
decided after the technical study), the Collector will issue a stamp
certificate in respect of the instrument manually or via a new
electronic stamping system.

(e) The stamp certificate will have the same legal status as a
conventional stamp on the original instrument. The Collector
may issue a stamp certificate even where an instrument is
presented for stamping in the traditional way, unless the duty
payer specifically requests a conventional stamp on the

instrument.

H The Collector will decide the format and form (i.e. paper or
electronic) of the stamp certificate. He may record, denote or
endorse on the certificate the particulars and matters which he is
required or empowered by the Ordinance to do so on the

instrument.

(g)  Any user can check the authenticity of the stamp certificate with
the Stamp Office. IRD is planning to introduce a certificate
checking service via the internet. If a stamp certificate 1s lost, a
user may apply for a certified copy of the certificate at a
prescribed fee (currently $140).

Implementation
27. We propose to apply the new system of stamping to instruments
relating to property transfer and simple tenancy agreements. Such

instruments already account for over 90% of all landed property transaction-
related instruments handled by the Stamp Office. For the remaining 10%, it is
not effective to apply the new stamping system because they involve
complicated computations of stamp duty and examination of supporting

documents in the stamping process.

28. We shall consider the need for and merits of extending the alternative
system of stamping to contract notes in future, taking into account the
experience gained in the first phase which will focus on landed property
transactions.
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29. Pending the passage of the legislative proposal, IRD will proceed to
develop the PSS under its Information System Strategic Plans Project to cater
for the alternative system of stamping. Target implementation date for the

new stamping service is mid-2004.
ENQUIRIES
30. In case of enquiries about this Brief, please contact Miss Erica Ng,

Principal Assistant Secretary for Financial Services and the Treasury (Treasury)
(Revenue), at 2810 2370.

Financial Services and the Treasury Bureau
29 November 2002
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A BILL
To
Amend the Stamp Duty Ordinance to introduce an alternative way of
stamping certain instruments chargeable with stamp duty by

issuing a stamp certificate, and to provide for related matters.

Enacted by the Legislative Council.

1. Short title and commencement

(1) This Ordinance may be cited as the Stamp Duty (Amendment)
Ordinance 2002.

(2) This Ordinance shall come into operation on a day to be
appointed by the Secretary for Financial Services and the Treasury by

notice published in the Gazette.

2. Interpretation

Section 2(1) of the Stamp Duty Ordinance (Cap. 117) is amended

(a) by repealing the definition of "stamped" and

substituting -
"ngtamped" (HIZEEI{E - J1Z), in relation to an

instrument, means -

(a) the instrument has been stamped
by means of a stamp under this
Ordinance; or

(b) a stamp certificate has been

issued in respect of the
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instrument by the Collector under
Part IIA, in so far as the stamp
certificate has not been
cancelled under that Part;";
(b) by adding -

"nstamp certificate" (EIfEZEHAE) means a

certificate issued by the Collector under

Part IIA;".

3. Methods of stamping and denoting

Section 5 is amended -
(a) by repealing subsection (1) and substituting -

"(1) Subject to this section and section 9,
where an instrument chargeable with stamp duty is
presented to the Collector for stamping, the
Collector may, upon payment of the stamp duty -

(a) stamp such instrument or cause it
to be stamped -

(i) by means of a franking
machine with the amount
of stamp duty paid and
the date of stamping;
or

(1i) by means of a stamp
approved by the
Collector with the

words "Stamp Office



(b)

by adding -

n (lA)

under subsection (1) (b)

Page 3
Hong Kong" or "ZFHHEEITE
& and the date of

stamping, and shall at
the same time record on
the instrument, as
close as possible to
the date so stampeqd,
the amount of stamp
duty paid together with

his signature; or

where the instrument is an
instrument to which Part IIA
applies, instead of stamping it in
the manner as provided in
paragraph (a), issue a stamp
certificate in respect of the

instrument.";

A stamp certificate shall not be issued

in respect of the

instrument notwithstanding that it is an

instrument to which Part IIA applies if, at the

time when the instrument is presented to the

Collector, it is accompanied by a written request

to the Collector for stamping it in the manner as

provided in subsection (1) (a).";
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(c) in subsection (6), by repealing "both the instruments,
be denoted upon the first-mentioned instrument" and
substituting "evidence to his satisfaction that such
duty has been paid, be denoted upon the first-mentioned
instrument or the stamp certificate issued in respect

of the first-mentioned instrument".

4. Duplicates and counterparts

Section 8 is amended by repealing everything after "duly stamped"
and substituting -

"unless -

(a) 1t 1s stamped as an original instrument;

(b) there is denoted on it payment of the stamp duty
paid in respect of the original instrument of
which it is the duplicate or counterpart; or

(c) there is denoted on a stamp certificate issued for
the duplicate or counterpart payment of the stamp
duty paid in respect of the original instrument

of which it is the duplicate or counterpart.".

5. Adjudication of stamp duty by
Collector

Section 13 is amended -
(a) 1in subsection (1C), by adding "or the stamp
certificate" before "denoting";
(b) by repealing subsections (2) and (3) and substituting -

"(2) Any instrument in respect of which -



(a)
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the adjudication fee is paid under
subsection (1) shall be stamped
with a stamp or by way of a stamp
certificate denoting the payment
of the fee;
the adjudication fee is not
payable under subsection (1B)
shall be stamped with a stamp or
by way of a stamp certificate
denoting that the instrument has

been presented for adjudication.

(3) 1If the Collector is of opinion that the

instrument -

(a)

(b)

is not chargeable with stamp duty,
it may, subject to subsection (4),
be stamped with a stamp or by way
of a stamp certificate denoting
that the instrument is not
chargeable with stamp duty;

is chargeable with stamp duty, he
shall assess the stamp duty
payable, and, subject to
subsection (7), where the
instrument is stamped under
gsection 5 with a stamp or under
section 18E(l) by way of a stamp
certificate denoting payment of

the stamp duty so assessed, the
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instrument may also be stamped
with a stamp or by way of a stamp
certificate denoting that it is
duly stamped.";

(¢) 1in subsection (6), by adding "or by way of a stamp
certificate" before "denoting";

(d) in subsection (10), by adding "or on any stamp
certificate issued for the instrument," before "in

respect of which".

Appeal against assessment

Section 14 (1C) is amended by adding "or, where applicable, issue

a stamp certificate in respect of the instrument," before "to that

effect".

Non-admisgibility, etc. of
instruments not duly
stamped

Section 15(3) (a) is amended by repealing "or 13(2)" and

substituting ", 13(2) or 18E(1l)".

Presentation of copies of
instruments, etc.

Section 18B is amended -
(a) 1in subsection (2), by repealing everything after
"stamped, " and substituting "issue a stamp certificate
in respect of the instrument under Part IIA.";

(b) by repealing subsection (3).
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Part added

The following is added -

"PART IIA

STAMPING BY WAY OF STAMP CERTIFICATES

18cC. Interpretation

In this Part, unless the context otherwise requires -
nelectronic record" (ZEF#I#k) has the same meaning as in section
2 (1) of the Electronic Transactions Ordinance (Cap. 553);

"record" (#C%%) has the same meaning as in section 2 (1) of the

Electronic Transactions Ordinance (Cap. 553);

"gend" (&%) includes deliver or transmit by electronic means.

18D. Application of this Part
This Part shall apply to an instrument chargeable with stamp

duty under heads 1, 2 and 4 in the First Schedule.

18E. Stamping by way of stamp
certificates

(1) Subject to section 5(1A), the Collector may, for the
purpose of stamping any instrument to which this Part applies,
issue a stamp certificate in respect of the instrument, whether
or not the instrument is presented to the Collector for stamping.

(2) A stamp certificate may be issued in paper form or in

the form of an electronic record.

(3) The Collector may issue a stamp certificate -



Page 8
(a) to denote the payment or remission of stamp duty;
(b) to denote the payment or remission of any penalty
payable under this Ordinance;
(c) to denote the payment of an adjudication fee
payable under this Ordinance;
(d) to denote the fact that an instrument has been
presented for adjudication;
(e) to denote that an instrument is not chargeable
with stamp duty;
(f) to denote that an instrument is duly stamped; or
(g) to denote or endorse any particulars or matter
which the Collector is required or empowered to
denote or endorse under this Ordinance.
(4) The Collector shall keep a record of any stamp
certificate issued by him and, in so far as the stamp certificate
is not cancelled under section 18J, retain the record for a period

of not less than 15 years after the day of issue.

18F. Application for stamping without
presenting instruments

(1) A person may, in respect of an instrument to which this
Part applies and being an instrument specified by the Collector,
apply to the Collector for stamping the instrument without
presenting it.
(2) An application under subsection (1) shall -
(a) be made in such form as may be specified by the

Collector;
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(b) be signed by the applicant and sent to the
Collector, in such manner as the Collector may
determine; and
(c) 1in a case where stamp duty or penalty (if any) is
payable, be accompanied by payment of the stamp
duty or penalty (if any).
(3) For the purposes of subsection (1), an instrument to
be specified by the Collector -
(a) shall be specified by notice published in the
Gazette; and
(b) may be specified by reference to a class or
description of instruments.
(4) A notice under subsection (3) is subsidiary

legislation.

18G. Approval of application
made under section 18F

If the Collector is satisfied that -
(a) an application has been made in respect of an
instrument specified under section 18F(3); and
(b) section 18F(2) has been complied with,
the Collector may approve the application for stamping made under
section 18F and, in respect of the instrument, issue and send to

the applicant a stamp certificate.
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18H. Refusal of application
made under section 18F

(1) If the Collector is not satisfied that section 18G(a)
or (b) has been complied with, the Collector may refuse to approve
the application for stamping made under section 18F.

(2) Where the Collector refuses the application, the
Collector shall notify the applicant of the decision and the
reasons of refusal.

(3) Where the application is refused for failing to comply
with section 18G(a), the applicant may present the instrument to
the Collector for stamping under section 5(1) (a).

(4) Where the application is refused for failing to comply
with section 18G(b), the applicant may, after complying with
section 18G(b), make a new application to the Collector under

section 18F.

18I. Power of Collector to inspect
instrument or evidence

(1) Without prejudice to the generality of sections 18G and
18H, the Collector may, at any time after an application for
stamping an instrument is made under section 18F, require the
applicant or any other person, who possesses or controls the
following instrument or evidence, to present to the Collector for
inspection for the purposes of this Ordinance -

(a) the instrument; or

(b) such evidence as the Collector may deem necessary
in order to show to his satisfaction whether all
the facts and circumstances affecting the

liability of the instrument to stamp duty, or the
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amount of stamp duty chargeable on the instrument,
are fully and truly set forth in the instrument.
(2) Unless the instrument or evidence as provided under
subsection (1) is presented -
(a) in the case where a stamp certificate has not been
issued, the Collector may -
(1) refuse to issue a stamp certificate in
respect of the instrument; or
(ii) igssue a stamp certificate in respect of
the instrument subject to such
conditions as he sees fit; or
(b) in the case where a stamp certificate has been
issued, the Collector shall cancel the stamp

certificate under section 18J(1) (d).

18J. Power of Collector to cancel
stamp certificates

(1) The Collector shall cancel a stamp certificate if -

(a) the stamp duty, penalty or adjudication fee (if
any) paid in respect of an instrument to which the
stamp certificate relates has been returned,
repaid or refunded under this Ordinance;

(b) an allowance has been made in respect of the stamp
certificate under this Ordinance;

(c) the stamp certificate is subsequently found to
contain any error; or

(d) there is a failure to comply with section 18I (1).
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(2) Where a stamp certificate is cancelled under subsection
(1), the Collector shall -
(a) send to any one or more of the following persons
a notice in writing of the cancellation -
(i) the person who has claimed a refund or
an allowance;

(ii) where practicable, the parties who
executed the instrument to which the
stamp certificate relates or the person
who paid the stamp duty to which the
stamp certificate relates; or

(iii) the person who failed to comply with
section 18I(1); and
(b) cancel the record of the stamp certificate kept
in respect of the instrument.
(3) Where a stamp certificate is cancelled under subsection
(1) (a) or (b) for overpayment of stamp duty, the Collector may
issue a new stamp certificate denoting the payment of stamp duty
chargeable on the instrument.
(4) Where a stamp certificate is cancelled under subsection
(1) (¢), the Collector may, upon request or on his own initiative,
issue a new stamp certificate to rectify the error.
(5) Where a stamp certificate is cancelled under subsection
(1) (c) for any error concerning an undercharge of stamp duty, the
Collector may only issue a new stamp certificate denoting the
payment of stamp duty chargeable on the instrument after payment

of the undercharged stamp duty has been made.
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(6) Where a stamp certificate is cancelled under subsection
(1) (d), the Collector may issue a new stamp certificate after the

requirement under section 18I (1) has been complied with.".

10. Part heading amended

The heading to Part III is amended by adding "AND PART IIA" at
the end.
11. Contract notes, etc. in respect

of sale and purchase of Hong

Kong stock

Section 19 is amended -

(a) in subsection (1) (d), by adding ", or cause a stamp
certificate to be issued in respect of the instrument,"
before "to the effect";

(b} in subsection (7), by adding ", or issue a stamp
certificate in respect of the instrument," before "to
that effect".

12. Refund of stamp duty in respect

of sale and purchase of units
under unit trust schemes

Section 19A(2) is amended by adding "or, where applicable, the

stamp certificates issued in respect of the contract notes," before

"and the".

13.

Stamp duty chargeable on contracts, etc.
for sale of equitable estate or
interest in immovable property

Section 26 1is amended -
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(a) in subsection (3), by adding ", or issue a stamp
certificate denoting," before "the payment";
(b) in subsection (4), by adding ", or an application for
stamping is made to the Collector under section 18F in
respect of the conveyance within that period or that

longer period," before "the conveyance".

14. Chargeable agreements for sale
Section 29C is amended -
(a) 1in subsection (5B) (c), by repealing everything after
"may" and substituting -
"cancel -

(a) the stamp, if any, denoting
payment of the monies on the
agreement; or

(b) the stamp certificate, where
applicable, denoting payment of
the monies in respect of the
agreement.";

(b) 1in subsection (13) (a), by adding ", or issue a stamp
certificate in respect of the agreement," before "to

the effect".

15. Conveyances on sale of residential
property

Section 29D is amended -

(a) 1in subsection (1) -



Page 15
(i) by adding ", or an application for stamping
is made under section 18F," after
"stamping";
(ii) in paragraph (b), by repealing "or 13(2)"
and substituting ", 13(2) or 18E(1)";
(iii) by adding "or issue a stamp certificate in
respect of the conveyance on sale" before
the full stop;
(b) in subsections (2) (a), (3) (a), (b) and (c), (4) (a) and
(5) (a), by repealing "or 13(2)" and substituting ",

13(2) or 18E(1)".

16. Instruments specially exempted

Section 40(2) is amended by repealing "with a stamp denoting" and

substituting "to the effect".

17. Relief in case of gift to
exempted institution

Section 44 (3) is amended by adding "or by way of a stamp

certificate," before "denoting".

18. Relief in case of conveyance
from one associated body
corporate to another

Section 45(3) is amended by adding "or by way of a stamp

certificate," before "denoting".
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19. Instruments affecting immovable property
made for new Government lease or
exchange to be exempt

Section 46(1) and (2) is amended by repealing "thereon a
certificate" and substituting "on the instruments a certificate, or

issue a stamp certificate,".

20. Instruments confirmatory of
transactions during
Japanese occupation
to be exempt

Section 47 (2) is amended by repealing "thereon a certificate™ and
substituting "upon the instrument a certificate, or issue a stamp

certificate,".

21. Part heading amended
The heading to Part VI is amended by adding ", ETC." after

"STAMPS" .

22. Allowance for spoiled stamps
and stamp certificates
rendered unfit for
purpose intended

Section 48(1) is amended -
(a) Dby adding "or any stamp certificate rendered unfit for
the purpose intended" after "stamp spoiled";
(b) in paragraph (c), by adding ", or the stamp certificate

is igsued in resgpect of," after "used for".
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23. Section substituted

Section 49 is repealed and the following substituted -

"49. Allowance for stamps inadvertently
used and stamp certificates
inadvertently issued

(1) Subject to subsections (2) and (3), where -
(a) any person has inadvertently used a stamp for, or
a stamp certificate has been inadvertently issued
in respect of, an instrument chargeable with stamp
duty, and the stamp duty paid was of greater value
than was necesgsary; or
(b) any person has inadvertently used a stamp for, or
a stamp certificate has been inadvertently issued
in respect of, an instrument not chargeable with
stamp duty,
the Collector may, upon application, cancel the stamp or the stamp

certificate (as the case may be).

(2) An application under subsection (1) shall be made -

(a) within 2 years after the date of the instrument;
or
(b) if it is not dated, within 2 years after its

execution by the person by whom it was first or
alone executed.

(3) An application under this section in respect of a stamp
certificate inadvertently issued shall be made by the person who
can prove to the satisfaction of the Collector that the stamp duty
to which the stamp certificate relates was paid by him.

(4) If the Collector -
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(a) cancels a stamp in respect of an instrument
chargeable with stamp duty, he may, where the
instrument is stamped with a stamp denoting
payment of the stamp duty chargeable on it, allow
as spoiled the stamp so used; or

(b) cancels a stamp certificate in respect of an
instrument chargeable with stamp duty, he may
issue a new stamp certificate denoting payment of
the stamp duty chargeable on the instrument and
make an allowance for the overpayment of stamp
duty.

(5) If the Collector -

(a) cancels a stamp in respect of an instrument not
chargeable with stamp duty, he may allow as
gspoiled the stamp so used; or

(b) cancels a stamp certificate in respect of an
instrument not chargeable with stamp duty, he may
allow for the stamp duty paid.

(6) The total allowance made in respect of a stamp or stamp
certificate shall not exceed the stamp duty paid for stamping the
instrument.

(7) Where an allowance for the stamp duty paid has been made
in full, the Collector shall cancel the stamp used for, or the

stamp certificate issued in respect of, the instrument.".
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24. Manner of making, and time
for taking up, allowance

Section 51(1) is repealed and the following substituted -

"(1) In any case in which allowance is made under this Part
for a stamp, adhesive stamp or stamp certificate, the Collector
may -

(a) give in lieu of the stamp, adhesive stamp or stamp
certificate -

(i) money to the value of such stamp, or to
the amount of stamp duty denoted on such
stamp certificate;

(ii) other stamp of the same denomination or
value; or

(iii) 1f required and the Collector thinks
proper, a stamp of any other
denomination to the same value or issue
a stamp certificate denoting the same
amount,; or

(b) wuse a combination of any of the ways as provided
under subsection (1) (a) to effect the

allowance.".

25. First Schedule amended
The First Schedule is amended, in head 1(1aA) -
(a) in Note 2, in paragraph (b), by repealing "or 13(2)"
and substituting ", 13(2) or 18E(1)";
(b) in Note 3, in paragraph (b), by repealing "or 13(2)"

and substituting ", 13(2) or 18E(1)".
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Explanatory Memorandum

The principal object of this Bill is to amend the Stamp Duty
Ordinance (Cap. 117) to introduce an alternative system of stamping
under which the Collector of Stamp Revenue ("the Collector") may issue
a stamp certificate in respect of certain instruments chargeable with
stamp duty. Under the conventional system of stamping, all instruments
chargeable with stamp duty are required to be presented to the Collector
for stamping by means of a franking machine or an approved stamp.
Notwithstanding the introduction of the alternative system, the
conventional stamping system continues to apply.

2. Clause 2 amends the interpretation provision to expand the
definition of "stamped" to cover the issue of a stamp certificate.
3. Clause 3 amends section 5 to provide that where an instrument is
presented to the Collector for stamping under the conventional system,
the Collector may stamp the instrument by issuing a stamp certificate
unless he receives a written request for stamping under the
conventional system.

4. Clause 4 amends section 8 to take into account the introduction
of a stamp certificate. Other consequential amendments related to the
introduction of a stamp certificate are found in clauses 5, 6, 7, 10,
i1, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21 and 25.

5. Clause 8 amends section 18B(2) and repeals section 18B(3). In
view of the alternative stamping system, the existing provision
concerning the stamping and endorsement of a true copy of an instrument

chargeable with stamp duty by way of a certificate is not necessary.
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6. Clause 9 adds a new Part IIA consisting of 8 new sections on the

stamping of an instrument chargeable with stamp duty by way of a stamp

certificate (sections 18C to 18J) -

(a)

(c)

(e)

7. Clause 22

the new section 18C brings into this Part 2 definitions
from the Electronic Transactions Ordinance (Cap. 553)
and expands the meaning of "send";

the new section 18D defines the scope of application
of this Part;

the new section 18E empowers the Collector to generally
issue a stamp certificate whether or not the instrument
is presented to the Collector for stamping;

the new section 18F introduces the application
procedure for stamping an instrument specified by the
Collector without presenting it;

the new section 18G provides the conditions on which
the Collector may approve an application made under the
new section 18F;

the new section 18H provides the conditions on which
the Collector may refuse an application made under the
new section 18F;

the new section 18I empowers the Collector to inspect,
in respect of an application made under the new section
18F, the original instrument or any relevant evidence,
before and after a stamp certificate is issued;

the new section 18J empowers the Collector to cancel
a stamp certificate under certain circumstances.

amends section 48 in order that an allowance shall be

made by the Collector in respect of a stamp certificate in relation
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to which the relevant instrument is subsequently found to be void or
becomes unfit for its purpose.

8. Clause 23 repeals section 49 and replaces it with a new section
49 to add the situation where an allowance may be made in respect of
a stamp certificate inadvertently issued at a greater value of stamp
duty or for an instrument not chargeable with stamp duty.

9. Clause 24 amends section 51(1) to allow more flexibility in the
manner of making allowance by providing for a combination of any of

the ways stated under that section.



