A BILL
To Amend the Adoption Ordinance.
Enacted by the Legislative Council.
1. Short title and commencement
(1) This Ordinance may be cited as the Adoption (Amendment) Ordinance 2003.
(2) This Ordinance shall come 1nto operation on a day to be appointed by the
Secretary for Health, Welfare and Food by notice published in the Gazette.
2. Long title amended
The long title to the Adoption Ordinance (Cap. 290) 1s amended by repealing the
full stop and substituting ", to give effect in Hong Kong to the Convention on
Protection of Children and Co-operation in respect of Intercountry Adoption and to
provide for incidental and connected matters.".
3. Part heading added
The following is added immediately before section 1---
"PART 1
Preliminary".
4. Interpretation
Section 2 1s amended---
(a) in the definition of "adoption order", by repealing everything after ”(ﬁﬁ?&ﬁj)”
and substituting "means an order under section 4, whether or not section 20C(2)
applies in respect of the order;";
(b) by repealing the definition of "Court" and substituting---
""Court" (1*[%) means---
(a) subject to paragraph (b), the Court of First Instance or the District Court;
(b) in Part 5, the Court of First Instance;";
(c) in the definition of "father", by repealing "illegitimate infant, means the
natural" and substituting "infant born out of wedlock, means the birth";
(d) in the definition of "parent", by repealing "1llegitimate" and substituting "born
out of wedlock";
(e) in the definition of "relative", in paragraph (b), by repealing "i1llegitimate"
and substituting "born out of wedlock";
(f) by adding---
""accredited body" (ﬁ%ﬁﬁﬁJﬁ§ﬁ%) means a body of persons approved under section 26;".
5. Part heading added
The following is added immediately after section 3---
"PART 2".
6. Section substituted
Section 4 1s repealed and the following substituted---



"4, Power to make adoption orders

Subject to the provisions of this Ordinance, the Court may, upon an application
made 1n the prescribed manner, make an order authorizing---
(a) the sole applicant; or
(b) the applicants who apply jointly as 2 spouses,
to adopt an infant.".
7. Commencement and transfer of adoption applications

Section 4A(1) 1s amended---
(a) by repealing "An" and substituting "Subject to section 20C(3), an";
(b) by repealing ”ﬁﬂﬂﬁ” and substituting "HEE".
C026C.txt8. Restrictions on making adoption orders

Section 5 is amended---
(a) by repealing subsections (1), (2), (3) and (4) and substituting---

"(1) The Court shall not make an adoption order in respect of an infant under
section 4(a) unless the applicant---
(a) 1s the mother or father of the infant;
(b) 1s a relative of the infant and has attained the age of 21 years;
(c) 1s a person who 1s married to a person---

(1) who 1s a birth parent of the infant; and

(i1) to whom the infant was born in lawful wedlock; or
(d) has attained the age of 25 years.

(2) The Court shall not make an adoption order in respect of an infant under
section 4(b) unless---
(a) one of the applicants 1s the mother or father of the infant; or
(b) the condition set out in subsection (1)(b) or (d) is satisfied in the case of
one of the applicants and the other applicant has attained the age of 21 years.";
(b) in subsection (5)(a)---

(1) by adding "but subject to section 20C(4)," after "in any case,";

(11) by repealing "infant or who" and substituting "infant, or who";
(c) by repealing subsection (5E) and substituting---

"(5E) Where---
(a) a parent revokes his consent by a written notice under subsection (5C); or
(b) the Court makes an order under subsection (5D) revoking a consent,
then---
(c) the parental rights, duties, obligations and liabilities relating to the child
shall vest 1n the parent; but
(d) the revocation shall not affect any right, duty, obligation or liability so far
as 1t relates to any period before the day when the Director receives the notice or



the date of the order (as the case may be).";
(d) in subsection (5F), by repealing "interests of the welfare" and substituting
"best interests";
(e) 1in subsection (6), by repealing "An" and substituting "Subject to section 20C(5),
an";
(f) in subsection (7)---

(1) 1nparagraph (a), by repealing "paragraph (aa)" and substituting "paragraphs
(aa) and (ab)";

(11) in paragraph (aa), by repealing "natural" and substituting "birth";

(111) by adding---
"(ab) where the applicant applies by virtue of subsection (1)(c), the infant has
been continuously in the actual custody of the applicant and the birth parent referred
to 1in that subsection for at least 13 weeks immediately preceding the date of the
order;";

(1v) in paragraph (b)---
(A) by adding "lodged with the Director," before "not less than";
(B) by repealing "lodged with the Director" where 1t last appears;
(g) by repealing subsection (8) and substituting---

"(8) For the purposes of subsection (7), continuous actual custody shall not be
regarded as broken during any period when the infant---
(a) 1s an 1n-patient 1n a hospital;
(b) resides at a boarding school either in or outside Hong Kong; or
(c) receives full-time education outside Hong Kong.".
9. Section added

The following is added before section 5A---
"SAA. Applicant's authorization for
criminal record checking

If a person lodging a notice referred to in section 5(7)(b) 1s not an applicant
under section 27(1) or (2), he shall in the notice include his authorization to the
Commissioner of Police in like terms as those set out in section 27(3)(a) and (b),
and all of the provisions of section 28 shall apply in relation to the person as if
the authorization were an application submitted in accordance with section 27(3).".
10. Revocation of section 5A order

Section 5B is amended---
(a) in subsection (1)(b), by repealing ”ﬁ%ﬁfﬁfﬁﬁ%i Lﬁﬁ;&” and substituting ”E@ﬁﬁ
BT -
(b) in subsection (2), by repealing "#'IX=F * F " and substituting "FUfHZE
A E TPy J}H’ S e



(c) 1in subsection (4), by repealing "for the welfare" and substituting "in the best
interests".
11. Dispensing with consent to adoption
Section 6 is amended---
(a) in subsection (3), by repealing everything before "without knowing" and
substituting---

"(3) The consent required by section 5(5)(a) may be given";
(b) in subsection (4), by repealing "welfare" and substituting "best interests".
12. Evidence of consent of parent or guardian

Section 7(3) 1s amended---

(a) by repealing "the mother of an infant" and substituting "any person whose consent
18 required by section 5(5)(a)";
(b) 1n paragraph (a)---
(1) by repealing "6 weeks" and substituting "4 weeks";
(i1) by repealing ”?2” and substituting ”?J%%”.
13. Functions of Court as to adoption orders
Section 8 is amended---
(a) in subsection (1)---

(1) inparagraph (a), by adding "(other than a birth parent referred to in section
5(1)(c) if the adoption order 1s applied for by virtue of that section)" after "every
person";

(11) in paragraph (b)---

(A) by repealing "for the welfare" and substituting "in the best interests";
(B) by adding "and opinions" after "the wishes";
(C) by repealing "and" at the end;

(111) by adding---
"(ba) that section 5AA or 27(3) (as the case may be) has been complied with and
that, taking into account the information obtained by the Director from the
Commissioner of Police, the applicant 1s a fit and proper person to be granted the
adoption order; and";
(b) 1n subsection (1A), by repealing "true" and substituting "original".
14. Interim orders

Section 9(1) 1s amended by adding "and section 20C(7)" after "this section".
15. Part heading added

The following is added immediately after section 12---

"PART 3".
16. Rights and duties of parents and



capacity to marry

Section 13(1) and (2) 1s repealed and the following substituted---

"(1) Upon an adoption order being made---
(a) all rights, duties, obligations and liabilities of the parents (other than a birth
parent referred to in section 5(1)(c) 1f the order 1s applied for by virtue of that
section) or guardians of the infant in relation to the future custody, maintenance
and education of the infant (in this section referred to as "the relevant matters"),
including all rights to appoint a guardian to consent or give notice of dissent to
marriage, shall be extinguished;
(b) all the relevant matters shall vest in and be exercisable by and enforceable
against the adopter, as 1f---

(1) where the order 1s applied for by virtue of section 5(1)(c), the infant were
a child born to the adopter and the birth parent referred to in that section in lawful
wedlock;

(11) in any other case, the infant were a child born to the adopter in lawful
wedlock; and
(c) in respect of the relevant matters---

(1) where the order 18 applied for by virtue of section 5(1)(c), the infant shall
stand to the adopter and that parent exclusively in the position of a child born to
them in lawful wedlock;

(11) in any other case, the infant shall stand to the adopter exclusively in
the position of a child born to the adopter in lawful wedlock.

(2) In any case where---

(a) 2 spouses are the adopters; or

(b) the adopter's spouse i1s the birth parent referred to in section 5(1)(c),
then, 1n respect of the relevant matters, and for the purposes of the jurisdiction
of any court whatsoever to make orders as to the custody and maintenance of and right
of access to children---

(c) the spouses, or the adopter and the spouse, as the case may be, shall stand to
each other and to the infant in the same relation as they would have stood if the
infant had been born to them in lawful wedlock; and

(d) the infant shall stand to them respectively in the same relation as to a lawful
father and mother respectively.".

17. Cessation of certain orders, etc.

Section 14(1) 1s amended by repealing "1llegitimate" and substituting "born out
of wedlock".

18. Intestacies, wills and settlements

Section 15 is amended---



(a) by repealing subsection (1) and substituting---

"(1) Where, at any time after the making of an adoption order, the adopter or the
adopted person or any other person dies intestate in respect of any property, that
property shall devolve in all respects---

(a) subject to paragraph (b), as 1f the adopted person were the child of the adopter
born in lawful wedlock and were not the child of any other person; and

(b) where the order was applied for by virtue of section 5(1)(c), as 1f the adopted
person were the child of the adopter and the birth parent referred to in that section
born in lawful wedlock and were not the child of any other person.";

(b) in subsection (2)(b)---

(1) by adding "subject to subsection (3)," before "any reference";

(11) by repealing "natural" and substituting "birth";

(c) 1in subsection (2)(c), by repealing everything after "would be related to" and
substituting---
"the adopted person i1n that degree---

(1) subject to subparagraph (11), 1f the adopted person were the child of the
adopter;

(11) where the order was applied for by virtue of section 5(1)(c), 1f the
adopted person were the child of the adopter and the birth parent referred to in that
section,

born in lawful wedlock and were not the child of any other person.";

(d) by adding---

"(3) Where the order was applied for by virtue of section 5(1)(c), subsection (2)(b)
shall not apply in relation to the birth parent referred to in that section.".
19. Effect of adoption outside Hong Kong

Section 17 1s amended---

(a) in subsection (2), by adding "(other than a Convention adoption)" before ",
if---";

(b) 1n subsection (2)(b) and (c)(11), by repealing "natural" and substituting
"birth";

(c¢) by adding---

"(4) In this section, the expression "Convention adoption" (j?ﬁgﬁﬁi%) shall have
the meaning assigned to it in paragraph (b) of the definition of the expression in
section 20A(1) as if the reference to "section 20F" in that paragraph were a reference
to "section 17".".

20. Part heading added

The following is added immediately after section 17---

"PART 4".



21. Adopted Children Register

Section 18 1s amended---
(a) in subsection (1), by repealing everything after "such entries as" and
substituting---
"may be---
(a) directed to be made in 1t by adoption orders; or
(b) required to be made under section 1(1)(a) of Schedule 1,

but no other entries.";
(b) in subsection (4), by adding "or pursuant to section 1(1)(b) of Schedule 1" after
"pursuant to section 19";
(c) 1n subsection (5), by repealing "and of section 19" and substituting ", section
19 and Schedule 1".
22. Registration of adoptions

Section 19 1s amended---
(a) in subsection (1)---

(1) by repealing "the Schedule" and substituting "Schedule 2";

(11) by repealing "columns" and substituting "i1tems";
(b) by adding---

"(6) Without prejudice to the operation of the provisions in this Part, Schedule
1 shall have effect in relation to the registration of a registrable adoption made
outside Hong Kong (as defined in section 1(4) of that Schedule).".
23. Amendment of adoption orders and
rectification of Registers

Section 20(1) 1s amended by repealing "The Court may" and substituting "The Court
by which an adoption order has been made may".
24. Part 5 added

The following is added immediately after section 20---
"PART 5
The Convention
20A. Interpretation of Part 5

(1) In this Part, unless the context otherwise requires---
"the Convention" ( {“*#%) ) means the Convention on Protection of Children and
Co-operation 1n respect of Intercountry Adoption done at the Hague on 29 May 1993
or such Convention as may be amended from time to time and as applied to Hong Kong;
"Convention adoption" (j?ﬁgﬁﬁi%) means an adoption to which the Convention applies
by virtue of Article 2 (as read together with Article 3) of the Convention and--

(a) subject toparagraph (b), in respect of which Hong Kong acts as the State of origin



or the receiving State;

(b) for the purposes of section 20F, whether or not Hong Kong acts as the State of
origin or the receiving State in respect of the adoption;

"Convention adoption certificate" (jfﬁgﬁﬁ?iﬁﬁfﬂ) means a certificate certifying the
matters set out in Article 23 of the Convention;

"Convention adoption order" (jfﬁgﬁﬁ%%ﬁj) means an adoption order made pursuant to
section 20C(2);

"receiving State" (U¥#:[) has the meaning assigned to it in Article 2(1) of the
Convention;

"State of origin" (RUE') has the meaning assigned to it in Article 2(1) of the
Convention.

(2) For the purposes of this Part and for the purposes of the Convention as it
has effect under this Ordinance, "Contracting State" (ii##B) means any State
declared as such by an order under section 20D(1), whether or not 1t 1s a Contracting
State only in respect of such territorial unit or units as specified in the order.
20B. Convention to have force of law in Hong Kong

Subject to the provisions of this Part, the Articles of the Convention set out
in Schedule 3 shall have the force of law in Hong Kong.
20C. Application of the other Parts of this Ordinance

(1) Subject to the provisions of this Part, all the provisions of the other Parts
of this Ordinance shall apply in relation to a Convention adoption.

(2) An adoption order under section 4 shall be made as a Convention adoption order
1f the application 1s made in respect of a Convention adoption.

(3) An application made under section 4 for the grant of a Convention adoption
order shall be commenced in the Court, and section 4A shall not apply in relation
to the application.

(4) Sections 5(5)(a), (5A), (5B), (5C), (5D), (5E) and (5F), 5A, 5B, 6 (other
than subsection (2)) and 7 shall not apply in relation to any Convention adoption
in respect of which Hong Kong acts as the receiving State.

(5) Section 5(6) shall not apply in relation to any Convention adoption order,
and the Court shall not make a Convention adoption order in respect of an infant
unless---
(a) (1f Hong Kong acts as the receiving State) the applicant habitually resides in
Hong Kong and the infant habitually resides in a Contracting State; or
(b) (1f Hong Kong acts as the State of origin) the infant habitually resides in Hong
Kong and the applicant habitually resides in a Contracting State.

(6) Where---
(a) an application 1s made for a Convention adoption order; and



(b) the Convention adoption 1s one in respect of which Hong Kong acts as the receiving
State,

then---

(c) section &(l)(a) shall not apply; and

(d) the Court shall be satisfied that any person whose consent 1S necessary under
section 5(5)(b), and whose consent 1s not dispensed with, has consented to and
understands the nature and effect of the adoption order for which the application
1s made.

(7) Section 9 shall not apply in relation to an application for a Convention
adoption order.
20D. Contracting States

(1) For the purposes of the Convention as 1t has effect under this Ordinance,
the Secretary for Health, Welfare and Food may, by order published in the Gazette,
declare that a State specified in the order---

(a) 1s a Contracting State; or

(b) (where a State has made a declaration under Article 45 of the Convention so that
the Convention applies only to such territorial unit or units as specified in the
declaration) 1s a Contracting State in respect of any territorial unit or units
specified in the order.

(2) Unless the order under subsection (1) otherwise provides, the Convention as
1t has effect under this Ordinance shall apply to a Convention adoption between Hong
Kong and a Contracting State only in relation to an application---

(a) made pursuant to Article 14 of the Convention; and

(b) received onor after such date of the coming into effect of the Convention between
Hong Kong and that State as specified in the order.

20E. Central Authority

(1) The functions under the Convention of the Central Authority shall be
discharged by the Director.

(2) Any applicationmade under Article 14 of the Convention by a person habitually
resident in Hong Kong for the adoption of an infant habitually resident in a
Contracting State shall be addressed to the Director as the Central Authority in Hong
Kong.

(3) In complying with the obligation to provide any report or other information
under Article 15 or 16 of the Convention, the Director as the Central Authority may
request any person as he may specify tomake a report to himwith respect to any matter
which appears to him to be relevant; and the person shall comply with such a request.

(4) The Director may, to the extent permitted by the provisions of the Convention,
delegate his functions as the Central Authority to accredited bodies.



20F. Recognition of Convention adoption
made outside Hong Kong

(1) This section applies to and in relation to a Convention adoption made 1in
accordance with the provisions of the Convention---

(a) 1n a Contracting State; or
(b) in any other part of the People's Republic of China where the Convention 1s in
force.

(2) Subject to sections 20G and 20H, a Convention adoption to which this section
applies shall, for the purposes of this Ordinance and all other Ordinances, have the
same effect as an adoption order validly made in accordance with this Ordinance in
respect of a full adoption (as defined in section 20G(2)), and shall have no other
effect.

(3) A Convention adoption certificate in respect of an adoption issued by the
competent authority authorized in that behalf in the place where the adoption was
made 1s for all purposes prima facie evidence of the facts stated on it.
20G. Convention adoption not recognized as
full adoption on application to Court

(1) Where, in the case of a Convention adoption referred to in section 20F(1),
the Court 1s satisfied, on an application under this subsection, that---

(a) under the law of the place in which the adoption was made, the adoption 1S not
a full adoption;

(b) the consents referred to in Article 4(c) and (d) of the Convention have not been
given for a full adoption; and

(c) 1t would be more favourable to the adopted person for a direction to be given
under this subsection,

the Court may direct that section 20F(2) shall not apply, or shall not apply to such
extent as may be specified in the direction.

(2) In this section, "full adoption" (%€§§jﬁ§§) means an adoption by virtue of
which the adopted person falls to be treated in law as if he were not the child of
any person other than the adopter.
20H. Convention adoption not recognized
on public policy ground

(1) The Court may on application declare that a Convention adoption referred to
in section 20F(1) shall not be recognized in Hong Kong on the ground that the adoption
1s manifestly contrary to public policy, taking into account the best interests of
the infant.

(2) Except as provided in subsection (1), the validity of a Convention adoption
to which section 20F applies shall not be impugned in Hong Kong in proceedings 1n



any court.
20I. Convention adoption certificate
1ssued 1n Hong Kong

The Court may on an application by a person 1ssue a Convention adoption
certificate in respect of a Convention adoption order.".
25. Heading substituted

The heading "MISCELLANEOUS" before section 21 1s repealed and the following
substituted---

"PART 6

Offences".
26. Supervision of infants

Section 21(3) is amended by repealing "of $2,000" and substituting "at level 6".
27. Prohibition of certain payments

Section 22 1s amended---
(a) in subsection (1), by repealing everything after "of an infant" and
substituting---
", except---
(a) in consideration of the professional services of a qualified barrister or
solicitor within the meaning of the Legal Practitioners Ordinance (Cap. 159);
(b) payment to an accredited body for 1ts cost and expenses reasonably incurred in
connection with the adoption or proposed adoption of an infant.";
(b) in subsection (2), by repealing "of $2,000" and substituting "at level 6".
28. Restrictions upon advertisements

Section 23 1s amended---
(a) in subsection (1)(c), by repealing ”Eﬁﬁﬁ?i” and substituting ”%%%?ﬁﬁ?iﬁq”;
(b) in subsection (2), by repealing "of $1,000" and substituting "at level 5".
29. Sections added

The following are added---
"23A. Restriction on arranging adoption and
placing of infant for adoption

(1) Other than the Director or any person authorized by the Director for the
purposes of this subsection, a person shall not make arrangements for the adoption
of an infant, or place an infant for adoption, unless---
(a) the prospective adopter or (where 2 spouses are the prospective adopters) either
of the prospective adopters i1s a parent or relative of the infant; or
(b) the person 1s acting in pursuance of an order of the Court.

(2) A person who---
(a) takes part in the management or control of a body of persons (corporate or



unincorporate) which---

(1) exists wholly or partly for the purpose of making arrangements for the
adoption of infants; and

(11) 18 not a person authorized by the Director for the purposes of subsection
(1);

(b) contravenes subsection (1); or

(c) receives an infant placed with him in contravention of subsection (1),
shall be guilty of an offence and shall be liable to a fine at level 6 and to
imprisonment for 6 months.

(3) In any proceedings for an offence under subsection (2)(a), proof of things
done or of words written, spoken or published (whether or not in the presence of any
party to the proceedings) by any person taking part in---

(a) the management or control of a body of persons (corporate or unincorporate); or
(b) making arrangements for the adoption of infants on behalf of the body,
shall be admissible as evidence of the purpose for which that body exists.

(4) For the purposes of this section, a person shall be deemed to make
arrangements for the adoption of an infant 1f---

(a) he enters into any agreement or makes any arrangement for, or for facilitating,
the adoption of the infant by any other person, whether the adoption 1s effected,
or 1s intended to be effected, in Hong Kong or elsewhere;

(b) he initiates or takes part in any negotiations of which the purpose or effect
18 the conclusion of any agreement, or the making of any arrangement, as referred
to 1n paragraph (a); or

(c) he causes another person to do an act specified in paragraph (a) or (b).
[cf. 1976 ¢.36 s.11 U.K.; 1976 c.36 s.72(3) U.K.]

23B. Order passing care and control of infant

with a view to his adoption

(1) Where on an application made to the Court by the Director in relation to an
infant residing in Hong Kong, the Court is satisfied that care and control of the
infant should be passed to a person authorized by the Director for the purposes of
this subsection with a view to adoption of the infant by a person not residing in
Hong Kong, then the Court may, subject to subsection (2), make an order to that effect.

(2) The Court shall not make an order under subsection (1) unless 1t 1is
satisfied---

(a) that---

(1) the infant 1s freed for adoption by virtue of an order made under section
5A;

(11) consent for the infant to be adopted has been given by each and every



person whose consent 18 required by section 5(5)(a); or

(111)  (where any person whose consent 1s required by section 5(5)(a) has not
given such consent) were the applicationmade for an adoption order, his consent ought,
in all the circumstances of the case, to be dispensed with under section 6; and
(b) that the order will be in the best interests of the infant, due consideration
being for this purpose given to the wishes and opinions of the infant, having regard
to the age and understanding of the infant.
23C. Restriction on removal of infant
with a view to adoption

(1) Except under the authority of an order under section 23B, it shall not be
lawful for any person to take or send an infant residing in Hong Kong to any place
outside Hong Kong with a view to the adoption of the infant by any person not being
a parent or relative of the infant.

(2) Any person who takes or sends an infant out of Hong Kong to any place in
contravention of subsection (1), or makes or takes part in any arrangement for placing
an infant with any person for the purpose of adoption as referred to in that subsection,
shall be guilty of an offence and shall be liable to a fine at level 6 and to
imprisonment for 6 months.

(3) For the purpose of subsection (2), a person shall be deemed to take part in
an arrangement for placing an infant with a person 1f---
(a) he facilitates the placing of the infant with that person;
(b) he initiates or takes part in any negotiations of which the purpose or effect
18 the conclusion of any agreement or the making of any arrangement for such placement;
or
(c) he causes another person to do an act specified in paragraph (a) or (b).".
[c.f. 1976 c. 36 s. 56 U.K.]
30. Part heading added

The following is added immediately before section 25---

"PART 7

Miscellaneous".
31. Sections added

The following are added---
"26. Accredited bodies

(1) The Director may approve a body of persons (corporate or unincorporate) as
an accredited body in accordance with the principles set out 1in Articles 10 and 11
of the Convention.

(2) Without prejudice to the operation of section 20E(4), an accredited body may,
subject to the prior authorization of the Director, make arrangements for---



(a) the adoption in a place outside Hong Kong of an infant residing in Hong Kong,
and 1n so acting pursuant to the prior authorization, the accredited body shall be
regarded as a person authorized by the Director for the purposes of sections 23A(1)
and 23B(1);

(b) the adoption in Hong Kong of an infant residing out of Hong Kong, or place such
an infant for such an adoption, and in so acting pursuant to the prior authorization,
the accredited body shall be regarded as a person authorized by the Director for the
purposes of section 23A(1),

whether the adoption 1s a Convention adoption (as defined in section 20A(1)) or

otherwise.

27. Application for assessment of suitability

to be an adoptive parent

(1) Subject to subsection (2), a person resident in Hong Kong may apply to the
Director for assessment of his suitability to be an adoptive parent of any infant
of whom he 1s neither a parent nor a relative.

(2) Where a person habitually resident 1n Hong Kong intends tomake an application
under Article 14 of the Convention in accordance with section 20E(2), the person shall
apply to the Director for assessment of his suitability to be an adoptive parent of
any infant who habitually resides in a Contracting State.

(3) An application under subsection (1) or (2) shall be made 1n writing and
submitted together with---

(a) such information as the Director may require; and
(b) a notice from the applicant to the Commissioner of Police authorizing the
Commissioner of Police---

(1) to inform the Director whether or not the applicant has at any time been
convicted of any offence in Hong Kong or elsewhere; and

(11) 1f the applicant has a previous conviction, to release to the Director
the particulars of the conviction.

(4) The Director may refuse to consider an application in respect of which
subsection (3) 1s not complied with.

(5) On receipt of an application for an assessment under subsection (1) or (2),
the Director may---

(a) designate an accredited body to collect such information as the Director may
reasonably require to enable him to make the assessment;

(b) 1nmaking his assessment, take into account any recommendation made by that body
on the basis of such information.

28. Duty to proceed with criminal record

checking, and etc.



(1) On receipt of an application submitted tohim in accordance with section 27(3),
the Director shall make inquiries with the Commissioner of Police to ascertainwhether
or not the applicant has been convicted of any offence in Hong Kong or elsewhere.

(2) For the purposes of subsection (1), the Director may require the applicant
to---

(a) attend before a public officer authorized by the Commissioner of Police for the
purpose of subsection (3); and
(b) allow that officer to take and record his fingerprints.

(3) For the purpose of verifying whether or not the applicant has been convicted
of an offence in Hong Kong or elsewhere, a public officer authorized by the
Commissioner of Police for the purpose of this subsection may take and record the
fingerprint impressions of the applicant for checking against police records, but
any fingerprints obtained pursuant to this subsection shall be destroyed as soon as
reasonably practicable after the record checking has been conducted.

(4) The Director may release to such person as the Director may consider
appropriate any information that the Director has obtained from the Commissioner of
Police pursuant to section 27(3).

29. Director's assessment, prospective adoptive parent and placement

(1) After considering an application made under section 27(1) or (2), the
Director may decide that the applicant 1s suitable or 1s not suitable (as the case
may be) to be an adoptive parent.

(2) If the Director decides that an applicant under section 27(1) or (2) 1is
suitable to be an adoptive parent, he may, as and when the Director 1s of the opinion
that the placement of a particular infant with the applicant would be in the best
interests of that infant, proceed with the placement or authorize an accredited body
to proceed with the placement.

(3) Subject to section 6(4), where an infant has been placed with the applicant
pursuant to subsection (2) and, at any time after the placement, the Director i1s of
the opinion that the continued placement of the infant with the applicant would not
be in the infant's best interests, the Director may terminate the placement or direct
the accredited body to terminate the placement.

30. Appeals
If a person is aggrieved by the Director's decision---
(a) on the assessment of that person's suitability to be an adoptive parent;
(b) to terminate a placement;
(c) on the person's application to become or continue to be an accredited body; or
(d) to suspend or revoke the person's status as an accredited body,
the person may, within 28 days of receiving notice of the decision, appeal to the



Administrative Appeals Board.".

32. Schedule substituted
The Schedule is repealed and the following substituted---
"SCHEDULE 1 [ss. 18 & 19(6)]

Registration of certain adoptions made outside Hong Kong

1. Registration of adoptions on the Director's application

(1) If the Registrar 1s satisfied, upon the Director's request for an entry to
be made 1n the Adopted Children Register under this section, that the Director has
furnished him with sufficient particulars relating to an infant adopted under a
registrable adoption made outside Hong Kong to enable such an entry to be made for
the infant---

(a) he shall make the entry accordingly; and
(b) if he 1s also satisfied---

(1) that the infant and a child to whom an entry in the registers of births relates
are the same person, he shall ensure that the entry in those registers 1s marked with
the word "Adopted" or the words ”€7ﬁE§%”, followed by the name (in brackets) of the
country in which the adoption was effected; or

(11) from documents furnished by the Director, that the infant has previously
been the subject of an adoption order made by the Court, he shall cause the previous
entry i1n the Adopted Children Register to be marked with the word "Re-adopted" or
the words ”FJ§7ﬁE§%”, followed by the name (in brackets) of the country in which the
adoption was effected.

(2) An entry made 1in the Adopted Children Register pursuant to this section shall
be made in the form set out in Schedule 2 of this Ordinance.

(3) Onmaking a request to the Registrar under subsection (1), the Director shall
specify the particulars to be entered under the headings in items 2, 3, 4, 5 and 6
of the form set out in Schedule 2 of this Ordinance, supported with such documents
as the Registrar may require, and---

(a) where the Director 1s not aware of the precise date or the country of birth of
the infant, the particulars of that date or that country (as the case may be) may
be omitted from the entry in the Adopted Children Register; and

(b) where the name or surname which the infant is to bear after the adoption differs
fromhis original name or surname, the new name or surname shall be specified instead
of the original,

and 1f a new name or surname 1S specified pursuant to paragraph (b), the Director
shall also furnish to the Registrar proof (if available to the Director) that the
infant and a child whose entry in the registers of births has been marked with the
word "Adopted" or the words ”§7ﬁﬁ%i” are the same person.



(4) In this section---

"registrable adoption made outside Hong Kong" (PJ$T§37ffHﬁE;i) means- - -
(a) a Convention adoption in respect of which---

(1) Hong Kong acted as the State of origin; and

(11) an adoption order was made outside Hong Kong on or after the commencement
of this Schedule; or
(b) an adoption to which section 17 of this Ordinance applies, 1f---

(1) the adopted person was an infant residing in Hong Kong before he was placed
for the adoption; and

(11) the adoption order concerned was made on or after the commencement of
this Schedule.

2. Rectification of registers

(1) If the Registrar 1s satisfied, upon the Director's request for rectification
of an entry in the Adopted Children Register under this section, that an adoption
order in respect of a registrable adoption made outside Hong Kong (as defined in
section 1(4)) 1s amended or revoked, he shall---

(a) cause the entry 1n the Adopted Children Register to be amended accordingly; or
(b) cause the marking of the entry in the registers of births or the Adopted Children
Register to be cancelled.

(2) A copy or extract of an entry in any register, being an entry the marking
of which i1s cancelled under this section, shall be deemed to be an accurate copy 1f
and only 1f both the marking and cancellation are omitted from the copy.

SCHEDULE 2 [s.19(1) & Sch.1]

Form
FET FRPIFURA
FORM OF ENTRY IN ADOPTED CHILDREN REGISTER
1. ﬁﬂfﬁ?ﬁﬁﬁ
No. of entry
2. = hE PR g
Date and country of birth

of child
3. kg

Surname and name of child
4. S IEY]

Sex of child
5. % Lp‘ﬁﬁﬁ?ﬁi g I E
s [l E 4



Surname and name, address
and occupation of adopter
or adopters

6. fpEA I R4
e 7
Date of adoption order and
description of Court which
made the order

7. EE
Date of entry

8. ﬁf%'amﬁ% EF{QW}%‘?ED"‘FJEU
I8 EIIF[LJ}‘E}‘%{
Signature of officer deputed
by Registrar to attest
the entry
9. (IR (FT1IST)
VR Ik o X%
HEE (D)
Status of permanent
resident of the Hong
Kong Special
Administrative Region
under the Immigration
Ordinance (Cap. 115)
(Established/
Not established)
SCHEDULE 3 [s. 20B]
Relevant Provisions of Convention on Protection of
Children and Co-operation in Respect of
Intercountry Adoption
(Done at the Hague on 29 May 1993)
CHAPTER I---SCOPE OF THE CONVENTION
Article 2
(1) The Convention shall apply where a child habitually resident in one
Contracting State ("the State of origin") has been, is being, or 1s to be moved to
another Contracting State ("the receiving State") either after his or her adoption



in the State of origin by spouses or a person habitually resident in the receiving
State, or for the purposes of such an adoption in the receiving State or in the State
of origin.

(2) The Convention covers only adoptions which create a permanent parent-child
relationship.
Article 3

The Convention ceases to apply i1f the agreements mentioned in Article 17,
sub-paragraph (c), have not been given before the child attains the age of eighteen
years.
CHAPTER I1---REQUIREMENTS FOR INTERCOUNTRY ADOPTIONS
Article 4

An adoption within the scope of the Convention shall take place only if the
competent authorities of the State of origin---
(a) have established that the child 1s adoptable;
(b) have determined, after possibilities for placement of the child within the State
of origin have been given due consideration, that an intercountry adoption is in the
child's best interests;
(c) have ensured that---
(1) the persons, institutions and authorities whose consent 1S necessary for adoption,
have been counselled as may be necessary and duly informed of the effects of their
consent, in particular whether or not an adoption will result in the termination of
the legal relationship between the child and his or her family of origin,
(2) such persons, institutions and authorities have given their consent freely, in
the required legal form, and expressed or evidenced in writing,
(3) the consents have not been induced by payment or compensation of any kind and
have not been withdrawn, and
(4) the consent of the mother, where required, has been given only after the birth
of the child; and
(d) have ensured, having regard to the age and degree of maturity of the child, that---
(1) he or she has been counselled and duly informed of the effects of the adoption
and of his or her consent to the adoption, where such consent 1s required,
(2) consideration has been given to the child's wishes and opinions,
(3) the child's consent to the adoption, where such consent 1s required, has been
given freely, in the required legal form, and expressed or evidenced in writing, and
(4) such consent has not been induced by payment or compensation of any kind.
Article 5

An adoption within the scope of the Convention shall take place only if the
competent authorities of the receiving State---



(a) have determined that the prospective adoptive parents are eligible and suited
to adopt;
(b) have ensured that the prospective adoptive parents have been counselled as may
be necessary; and
(c) have determined that the child 1s or will be authorized to enter and reside
permanently 1n that State.
CHAPTER I11I---CENTRAL AUTHORITIES AND ACCREDITED BODIES
Article 7

(1) Central Authorities shall co-operate with each other and promote co-
operation amongst the competent authorities in their States to protect children and
to achieve the other objects of the Convention.

(2) They shall take directly all appropriate measures to---
(a) provide information as to the laws of their States concerning adoption and other
general information, such as statistics and standard forms;
(b) keep one another informed about the operation of the Convention and, as far as
possible, eliminate any obstacles to 1ts application.
Article 8

Central Authorities shall take, directly or through public authorities, all
appropriate measures to prevent improper financial or other gain in connection with
an adoption and to deter all practices contrary to the objects of the Convention.
Article 9

Central Authorities shall take, directly or through public authorities or other
bodies duly accredited 1n their State, all appropriate measures, 1n particular to---
(a) collect, preserve and exchange information about the situation of the child and
the prospective adoptive parents, so far as 1s necessary to complete the adoption;
(b) facilitate, follow and expedite proceedings with a view to obtaining the
adoption;
(c) promote the development of adoption counselling and post-adoption services in
their States;
(d) provide each other with general evaluation reports about experience with
intercountry adoption;
(e) reply, in so far as is permitted by the law of their State, to justified requests
from other Central Authorities or public authorities for information about a
particular adoption situation.
Article 10

Accreditation shall only be granted to and maintained by bodies demonstrating
their competence to carry out properly the tasks with which they may be entrusted.
Article 11



An accredited body shall---
(a) pursue only non-profit objectives according to such conditions and within such
limits as may be established by the competent authorities of the State of
accreditation;
(b) be directed and staffed by persons qualified by their ethical standards and by
training or experience to work in the field of intercountry adoption; and
(c) be subject to supervision by competent authorities of that State as to 1ts
composition, operation and financial situation.
Article 12

A body accredited 1n one Contracting State may act in another Contracting State
only 1f the competent authorities of both States have authorized i1t to do so.
CHAPTER IV---PROCEDURAL REQUIREMENTS IN INTERCOUNTRY ADOPTION
Article 14

Persons habitually resident in a Contracting State, who wish to adopt a child
habitually resident in another Contracting State, shall apply to the Central
Authority in the State of their habitual residence.
Article 15

(1) If the Central Authority of the receiving State 1s satisfied that the
applicants are eligible and suited to adopt, 1t shall prepare a report including
information about their identity, eligibility and suitability to adopt, background,
family and medical history, social environment, reasons for adoption, ability to
undertake an intercountry adoption, as well as the characteristics of the children
for whom they would be qualified to care.

(2) It shall transmit the report to the Central Authority of the State of origin.
Article 16

(1) If the Central Authority of the State of origin is satisfied that the child
1s adoptable, 1t shall---
(a) prepare a report including information about his or her identity, adoptability,
background, social environment, family history, medical history including that of
the child's family, and any special needs of the child;
(b) give due consideration to the child's upbringing and to his or her ethnic,
religious and cultural background;
(c) ensure that consents have been obtained in accordance with Article 4; and
(d) determine, on the basis in particular of the reports relating to the child and
the prospective adoptive parents, whether the envisaged placement 1s 1n the best
interests of the child.

(2) It shall transmit to the Central Authority of the receiving State 1ts report
on the child, proof that the necessary consents have been obtained and the reasons



for 1ts determination on the placement, taking care not to reveal the identity of
the mother and the father 1f, in the State of origin, these identities may not be
disclosed.
Article 17

Any decision in the State of origin that a child should be entrusted to prospective
adoptive parents may only be made 1f---

(a) the Central Authority of that State has ensured that the prospective adoptive
parents agree;

(b) the Central Authority of the receiving State has approved such decision, where
such approval 1s required by the law of that State or by the Central Authority of
the State of origin;

(c) the Central Authorities of both States have agreed that the adoption may proceed;
and

(d) 1t has been determined, in accordance with Article 5, that the prospective
adoptive parents are eligible and suited to adopt and that the child 1s or will be
authorized to enter and reside permanently in the receiving State.

Article 18

The Central Authorities of both States shall take all necessary steps to obtain
permission for the child to leave the State of origin and to enter and reside
permanently 1n the receiving State.

Article 19

(1) The transfer of the child to the receiving State may only be carried out 1f
the requirements of Article 17 have been satisfied.

(2) The Central Authorities of both States shall ensure that this transfer takes
place in secure and appropriate circumstances and, 1f possible, in the company of
the adoptive or prospective adoptive parents.

(3) If the transfer of the child does not take place, the reports referred to
in Articles 15 and 16 are to be sent back to the authorities who forwarded them.
Article 20

The Central Authorities shall keep each other informed about the adoption process
and the measures taken to complete 1t, as well as about the progress of the placement
1f a probationary period 1s required.

Article 21

(1) Where the adoption 1s to take place after the transfer of the child to the
receiving State and 1t appears to the Central Authority of that State that the
continued placement of the child with the prospective adoptive parents is not in the
child's best interests, such Central Authority shall take the measures necessary to
protect the child, in particular---



(a) to cause the child to be withdrawn from the prospective adoptive parents and to
arrange temporary care;

(b) in consultation with the Central Authority of the State of origin, to arrange
without delay a new placement of the child with a view to adoption or, i1f this is
not appropriate, to arrange alternative long-term care; an adoption shall not take
place until the Central Authority of the State of origin has been duly informed
concerning the new prospective adoptive parents;

(c) as a last resort, to arrange the return of the child, if his or her interests
SO require.

(2) Having regard in particular to the age and degree of maturity of the child,
he or she shall be consulted and, where appropriate, his or her consent obtained in
relation to measures to be taken under this Article.

Article 22

(1) The functions of a Central Authority under this Chapter may be performed by
public authorities or by bodies accredited under Chapter I1I, to the extent permitted
by the law of 1ts State.

CHAPTER V---RECOGNITION AND EFFECTS OF THE ADOPTION
Article 23

(1) An adoption certified by the competent authority of the State of the adoption
as having been made 1n accordance with the Convention shall be recognized by operation
of law in the other Contracting States. The certificate shall specify when and by
whom the agreements under Article 17, sub-paragraph (c), were given.

CHAPTER VI - - -GENERAL PROVISIONS
Article 29

There shall be no contact between the prospective adoptive parents and the child's
parents or any other person who has care of the child until the requirements of Article
4, sub-paragraphs (a) to (c), and Article 5, sub-paragraph (a), have been met, unless
the adoption takes place within a family or unless the contact 1s in compliance with
the conditions established by the competent authority of the State of origin.
Article 30

(1) The competent authorities of a Contracting State shall ensure that
information held by them concerning the child's origin, in particular information
concerning the identity of his or her parents, as well as the medical history, is
preserved.

(2) They shall ensure that the child or his or her representative has access to
such information, under appropriate guidance, in so far as 1s permitted by the law
of that State.

Article 31



Without prejudice to Article 30, personal data gathered or transmitted under the
Convention, especially data referred to in Articles 15 and 16, shall be used only
for the purposes for which they were gathered or transmitted.

Article 32

(1) No one shall derive improper financial or other gain froman activity related
to an intercountry adoption.

(3) Thedirectors, administrators and employees of bodies involved in an adoption
shall not receive remuneration which 1s unreasonably high in relation to services
rendered.

Article 34

If the competent authority of the State of destination of a document so requests,
a translation certified as being in conformity with the original must be furnished.
Unless otherwise provided, the costs of such translation are to be borne by the
prospective adoptive parents.

Article 36

In relation to a State which has two or more systems of lawwith regard to adoption
applicable in different territorial units---

(a) any reference to habitual residence in that State shall be construed as referring
to habitual residence in a territorial unit of that State;

(b) any reference to the law of that State shall be construed as referring to the
law in force in the relevant territorial unit;

(c) any reference to the competent authorities or to the public authorities of that
State shall be construed as referring to those authorized to act in the relevant
territorial unit;

(d) any reference to the accredited bodies of that State shall be construed as
referring to bodies accredited in the relevant territorial unit.

Article 37

In relation to a State which with regard to adoption has two or more systems of
law applicable to different categories of persons, any reference to the law of that
State shall be construed as referring to the legal system specified by the law of
that State.".

33. Consequential and other amendments
The enactments specified in the Schedule are amended as set out in the Schedule.
SCHEUDLE [s. 33]

Consequential and Other Amendments

Adoption Rules

1. Appointment of some other person

as guardian ad litem



Rule 9(1) of the Adoption Rules (Cap. 290 sub. leg. A) i1s amended by repealing
everything after "to act as" and substituting---

"guardian ad litem, then---
(a) the originating summons must ask for the appointment of a guardian ad litem and
must be supported by an affidavit by the applicant setting out the facts together
with the consent to act in writing of the proposed guardian ad litem; and
(b) a copy of the originating summons shall be served on the Director,

and the judge may appoint such person as he thinks fit to be the guardian ad
litem.".
2. Form of statement and consent

Rule 10(2) 1s amended---
(a) 1n subparagraph (b), by repealing "and";
(b) in subparagraph (c), by repealing the full stop and substituting "; and";
(c¢) by adding---
"(d) the spouse of the applicant where the application for the adoption order 1s
made by virtue of section 5(1)(c) of the Ordinance, be in Form 4B.".
3. Persons who may attest documents and
declarations outside Hong Kong

Rule 29 1s amended---
(a) by repealing paragraphs (a) and (b);
(b) by repealing paragraph (c)(1) and (11);
(c) 1in paragraph (c)(111), by repealing everything after "(111)" and before "by any
person".
4. Forms

The First Schedule 1s amended---
(a) in Form 1---

(1) by repealing the year reference of ", 19";

(11) by adding at the end---
"ANNEX TO FORM 1
Authorization for Criminal Record Check
To: Commissioner of Police

In connection withmy application for assessment of suitability to be an adoptive
parent under Section 5AA*/27* of the Adoption Ordinance (Cap. 290), I hereby authorize
you, or your designate, to conduct criminal record check on myself and to inform and
release to the Director of Social Welfare the particulars of my previous conviction(s)
(1f any) in Hong Kong or elsewhere.

For the purpose of criminal record check, I also agree to attend before a public
officer authorized by you, who may take and record my fingerprints for checking



against police records.

For the purpose of conducting the criminal record check, please note my
particulars as follows---
Name in full (Block letters)
HKID Number
Travel Document Number
Chinese Character Code
Date of Birth (Day/month/year)
Place of Birth
Signature of Applicant
Signature of Witness(1)
Post title of Witness
Date
* Delete as appropriate

Note:
(1) The witness should be a public officer of the Social Welfare Department,
HKSAR.";
(b) in Form 2---
(1) by repealing "19 ,No." and substituting "20 ,No.";
(11) by repealing the year reference of ",19";
(c) in Form 3---
(1) by repealing the year references of "19" wherever 1t appears;
(11) by repealing the year references of ",19" where i1t twice appears;
(111)  1n the Annex to Form 3, in Notes (5) and (7), by repealing "illegitimate"
and substituting "born out of wedlock";
(d) in Form 4---
(1) by repealing "6 weeks" and substituting "4 weeks";
(11) by repealing the year reference of "19";
(111) by repealing "[on condition that the religious persuasion in which the
infant 1s brought up 1s ](7)";
(1v) by repealing "she fully" and substituting "he/she* fully";
(v) by repealing "was prepared to surrender her child" and substituting "agreed
to the placement of the infant";
(v1) by repealing note (7);
(e) in Form 4A---
(1) by repealing---
"#(3) I desire that the infant shall be brought up in the religion.



*(4) 1 donot desire toexpress a wish with respect to the religious upbringing
of the infant.
*Delete (3) or (4).";
(11) by repealing "was prepared to surrender the infant for adoption and" and
substituting "agree to the placement of the infant for adoption and relinquish";
(111) 1n Note (4), by repealing "Where the consenting party is the mother of
the infant, the" and substituting "The";
(f) by adding---
"FORM 4B [rule 10]
Specific consent to an adoption order on the
application of a step-parent (as sole applicant)
in respect of an infant named A.B.(1)
Whereas an application (by a sole applicant) 1s to be made [by
being the step-parent of the said infant ]
or [(2)under the serial number .];
[Whereas the said (hereinafter called the infant)
1s not less than 4 weeks old, having been born in
.......................................................... on the ;
and 1s the person to whom the birth certificate(3) now produced and shown to be marked
"A" relates](4):
I, the undersigned

b

of
being the father/mother* of the infant
[as well as the spouse of the said ](5)
hereby state as follows:---
(1) I understand that the effect of an adoption order (6)will/will not* deprive
all my rights as a parent in respect of the maintenance and upbringing of the infant.
(2) I understand that, when the application for an adoption order in respect of
the said
18 heard by the judge, this document may be used as evidence of my consent to the
making of the order unless I have notified the court that I no longer consent(7).
(3) I hereby consent to the making of an adoption order in pursuance of the said
application.

(Signature)
Signed at (8) on .........c. ...



who satisfied me
that he/she* fully understood the nature of the foregoing statement and the effect
of an adoption order.
Before me (Signature)
(Address)

(Description)(7)
* Delete as appropriate

Notes:
(1) Insert name as known to the consenting party.
(2) Where a serial number has been obtained for the application under rule 6 of the
Adoption Rules (Cap. 290 sub. leg. A), complete the entry contained in the second
square brackets.
(3) If the infant has previously been adopted, a certified copy of the entry in the
Adopted Children Register should be attached, and not a certified copy of the original
entry in the registers of births; and the description of the consenting party should
include the words "by adoption" or ”%iﬁﬁ?i” where appropriate.
(4) Delete the words 1n square bracket except where the consenting party 1s the mother
of the infant.
(5) Delete the words in square bracket except where the consenting party is the spouse
of the applicant.
(6) Except where the consenting party 1S the spouse of the applicant AND the birth
parent of the infant, the effect of an adoption order will deprive a parent of all
rights in respect of the maintenance and upbringing of the infant.
(7) The document will not be admissible as evidence unless the signature 1s attested
by a Commissioner for Oaths [or, 1f executed outside Hong Kong, by an officer
authorized by the Adoption Rules (Cap. 290 sub. leg. A)---see note (8)]. In all cases
the document 1f so attested will be admissible without further proof of execution.
(8) Where the document 1s executed outside Hong Kong, attestation in accordance with
rule 29 of the Adoption Rules (Cap. 290 sub. leg. A), has the same effect as attestation
by a Commissioner for Oaths.";
(g) 1n Form 5, by repealing the year reference of ", 19";
(h) in Form 6---

(1) by repealing the year reference of "19" where 1t twice appears;

(11) by repealing the year reference of ", 19";
(1) in Form 7---

(1) by repealing the year reference of "19";



(11) by repealing the year reference of ", 19" wherever 1t appears;

(111) by repealing the Schedule to Form 7 and substituting---
"SCHEDULE TO FORM 7

1. Date(5) and country

of birth of child
. Surname and name of child(6)
3. Sex of child
Surname and name, address
and occupation of adopter(s)

5. Date of adoption order
Notes:

(1) Delete where there 1s no change of name.

(2) Delete this entry---

(a) 1f the infant 1s not identified with a person whose birth 1s registered in the
registers of births;
(b) if the infant has previously been adopted.

(3) Delete "probable" where the precise date of the infant's birth 1s proved.

(4) Delete except where the infant has previously been adopted.

(5) Where a probable date of birth 1s specified in the body of the order, enter
that date without qualification. If the infant is one of twins, include, i1f possible,
the hour as well as the date of birth.

(6) Where there is a change, enter only the name by which the infant 1s to be
known.";

(j) in Form 8---
(1) by repealing the year reference of "19";
(11) by repealing the year reference of ", 19";
(k) in Form 9---
(1) by repealing the year reference of "19" wherever i1t appears;
(11) by repealing the year reference of ", 19".
5. Additional matters subject to investigation and report
by guardian ad litem

The Second Schedule is amended, in paragraph 14 of Part III, by repealing
"1llegitimate" and substituting "born out of wedlock".

Administrative Appeals Board Ordinance
6. Schedule amended

The Schedule to the Administrative Appeals Board Ordinance (Cap. 442) 1s amended
by adding---

"61. Adoption Ordinance A decision of the Director of Social Welfare---



(Cap. 290) (a) on the assessment of a person's suitability to be

an adoptive parent;
(b) to terminate a placement;
(c) on a person's application to become or continue to be an accredited body; or
(d) to suspend or revoke a person's status as an accredited body,
as referred to in section 30.".
Explanatory Memorandum

The main objects of this bill are to amend the Adoption Ordinance (Cap. 290) ("the
Ordinance")---
(a) to make available a new procedure for a step-parent of a child to apply as the
sole applicant for an adoption order in respect of the child ("step-parent
application");
(b) to give effect in Hong Kong to the Convention on Protection of Children and
Co-operation in respect of Intercountry Adoption ("the Convention");
(c) toprohibit privately arranged adoption or placement for adoption (1.e. adoption
or placement for adoption arranged by a person other than the Director of Social
Welfare and a person authorized by the Director) where the prospective adopter 1s
neither a parent nor a relative of the infant ("unrelated adoption") nor is acting
pursuant to a court order;
(d) to regulate arrangements for sending out of Hong Kong any child residing in Hong
Kong for his adoption by a person who i1s neither his parent nor his relative;
(e) to provide for a right of appeal to the Administrative Appeals Board in respect
of certain decisions of the Director of Social Welfare; and
(f) to make consequential amendments related to the matters mentioned in paragraphs
(a) to (e), and to provide for miscellaneous matters regarding adoption and placement
for adoption.
2. Clause 2 amends the long title of the Ordinance to include in its scope the matters
added to the Ordinance by this Bill.
3. Clause 4 deals with section 2 (definitions) of the Ordinance. The definitions
of "adoption order" and "Court" are amended to reflect certain provisions that are
added under the new Part 5, which implements the Convention. A new definition,
"accredited body", 1s added. The other amendments to section 2 are made to align with
current usage 1n terminology.
4. The provisions of sections 4 and 5 of the Ordinance overlap to a certain extent.
Clause 6 amends section 4 to simplify the drafting and eliminate the provisions that
overlap with section 5. Amendments to section 5 are included in clause 8.
5. Clause 7 amends section 4A(1) of the Ordinance so that, as read with the new
section 20C(3) (added by Clause 24), application for an adoption order in respect



of an adoption that 1s governed by the Convention ("Convention adoption") can only
be commenced in the Court of First Instance.

6. Clause 8 amends section 5 of the Ordinance---

(a) to put in place the procedure of step-parent application;

(b) to repeal subsection (3), which prohibits (subject to the Court's order to the
contrary) the adoption of a female infant by a sole applicant of the opposite sex;
(c) torepeal subsection (4), as thematter provided for is subsumed in the new section
43

(d) subsection (5)(a) 1s amended to take into account the requirements under the
Convention in relation to consent for a Convention adoption;

(e) toamend subsection (5E) to spell out expressly the re-vesting of parental rights
and duties upon a parent's revocation of his consent (given in the prescribed general
form of consent) within 3 months of that consent;

(f) subsection (6) is amended to take into account the "habitual residence"
requirements under the Convention;

(g) to add a new paragraph (ab) to subsection (7) to provide for the period of
continuous actual custody required for a step-parent application; and

(h) to amend subsection (8) to modify the requirement of continuous actual custody
for the purpose of adoption.

7. The new section 5AA (added by clause 9) and the new sections 27 and 28 (added
by clause 31) are added, so that any applicant for an adoption order has to comply
with the "criminal record check" requirement in manner as provided in those sections.
The new paragraph (ba) to section 8(1) of the Ordinance (added by clause 13(c)) ensures
that no adoption order will be granted by the Court if the requirement has not been
complied with.

8. Clause 11 amends section 6 of the Ordinance to remove the right of a birth parent
to specify the religious persuasion in which an adopted child should be brought up.
9. Clause 12 amends section 7(3) of the Ordinance so that any consent required under
section 5(5)(a) could be given only 1f the infant 1s at least 4 weeks' old (instead
of 6 weeks).

10. Clause 13(a) amends section 8 of the Ordinance in the light of the new procedure
of step-parent application. Clause 13(b) and (d) contains minor amendments to that
section to tie in with the wording of the Convention.

11. Clauses 16 and 18 amend section 13 (vesting of parental rights and obligations
in the adoptive parents on the grant of an adoption order) and section 15 (Intestacies,
wills and settlements) of the Ordinance respectively, to cater for changes
necessitated by the newly available procedure of step-parent application.

12. Clause 19 amends section 17 of the Ordinance to exclude Convention adoptions from



the application of that section. This is necessary as the Convention contains specific
provisions on the recognition of Convention adoptions and the effect of such
recognition, which are reflected under the new Part 5 (added by clause 24) of the
Ordinance.

13. Clauses 21 to 23 amend sections 18, 19 and 20 of the Ordinance, while clause 32
adds the new Schedule 1. These amendments enable entries to be made in the Adopted
Children Register for registration of certain adoption orders made outside Hong Kong
in respect of Hong Kong children.

14. Clause 24 adds a new Part 5 to the Ordinance to implement the Convention. The
main provisions in this Part are---

(a) section 20A, which defines the terms used in the new Part 5;

(b) section 20B, which enables the Articles of the Convention set out in the new
Schedule 3 (added by clause 32) to have the force of law in Hong Kong;

(c) section 20C, which stipulates the extent of application of the other provisions
of the Ordinance in relation to Convention adoptions;

(d) section 20D, pursuant to which the Secretary for Health, Welfare and Food has
the power to declare such States as he may specify by order in the Gazette to be the
Contracting States, and the Convention shall apply to a Convention adoption between
Hong Kong and any such State;

(e) section 20E, which designates the Director of Social Welfare as the Central
Authority under the Convention. Subsection (3) of that section spells out clearly
that the Director may request a person to make a report to him with respect to the
matters described in that subsection, and subsection (4) of that section permits the
delegation of the functions of the Central Authority to accredited bodies;

(f) section 20F, which provides for the recognition of Convention adoption orders
and the effect of such recognition;

(g) section 20G, which empowers the Court of First Instance to direct that a
Convention adoption order shall not have the effect as stipulated in section 20F(2);
(h) section 20H, which provides that the Court of First Instance may declare that
a Convention adoption made outside Hong Kong shall not be recognized in Hong Kong
on the ground that the adoption is manifestly contrary to public policy; and

(1) section 201, pursuant to which the Court of First Instance may i1ssue Convention
adoption certificate (as defined in section 20A).

15. Clauses 26, 27 and 28 amend sections 21, 22 and 23 to increase the existing penalty
levels of the offences under those sections. In addition, clause 27(a) adds a new
paragraph (b) to section 22(1) to allow for payment to be made to an accredited body
in connection with the adoption or proposed adoption of an infant.

16. Clause 29 adds---



(a) a new section 23A to create a new offence in relation to private arrangement or
placement for unrelated adoption. No person (other than the Director of Social Welfare
or an authorized person) shall make such arrangement or placement except where he
acts pursuant to an order of the Court of First Instance;

(b) a new section 23B to empower the Court of First Instance to make an order passing
the care and control of a child toa person authorized by the Director of Social Welfare
with a view to adoption of the child by a person not residing in Hong Kong; and

(c) a new section 23C to outlaw the removal of a child residing in Hong Kong to any
place outside Hong Kong (except under the authority of an order under section 23B)
for unrelated adoption.

17. Clause 31 adds the new sections 26, 27, 28, 29 and 30---

(a) the new section 26 provides for the approval of accredited bodies, which may
undertake the functions mentioned in subsection (2) of that section as well as those
mentioned in the new section 20E(4) of the new Part 5;

(b) the new sections 27 and 28 apply to certain categories of persons. Those sections
provide for such a person to apply to the Director of Social Welfare for assessment
of his suitability to be an adoptive parent before any adoption arrangement can be
made;

(c) the new section 30 enables an aggrieved person to appeal to the Administrative
Appeals Board against such of the decisions of the Director of Social Welfare as
specified in that section.

18. Clause 32 adds the new Schedules 1 (registration of certain adoptions made outside
Hong Kong) and 3 (articles of the Convention). Schedule 2 (Form of Entry in Adopted
Children Register) in essence reproduces the existing Schedule of the Ordinance.
19. The Schedule to the Bill amends the Adoption Rules (Cap. 290 sub. leg. A) ("the
Rules") and the Administrative Appeals Boards Ordinance (Cap. 442). The amendments
are either consequential amendments or amendments that are technical in nature--
(a) section 1 of the Schedule amends Rule 9 of the Rules to require the applicant
to serve a copy of the adoption application to the Director of Social Welfare, even
where the Director is not the guardian ad litem of the infant;

(b) section 2 of the Schedule amends Rule 10(2) of the Rules to require the signing
of a new form of consent (i.e. Form 4B) in connection with the new procedure of

step-parent application;

(c) section 3 of the Schedule amends Rule 29 of the Rules, which deals with the

requirement of attestation where a document 1s executed outside Hong Kong;

(d) section 4 of the Schedule amends the forms set out in the First Schedule of the
Rules and adds the new Form 4B;



(e) section 5 of the Schedule replaces the expression of "illegitimate" with "born
out of wedlock"; and

(f) section 6 of the Schedule amends the Administrative Appeals Board Ordinance (Cap.
442), to reflect the provisions of the new section 30 of the Ordinance (added by clause
31).

20. Opportunity has also been taken to take on board some minor amendments.



