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PURPOSE

This paper reports on the deliberations of the Bills Committee on
National Security (Legidative Provisions) Bill.

BACKGROUND

2. Article 23 of the Basic Law (BL23) provides that the Hong Kong
Special Administrative Region (HKSAR) shall enact laws on its own to prohibit
any act of treason, secession, sedition, subversion against the Central Peopl€e's
Government, or theft of state secrets, to prohibit foreign political organizations
or bodies from conducting political activities in HKSAR, and to prohibit
political organizations or bodies of HKSAR from establishing ties with foreign
political organizations or bodies.

3. On 24 September 2002, the Administration issued a Consultation
Document on "Proposals to implement Article 23 of the Basic Law". Following
a three-month public consultation exercise on the Administration's proposals to
implement BL 23 which ended on 24 December 2002, the Administration issued
a Compendium of Submissions on 28 January 2003. On 12 February 2003, the
Administration announced that it would introduce the National Security
(Legidative Provisions) Bill into the Legidative Council (LegCo) on 26
February 2003. The Bill was gazetted on 14 February 2003.



TheBILL

4. Introduced into LegCo on 26 February 2003, the Bill seeksto provide
for -

(a) the offences of treason, subversion, secession and sedition;

(b) the prohibition of unauthorized disclosure of certain official
information;

(c) the proscription of certain organizations if it is necessary in the
interests of national security and is proportionate for such purpose;

(d) the power of entry, search, seizure, detention and removal by the
police without warrant for the investigation of treason, subversion,
secession, sedition and handling seditious publication;

(e) the election of trial by jury in respect of sedition by inciting violent
public disorder, handling seditious publication and any of the offences
of unlawful disclosure;

(f) theremoval of existing time limits for prosecution of offences; and

(g) related, incidental and consequential amendments.

THE BILLSCOMMITTEE

5. At the House Committee meeting 28 February 2003, M embers formed
aBills Committee to study the Bill. The membership list of the Bills Committee
isin Appendix I.

6. Under the chairmanship of Hon IP Kwok-him, the Bills Committee
has held atotal of 29 meetings (i.e. 56 two-hour sessions). The Bills Committee
has met with 110 organizations/individuals, and has received written
submissions from 53 other organizations/individuals. The names of these
organizations/individuals are listed in Appendix I1.

DELIBERATIONSOF THE BILLSCOMMITTEE

7. The subjects discussed by the Bills Committee are summarized in the
paragraphs bel ow.



Subject Paragraph
Enforcement etc. to be consistent with the Basic Law 8-14
I ssues relating to adaptation of laws 15-17
Amendments to the Crimes Ordinance
Treason 18- 35
Subversion 36 - 48
Secession 49 - 53
Extra-territorial application of offences of treason, 54 - 57
subversion and secession
Sedition 58 - 76
Investigation power 77-83
Time limits for prosecutions 84 - 92
Amendments to the Officials Secrets Ordinance
Protection of information and unauthorized disclosure of 93-105
protected information
Amendments to the Societies Ordinance
Mechanism for proscription of local organizations 106 - 120
endangering national security
Prohi t_Jitic_)n of participating in the activities of proscribed 121 - 123
organization
Appeal against proscription and rules for appeals 124 - 133
Matters following proscription of organizations 134 - 144




Commencement date of the Bill 145

Need for the Bill to be enacted within the current legislative 146 - 148
session

Enforcement to be consistent with the Basic L aw

8. TheBill proposesthat Parts|, |1 and 1A of the Crimes Ordinance, Part
[11 of the Official Secrets Ordinance, and the whole of the Societies Ordinance
are to be interpreted, applied and enforced in a manner that is consistent with
Article 39 of the Basic Law (BL39).

9. Some members consider the interpretation provisions unnecessary.
These members have pointed out that as provided in Article 11 of the Basic Law,
no law enacted by the legislature of HKSAR shall contravene the Basic Law.
Therefore, the Bill must be compatible with the Basic Law, and not BL39 only.
These members have queried the legal effect of such express provisions and the
implications of them on other parts of the Crimes Ordinance and the Official
Secrets Ordinance not covered by these provisions as well as other ordinances.

10. Members have also pointed out that Chapter 1Il of the Basic Law
relates to the fundamental rights and freedoms of Hong Kong people, and
queried why only BL39 is referred to. Some members have suggested that
Chapter 111 of the Basic Law should be referred to in these interpretation
provisions.

11. The Administration has explained that in response to concerns
expressed during the consultation period that legislation implementing BL23
might override Article 27 of the Basic Law (BL 27) and BL39, Mr David
Pannick, QC, from the United Kingdom (UK) has advised, among others, that
for the avoidance of doubt, it may be desirable to state generally in the Bill that
nothing in it isintended to contravene BL27 or BL39. Only BL39 isreferred to
in the Bill as it is the operative clause of the Basic Law which entrenches the
International Covenant on Civil and Political Rights (ICCPR), the International
Covenant on Economic, Social and Cultural Rights, and other international
labour conventions. Thefact that those other Articlesare not referred to does not
mean that the rights guaranteed by them are not protected. The rights guaranteed
by the Basic Law would prevail in the light of BL11.

12. The Administration has further explained that one of the intended
effects of the interpretation provisions is to require the courts to interpret the
provisions in the legislation in a manner that is consistent with BL39, thereby
preserving its validity. In the absence of the interpretation provisions, the court
might refuse to give effect to any provision in the legidation if it were to
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consider such provision inconsistent with BL39. By interpreting the legislation
in a manner that is consistent with BL39, the court will give effect to the
legidative intent, ensure that fundamental human rights are protected, and
prevent any provision from being declared invalid. The Administration has also
advised that any provision that is not subject to the interpretation provisions
would, if found to be inconsistent with BL 39, not be given effect to.

13. Inthelight of members' views, the Administration agreesto introduce
amendments to replace the reference to “Article 39 of the Basic Law” by
“Chapter |11 of the Basic Law” in the interpretation provisions, and to extend its
application to the whole of the Official Secrets Ordinance.

14. Hon Albert HO has proposed amendments to the interpretation
provisions by adding the expression "for the avoidance of doubt”, and by stating
that the provisionsinconsistent with Chapter |11 of the Basic Law would be void.

Issuesrelating to adaptation of laws

15. Members note that a number of termsin the Crimes Ordinance and the
Officia Secrets Ordinance such as "Her Majesty's forces', "Governor", "British
national”, "United Kingdom", "England', "Her Magesty's service' and
"Government of the United Kingdom" are not proposed for amendment by the
Bill in order that they may be adapted according to established principles.
Members have queried the reasons for not doing so and the legal effect of these
terms remaining in their present form.

16. The Administration has responded that the "Decision of the Standing
Committee of the National People's Congress on Treatment of the Laws
Previoudly in Force in Hong Kong in accordance with Article 160 of the Basic
Law on the Hong Kong Special Administrative Region of the People's Republic
of China" adopted by the Standing Committee of the National People's Congress
on 23 February 1997 sets out the principles on which the previous laws were
adopted as the laws of HKSAR and how various expressions in the legislation
which areinconsistent with the status of Hong Kong as a Special Administrative
Region of the People's Republic of China (PRC) are to be construed. These
principles have been enacted as part of the local law by the Hong Kong
Reunification Ordinance and are incorporated as section 2A and Schedule 8 of
the Interpretation and General Clauses Ordinance (Cap. 1). In line with these
general principles, more detailed principles of interpretation have been added to
Cap. 1 by the amendments made under the Adaptation of Laws (Interpretative
Provisions) Ordinance. The relevant unadapted references in the Ordinances
being amended by the Bill are to be construed by following these guiding
principles. For instance, the reference to "British national” should be construed
as "Chinese national".
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17. The Administration has also advised that all military referencesin the
Laws of Hong Kong, including those under sections 6 and 7 of the Crimes
Ordinance, will be adapted collectively in a separate exercise. The relevant
adaptation of laws bill will be introduced into LegCo before the end of this year.
At the request of members, the Administration has undertaken to make a
statement in this regard in the speech of Secretary for Security (S for S) to be
made at the Second Reading debate on the Bill.

Amendmentsto the Crimes Ordinance

Treason
Offence of treason
18. The new section 2(1) of the Crimes Ordinance provides that a Chinese

national commits treason if he —
(@ withintent to—
(i) overthrow the Central People' s Government (CPG);
(i) intimidate the CPG; or
(iii) compel the CPG to change its policies or measures,
joinsor isapart of foreign armed forces at war with the PRC;
(b) instigates foreign armed forces to invade the PRC with force; or

(c) assists any public enemy at war with the PRC by doing any act with
intent to prejudice the position of the PRC in the war.

19. Under the new section 2(2), a Chinese national who commits treason
isguilty of an offence and is liable on conviction on indictment to imprisonment
for life.

Offence under the proposed new section 2(1)(a)

20. Some members have queried why it is necessary to include
“intimidate the CPG” and “compel the CPG to change its policies or measures’
in the proposed offence of treason. These expressions are vague and broad, and
in particular, it is unclear as to how to determine whether the CPG has been
intimidated. Members have also asked why the CPG isthe object of the intended
overthrow, intimidation or compulsion in the new section 2(1)(a).
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21. The Administration has pointed out that the proposed offence under
new section 2(1)(a) is based on the existing provisions in the Crimes Ordinance,
and the subject of protection is "Her Majesty” who used to be the sovereign of
Hong Kong when Hong Kong was a colony of the UK. In line with the
principles of interpretation provided under section 2A and Schedule 8 of Cap.1,
the CPG is the target of protection for the offence of treason after the
Reunification. The Administration has also pointed out that under the existing
section 2 of the Crimes Ordinance, a person commits treason if he levies war
against Her Majesty in order by force or constraint to compel Her Mgesty to
change Her measures or counsels, or in order to put any force or constraint upon,
or to intimidate or overawe, Parliament or the legislature of any British territory.
The concept of compulsion or intimidation is therefore not new.

Offence under the proposed new section 2(1)(b)

22. Regarding the formulation of the offence of instigating foreign armed
forces to invade PRC as proposed in new section 2(1)(b), some members have
expressed concern that such formulation suggests that the offence could be
committed by mere speech. These members have questioned why it is necessary
to include such element of instigation in the offence of treason, given that
incitement to treason would be an offence of sedition under the proposed section
9A(1)(a). These members have also sought clarification on -

(8 whether this proposed section when read with the proposed definition
of “foreign armed forces’, would exclude instigation of armed forces
of Taiwan to invade the Mainland; and

(b) whether requesting the territory of Taiwan to be protected under the
missile defence system of the United States or inviting foreign armed
forces to enter and protect Taiwan would amount to the offence of
treason.

23. The Administration has pointed out that Taiwan is a part of the PRC,
armed forces of Taiwan are therefore armed forces based in the PRC. The
proposed offence under new section 2(1)(b) is not applicable to the situation
referred to in paragraph 22(a) above. As regards the situation referred to in
paragraph 22(b) above, the Administration has explained that the word "invade'
has an ordinary dictionary meaning of "making hostile inroad into (country, etc)",
and the target of instigation and the subject of invasion is limited to foreign
armed forces. Whether an act amountsto invasion would be decided by the court
taking into account all circumstances and facts. Mere expression of opinion
would be different from the act of instigating foreign armed forces since the
latter would in practice be directed at thosein control of the foreign armed forces.
The Administration has also pointed out that the term "instigate” is found in a
number of provisionsin the Laws of Hong Kong.
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24. According to the Administration, in most situations, the offence of
instigating foreign armed forcesto invade the PRC by force would not amount to
the offence of sedition. Thereisaneed, therefore, for itsinclusion under treason.

Offence under the proposed new section 2(1)(c)

25. As to the offence of assisting public enemy at war in new section
2(1)(c), some members consider the meaning of "prejudice the position of the
PRC inthewar" unclear. These members are concerned that expressing anti-war
views and providing humanitarian aid to a foreign country at war with the PRC
would amount to assisting public enemy. These members have suggested that
such acts should be excluded from the offence.

26. The Administration has pointed out that for the offence of assisting
public enemy, it would not be sufficient merely to prove that a person
intentionally assisted an enemy. The prosecution would also need to prove that
the person's purposein giving such assi stance was to prejudice the position of the
PRC in the war, and the person knew that such prejudice was a virtually certain
consequence of hisacts. Providing humanitarian aid to aforeign country at war
with the PRC would not be conducted with such an intent, and therefore would
not amount to the offence. It isnot necessary to provide an express exclusion in
the Bill. The Administration has stressed that mere expression of opinion would
not amount to treason.

Application to Chinese nationals

27. As the offence of treason will also apply to any Chinese national who
isaHong Kong permanent resident for acts referred to in new section 2(1) done
by him outside Hong Kong, some members have queried whether the offence
will apply to such a person who has settled abroad and has acquired foreign
nationality. These members have also queried whether such a person would be
caught by the offence of treason, if he is enlisted to the army of that foreign
country at the time of war with the PRC.

28. The Administration has responded that whether such acts outside
Hong Kong would amount to treason would depend on the circumstances of the
case, in particular, whether he is a Hong Kong permanent resident who is a
Chinese national, and whether such acts themselves woul d constitute the offence,
with the corresponding mental element satisfied. Therefore, a person enlisted in
the enemy army at times of war without the necessary intention element of
treason may not be caught.

29. On the question of Chinese nationals, the Administration has advised
that the "Explanations of Some Questions by the Standing Committee of the
National People's Congress Concerning the Implementation of the Nationality
Law of the Peoples' Republic of Chinainthe Hong Kong Special Administrative
Region" (Explanations) adopted in May 1996 providesfor the implementation of
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the Nationality Law of the PRC in the HKSAR. The Nationality Law does not
recognize dua nationality. Whether a Hong Kong permanent resident of
Chinese nationality who has subsequently acquired foreign nationality may lose
his Chinese nationality would need to be considered in accordance with the
Nationality Law and the Explanations. Such a person would lose his Chinese
nationality only if his declaration of change of nationality made in accordance
with Paragraph 5 of the Explanations has been approved by the Director of
Immigration, or his application for renunciation of Chinese nationality made in
accordance with Article 11 of the Nationality Law has been approved by the
Director of Immigration.

30. Some members have however pointed out that under Article 9 of the
Nationality Law, any Chinese national who has settled abroad and who has been
naturalized as a foreign national or has acquired foreign nationality of his own
free will shall automatically lose Chinese nationality. There appears to be no
requirement for one to apply for a change of nationality. These members have
expressed doubt as to whether the Nationality Law should prevail, if
inconsistency arises.

31. In response, the Administration has provided the case of TSE Yiu-hon
Patrick v HKSAR Passports Appeal Board [2002] 3 HKG which affirmed the
understanding of the Administration set out in paragraph 29 above.

32. Members have also discussed the legal basis for the extra-territorial
application of the offence of treason, as detailed in paragraphs 54 to 57 below.

Amendments proposed by Members

33. Hon Margaret NG and Hon Audrey EU have proposed various
amendments to the proposed new section 2. These include -

() deleting the intent of intimidation of the CPG and compulsion of the
CPG to change its policies or measures;

(b) restricting the scope of instigation; and
(c) excluding certain actsfrom treason.

34. Hon Albert HO has proposed various amendments to the proposed
new section 2, including -

(a) deleting theintent of intimidating the CPG and compelling the CPG to
change its policies or measures;

(b) deleting the instigation of foreign armed forces to invade the PRC
with force; and
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(c) excluding certain acts from treason. Hon Albert HO has also
proposed an avoidance of doubt provision to make clear that "foreign
armed forces' does not include armed forces of Taiwan.

35. Hon James TO has also proposed amendments to exclude certain acts
from treason, and to expressly provide that "foreign armed forces' does not
include armed forces of Taiwan.

Subversion

36. The proposed new section 2A(1) of the Crimes Ordinance provides
that a person commits subversion if he —

(a) disestablishes the basic system of the PRC as established by the
Constitution of the PRC;

(b) overthrowsthe CPG; or

(c) intimidates the CPG,
by using force or serious means that seriously endangers the stability of the PRC
or by engaging war. Under new section 2A(2), any person who commits
subversion is guilty of an offence and is liable on conviction on indictment to

imprisonment for life.

37. Serious criminal means is defined in new section 2A(4)(b) as any act
which —

(i) endangersthelife of a person other than the person who does the act;

(i) causes seriously injury to a person other than the person who does the
act;

(iii) seriously endangers the health or safety of the public or a section of
the public;

(iv) causes seriously damage to property; or

(v) serioudly interferes with or disrupts an electronic system or an
essential service, facility or system (whether public or private),

and —

(vi) isdonein Hong Kong and is an offence under the law of Hong Kong;
or
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(vii)isdonein any place outside Hong Kong, is an offence under the law of
that place, and would, if done in Hong Kong, be an offence under the
law of Hong Kong.

38. Some members have expressed concern about the proposed offence of

subversion. These members have queried why it isnecessary to protect the basic
system of the PRC and to protect the CPG from being intimidated. = These
members consider that the meaning of "disestablishes the basic system of the
PRC as established by the Constitution of the PRC " and "intimidate the CPG"
vague and broad, and that the Bill should provide a definition on the meaning of
"the basic system of the PRC as established by the Constitution of the PRC".
These members have also expressed doubt as to how and under what
circumstances the CPG can be intimidated.

39. The Administration has explained that the CPG exists and operates
under and in accordance with the Constitution of the PRC. Under the
Constitution, the CPG is the executive body of the highest organ of state power
and isthe highest organ of state administration. Itsfunctionsand powersinclude
adopting administrative measures, enacting administrative rules and regulations,
and issuing decisions and orders in accordance with the Constitution, etc. If the
basic system of the PRC were disestablished by force or serious criminal means
that seriously endangered the stability of the PRC, or by war, the nature and
functions of the CPG would have been fundamentally subverted. It could no
longer operate in the manner envisaged by the Constitution. It is therefore
necessary to protect the CPG from such subversion.

40. The Administration has further explained that a number of
jurisdictions specifically protect the constitution or laws of their countries from
being overthrown by illegal means. For example, it is treachery in Australia to
overthrow the constitution of Australia by revolution or sabotage. Instead of
specifying the Constitution of the PRC as a broad target of protection, the
Administration proposes to narrow the scope of protection to the basic system of
the PRC. The basic system of PRC, as provided in Article 1 of the PRC
Constitution, is the socialist system. The PRC is a socidlist state under the
people's democratic dictatorship led by the working class and based on the
aliance of theworkersand farmers. Article 2 of the PRC Constitution states that
al power in the PRC belongs to the people, who exercise their State power
through the National People's Congress and local peopl€e's congress at various
levels. Itisthe Administration's view that Articles 1 and 2 of PRC Constitution
are important provisions on what constitutes the basic system of the PRC so far
astheBill isconcerned. The Preamble and other Articleswould also assistinthe
comprehension of that expression. The Administration considersit inappropriate
and unnecessary to define the expression in the Bill.

41. On the question of intimidating the CPG, the Administration has
explained that in order to fully discharge its responsibilities under the PRC
Constitution, the CPG must be able to exercise its power at its free will. If
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policies or measures are forced onto it by those using force or serious criminal
means that seriously endangers the stability of the PRC, or by those engaging in
war, the functioning of the CPG in carrying out its responsibilities would have
been seriously hampered. Such means of intimidation could legitimately be
regarded as a form of subversion. It is therefore appropriate to include
“intimidate the CPG" in the offence of subversion.

42. Some members consider that the meaning of the expression "by using
force" is unclear, and may create uncertainty if the Bill does not provide a
definition for "force" . Inaddition, the meaning of "serious criminal means" isso
broad that any act, even non-violent act would be caught. These members are
concerned that without a requirement of specific intent for committing the
offence, any industrial action or peaceful demonstration which turnsinto ariot
and results in affecting the stability of the PRC, or any act which resulted in the
CPG being intimidated inadvertently may be caught by the proposed offence of
subversion. These members have also asked whether the following acts would
amount to subversion —

(@ a person calling for the amendment of Article 1 of the PRC
Constitution by deleting the reference to the socialist system as the
basic system in the Constitution and spreading his message by a mass
e-mail campaign that disrupts the normal operation of the HKSAR
Government information website;

(b) aperson calling for the overthrow of the CPG by painting sloganswith
that message on Government property and causing criminal damageto
the property;

(c) a person kidnapping a delegate of the Standing Committee of the
National People's Congress and threatening to kill or maim him
unless the CPG pays him aransom of certain amount;

(d) taking part in a demonstration in Hong Kong in support of the
Mainland movement, such as the one in Beijing in June 1989, and
bringing traffic to a halt; and

(e) providingfinancial support to the Mainland movement such asthe one
in Beijing in June 1989.

43. The Administration does not think that any of the above situations
would have amounted to the proposed offence of subversion. The explanations
given by the Administration are as follows -

(&) for a person to be guilty of the substantive offence of subversion, it
would have to be proved beyond reasonable doubt that the results
referred to in new section 2A(1) (a), (b) or (c) were achieved by the
use of force or serious criminal means that seriously endangers the
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stability of the PRC or by engaging in war;

for a person to be guilty of conspiring or attempting to commit, or
inciting, an offence of subversion, it would have to be proved beyond
reasonable doubt that he intended to achieve such aresult by the use of
force or serious criminal means that would seriously endanger the
stability of the PRC, or by engaging in war. None of the situations
referred to in paragraph 42 involve the engagement in war;

for any conduct to amount to serious criminal means, it would have to
satisfy one of the criteria under the new section 2A(4)(b)(i) to (v), and
be committed in a way that amounts to an offence under Hong Kong
law. Even if thesetwo conditionswere satisfied, or if force were used,
it is amost inconceivable that any of those situations could seriously
endanger the stability of the PRC;

evenif it might be possible to prove an intention to use force or serious
criminal means, that would not be sufficient to secure a conviction for
an inchoate offence relating to subversion. The intentional use of
force or serious criminal means that seriously endangers the stability
of the PRC with the intention to overthrow the CPG etc. would need to
be proved. Painting slogans, sending e-mails, stopping trafficin Hong
Kong, kidnapping or even threatening to kill or maim a person would
not be sufficient to satisfy the threshold; and

for a person to be guilty of being an accomplice to an offence of
subversion, it would have to be proved that an offence of subversion
was actually committed, and at the time the person acted, e.g.
provided financial support, he was aware of the essential matters that
constituted the offence of subversion.

The Administration has also stressed that industrial actions and

peéceful demonstrations will not be prohibited.

45,

Hon Margaret NG and Hon Audrey EU have proposed various

amendments to the proposed new section 2A. Theseinclude -

(@

(b)
(©)

deleting the references to "disestablishes the basic system of the PRC
as established by the Constitution of the PRC" and "intimidates the
CPG"

requiring an intent to overthrow the CPG;

restricting "serious criminal means' to an intentional act of violence;
and
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(d) providing certain acts to be excluded from the meaning of "serious
crimina means'.

46. Hon Albert HO has proposed various amendments to the proposed
new section 2A. Theseinclude -

() deleting the references to "disestablishes the basic system of the PRC
as established by the Constitution of the PRC" and "intimidates the
CPG";

(b) deleting reference to "serious criminal means' and replacing it with
causing serious injury to a person other than himself. In a separate
amendment, Hon Albert HO proposes different levels of penalty for
offences under new section 2A(1)(a), (b) and (c).

47. Hon James TO has also proposed amendments to restrict the meaning
of "serious criminal means' to an intentional act of violence and to provide that
certain acts are to be excluded from that meaning.

48. Hon Emily LAU opposes the creation of the offence of subversion as
formulated and has proposed to del ete the new section 2A.

Secession

49. The proposed new section 2B(1) of the Crimes Ordinance provides
that a person commits secession if he withdraws any part of the PRC from its
sovereignty by using force or serious criminal means that seriously endangers
the territorial integrity of the PRC, or by engaging in war. The meaning of
"serious criminal means" in the proposed section 2A(4)(b) would apply.

50. According to the Administration, the offence involves a physical
withdrawal of apart of the PRC from its sovereignty. From an international law
perspective, such acts will involve changesin recognized state boundaries. The
target of protection is therefore the territorial integrity of the country. The
expression "seriously endangering the territoria integrity of the PRC" qualifies
the extent of the "force" or serious criminal means' that might be used to
constitute the offence of secession. Itisintended that trivial or nominal force or
actions would be excluded, notwithstanding that such force or action might have
already constituted an offence in another context.

51. Hon Margaret Ng and Hon Audrey EU have proposed various
amendments to the proposed new section 2C, including an amendment to the
effect that the proof of intention to commit the offence is required. They also
propose a provision to declare, for the avoidance of doubt, that anything donein
respect of a state of separation existing at the time of commencement does not
amount to secession.
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52. Hon Albert HO has proposed various amendments to the proposed
new section 2C, including an amendment to the effect that the proof of intention
to commit the offence is required and deletion of the reference to "serious
crimina means'.

53. Hon Emily LAU opposes the creation of the offence of secession as
formulated and has proposed to delete the new section 2B.

Extra-territorial application of offences of treason, subversion and secession

54, Under the Bill, the offence of treason will apply to acts done outside
Hong Kong by any Chinese national who is a Hong Kong permanent resident,
while the offences of subversion and secession will apply to acts done outside
Hong Kong by any Hong Kong permanent resident. These are provided in the
proposed new sections 2(3), 2A(3) and 2B(3) of the Crimes Ordinance
respectively.

55. Some members have questioned the legal basisfor the extra-territorial

application of these offences. These members have pointed out that nothing in
the Basic Law authorizesthe HKSAR to enact laws having extra-territorial effect.
These members also consider it unreasonable to subject Hong Kong permanent
residents who are foreign nationals to the offences of subversion and secession
for acts done outside Hong Kong. These provisions, if enacted, would have
adverse impact on Hong Kong permanent residents residing abroad.

56. The Administration is of the view that there are no provisions in the
Basic Law which expressly prohibit the legislature of the HKSAR from
legidlating extra-territorially. Having regard to Articles 17, 73(1) and 19 of the
Basic Law and to the principle of continuity that underpins many aspects of the
Basic Law, the Administration considers that LegCo has the power to enact laws
having extra-territorial effect where those laws have a sufficient connection with
the HKSAR. In the case of the proposed offences of subversion and secession,
Hong Kong permanent residents have constitutional rights under the Basic Law,
including theright of abode. Hong Kong permanent residents retain those rights,
even when they are outside Hong Kong, and therefore continue to have a
constitutional connection with the HKSAR. In addition, any act of secession or
subversion against the CPG, wherever committed, would affect the HKSAR
which is a part of the PRC. It is appropriate to apply the proposed offences of
subversion and secession to the acts of permanent residents committed outside
Hong Kong. The Administration has pointed out that section 4 of the Prevention
of Bribery Ordinance (Cap. 201) and section 7(1A) of the Gambling Ordinance
(Cap. 148) respectively enacted before and after Reunification also have extra-
territorial effect.

57. Some members are opposed to the extra-territorial application of the
proposed offences of treason, subversion and secession. Hon Margaret NG and
Hon Audrey EU have proposed amendments to delete proposed new sections
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2(3), 2A(3) and 2B(3). Hon Albert HO has also proposed amendments to delete
these provisions.

Sedition
Offence of sedition
58. Under the proposed new section 9A(1) of the Crimes Ordinance, a

person commits sedition if he —

(@) incitesothersto commit an offence of treason, subversion or secession;
or

(b) incites othersto engage, in Hong Kong or elsewhere, in violent public
disorder that would seriously endanger the stability of the PRC.

The penalty for the offence of sedition referred to in new section 9A(1)(a) islife
imprisonment, and for that under new section 9A(1)(b) is a fine and
imprisonment for seven years. The proposed new section 9D expressly provides
for certain acts that are not incitement.

59. Some members have queried why it is necessary to enact the offence
of sedition in new section 9A(1)(a). These members have also queried why it is
necessary to extend the application of the proposed offence of sedition in new
section 9A(1)(b) to acts done outside Hong Kong, and whether the common law
principles relating to incitement would apply to the proposed offence.

60. Some members have expressed concern that the offence of sedition
criminalizes speech or writing. The offence, if enacted, would restrict the
freedom of expression and freedom of speech currently enjoyed by Hong Kong
people. These members share the view of some deputations that Principle 6 of
the Johannesburg Principles on National Security, Freedom of Expression and
Access to Information (Johannesburg Principles) should be incorporated for
better protection of human rights. These members consider that a requirement
for an intent to incite others should be included in the offence of sedition. These
members a so consider that the requirement for alikelihood test and a direct and
immediate connection between the incitement and the commission of offence or
the violent public disorder (as the case may be) should be provided for.

61. The Administration considers that Principle 6 of the Johannesburg
Principles is unnecessarily restrictive. It would often be too late if threats to
national security can only be dealt with when the danger to national security is
imminent. The concept of "imminence”, if added, would also create uncertainty
in the law, as it would be difficult to determine what amounts to imminent
danger.
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62. Regarding new section 9A(1)(a), the Administration has explained
that the provision merely reflects the common law offence of incitement to
commit an offence. The incitement of treason, subversion or secession is a
serious form of sedition, and therefore should be prohibited by an express
provision.

63. As regards new section 9A(1)(b), the Administration has explained
that engagement in violent public disorder is not necessarily an offence under
Hong Kong law, particularly if it takes place outside Hong Kong. The
incitement of such conduct is therefore not the same as the incitement of an
offence, and would not be an offence at common law. The Administration
considers that such incitement should be prohibited as being a form of sedition.
It isalso necessary to extend the application of this offence to the conduct incited
outside Hong Kong, as it could not rule out the possibility that violent public
disorder in places outside Hong Kong might seriously endanger the stability of
the PRC. For instance, an incitement done in Hong Kong to incite others to
engage in violent public disorder near the border of the PRC might seriously
endanger the stability of the PRC.

64. The Administration has advised that even though the element of
“Iintent” is not provided explicitly in the proposed offence of sedition, the
prosecution still needs to prove the mental element. In view of members
concern, the Administration has agreed to add the word "intentionally" in new
section 9A(1) so that only a person with an intention to incite others would be
caught by the offence of sedition.

65. The Administration has also agreed to incorporate the element of
“likelihood" in the offence. Under the proposed amendments in new section
9A(1A), an incitement will not constitute an offence of sedition unlessthe nature
of theincitement and the circumstances in which the incitement is made are such
that one or more personsincited arelikely to beinduced, or an ordinary person, if
subjected to the incitement, would likely be induced to commit the offence
referred to in section 9A(1)(a) or to engage in violent public disorder referred to
in section 9A(1)(b).

66. Some members object to the proposed new section 9A(1A) insofar as
a person would be caught by the offence of sedition if an ordinary person would
likely be incited by words spoken, although the person being addressed was not
incited.

Offence of handling seditious publications

67. Under the proposed new section 9C, it will be an offenceif a person—

(&) publishes, sdlls, offers for sale, distributes or displays any seditious
publication;
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(b) printsor reproduces any seditious publication; or
(c) imports or exports any seditious publication,

with intent to incite others, by means of the publication, to commit an offence of
treason, subversion or secession. A person who commits the offenceisliable on
indictment to afine of $500,000 and to imprisonment for seven years.

68. Members are concerned that the proposed offence of handling
seditious publication could be committed easily aslong as a publication islikely
to cause the commission of an offence of treason, subversion or secession. Itis
also unclear as to how to assess whether a publication is seditious. Some
members consider that the offence of handling seditious publication is already
covered under the offence of sedition in new section 9A(1)(a), and therefore a
separate offence is not necessary. These members have pointed out the concern
of the media and publishers that the proposed offence, if enacted, would lead to
self-censorship; hence undermining the freedom of expression and of
publication.

69. The Administration has pointed out that the offence is narrower than
the existing provisions on seditious publications. Seditious publication is
defined as one that is likely to cause the commission of serious offences, and it
provides a high threshold as to what constitutes such publications. To prove an
intention to incite others to commit an offence, the prosecution must prove,
beyond reasonabl e doubt, that the defendant has persuaded or encouraged others
to commit a crime, with the intention that commission of the offence would take
place. The provisions impose no burden on anyone handling publications to
assess Whether it is seditious. The offence would not be committed without the
intent to incite acrime.

70. Having taken into account members view, the Administration will
introduce an amendment to the meaning of seditious publication to the effect that
in order to come within the definition of seditious publication, the publication is
likely to induce a person to commit (instead of "likely to cause the commission
of" as proposed in the Bill) an offence of treason, subversion or secession.

Amendments proposed by Members

71. Some members still consider that the amendments proposed by the
Administration are not sufficient to safeguard the freedom of expression and of
speech. Hon Margaret NG and Hon Audrey EU have proposed various
amendments. These include adding the element of "imminence" to the offence
of sedition in new section 9A(1), reducing the level of penalties and deleting
section 9C on the offence of handling seditious publications.

72. Hon Albert HO has proposed to delete new section 9A(1)(b).
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73. Hon FUNG Kin-kee has proposed to replace the reference to
"endangering the stability of the PRC" by "endangering the safety of the PRC",
as the term "stability" is vague. Mr FUNG is considering whether or not to
amend new section 9A(1A) proposed by the Administration (paragraph 65
refers).

74. Hon James TO has proposed to amend new section 9D to better
safeguard the freedom of speech. Hon SIN Chung-kai has proposed to amend
new section 9D to add certain acts that are not incitement so asto better protect
the free flow of information.

75. Hon Emily LAU has proposed to delete sections 9A and 9C on the
offence of sedition and offence of handling seditious publication.

76. Hon Cyd HO is considering whether or not to amend new section
9A(1A) proposed by the Administration (paragraph 65 refers).

[nvestigation power

77. The proposed new section 18B of the Crimes Ordinance confers entry,
search and seizure powers without a judicial warrant on the police, if a police
officer of or above the rank of chief superintendent of police reasonably believes
that —

(@) an offence of treason, subversion, secession, sedition or handling
seditious publication has been committed or is being committed;

(b) anything which is likely to be or likely to contain evidence of
substantial value to the investigation of the offenceisin any premises,
place or conveyance; and

(c) unlessimmediate action istaken, such evidence would be lost and the
investigation of the offence would be seriously prejudiced as aresult.

78. Some members have expressed concern about the proposed provision.
These members have pointed out that the existing sections 8 and 13 have
provided for the issue of search warrant respectively by ajudge and magistrate
for the investigation of an offence of incitement to disaffection and the
sedition-related offences, and queried the need for the additional power to the
police. These members are worried about the possible abuse of power by the
police and the proposal will have an impact on human rights protection.

79. Some members have questioned the retention of section 13, which
was to be repealed by the Crimes (Amendment) (No. 2) Ordinance 1997 (1997
Ordinance) that was enacted but has not, to date, been brought into operation.
The Administration has responded by adding an amendment to repeal the 1997
Ordinance.
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80. The Administration has explained that the proposed powers are
emergency powers which will only be exercised by a police officer of or above
the rank of chief superintendent of police and in tightly defined circumstances as
required in the new section. In non-emergency situations, the police is still
required to applied for ajudicial warrant before entry, search and seizure powers
could be exercised. Under emergency situations, if immediate action isnot taken,
evidence of substantial value to the investigation of the offence in question
would be lost and thus may seriously prejudice the investigation. In view of the
serious nature of offences undermining national security, the Administration
considers that such emergency powers necessary and justifiable. The
Administration has pointed out that such powers are not new. They are aso
provided in other legislation such as the Firearms and Ammunition Ordinance
and the Gambling Ordinance.

81. Some members are not convinced by the Administration’s
explanation. These members have pointed out that according to the information
provided by the Judiciary, under the existing arrangements, all magistrates are
available to consider urgent applications for warrants outside office hours. The
police can contact any of the magistrates who is available to consider an
application for a search warrant outside office hours. It usualy takes not more
than 30 minutes for a magistrate to read the papers and consider an application.
Moreover, magistrates are prepared to consider applications for warrants during
odd hours, even after midnight. These members consider that it is necessary for
the police to first obtain a judicial warrant before entry, search and powers are
exercised. Intheview of these members, thisisthe best safeguard against abuse.

82. The Administration has responded that the 30 minutes are the time for
a magistrate to deal with an application for a search warrant. Based on past
experience, it generally takes two to four hours, which includes the time for
visiting the magistrate’ s residence to obtain ajudicial warrant. Nevertheless, in
view of the concern about the possible abuse of power, the Administration will
introduce an amendment so that the emergency powers will be exercised by a
police officer upon a direction given by a police officer at the rank of assistant
commissioner of police or above. The Administration has undertaken to consult
the Panel on Security on guidelines for the police in relation to the exercise of
authority under new section 18B of the Crimes Ordinance before they are
promul gated.

83. Hon Margaret NG and Hon Audrey EU have proposed to delete the
new section 18B. Hon FUNG Kin-kee has also made the same proposal.

Time limits for prosecution

84. At present, prosecution of treason must be brought within three years,
and that of sedition-related offences within six months after the offence is
committed. The Bill proposes to remove these time limits.
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85. Some members consider that the existing time limit for prosecution of
treason should be retained, so asto ensure that the offence would not be atool for
political persecution. These members also consider that the existing time limit
for prosecution of sedition-related offences should be retained. These members
have pointed out that whether a speech or publication creates areal danger to the
public peace, or for that matter, the stability of the PRC, depends very much on
the circumstances prevailing at the material time. If the speech or publication is
considered to be seditious, the offence would be prosecuted expeditiously.
These members are concerned that the time limit for prosecution against
sedition-related offence, if removed, would have a significant "chilling effect"
on the freedoms of speech and of expression.

86. Some other members also consider that there should be atimelimit for
prosecution against the offence of handling seditious publication. These
members have suggested that such atime limit be extended to, for instance, one
to two years.

87. The Administration has pointed out that at common law, there is no
time limit imposed on the prosecution of indictable offences. Statutory time
limits for indictable offences in Hong Kong are also rare. The Administration
takes the view that as a matter of principle, aserious criminal offence should not
be "written off " because of the expiry of atime limit for prosecution. The
reprehensible nature of treason and sedition should not diminish with time.
Moreover, astime is needed for investigation of these offences, the retention of
the existing time limits, especially that in respect of sedition-related offences,
would create difficulties for the police. Since the proposed treason and
sedition-related offences have been narrowed down, the Administration
considers that the proposed removal of existing time limits justifiable.

88. Despite the views held by the Administration and having considered
members' views, the Administration has agreed to introduce an amendment to
the effect that no prosecution for an offence of handling seditious publication
under new section 9C(2) will commence after three years from the date of
commission of the offence.

89. Hon Selina CHOW has indicated that Members of the Liberal Party
consider that the three years' time limit should be shortened. Hon Miriam LAU
has asked the Administration to consider shortening the time limit to 18 months.

Amendments proposed by Members

90. Some members are of the view that the existing time limits for
prosecution of treason and sedition offences should be retained. The existing
time limit for prosecution of treason should also apply to offences of subversion
and secession. Hon Margaret NG and Hon Audrey EU would move amendments
to that effect.
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91. Hon Cyd HO has proposed amendments to the effect that the time
limit for prosecution of treason, subversion and secession be three years and that
for sedition, six months.

92. Hon LAU Kong-wah has proposed an amendment to shorten the time
limit for prosecution of the offence of handling seditious publication under new
section 9C(2) to two years.

Amendmentsto the Officials Secrets Or dinance

Protection of information and unauthorized disclosure of protected information

93. Under the proposed new section 16A of the Official Secrets Ordinance,
any information, document or other article that relates to affairs concerning the
HKSAR that are within the responsibility of the Central Authorities under the
Basic Law isto be protected. Any person who is or has been a public servant or
government contractor would commit an offence if he makes an unauthorized
disclosure of such information, document or articleif the disclosureisdamaging.

A disclosureis damaging if it endangers or would be likely to endanger national

security. The Bill also proposes to amend section 18 to provide that any person
who, knew or had reasonable cause to believe that protected information under
sections 13 to 17 had been acquired by means of illegal access, and knew or had
reasonable cause to believe that an unauthorized disclosure of such information
Is damaging, will commit an offence. Under the Bill, "illegal access' means
criminal acts of unauthorized access to computer by telecommunications, access
to computer with criminal or dishonest intent, theft, robbery, burglary or bribery.

As clarified by the Administration, the policy intent of these provisions is to
apply them to public servant of the HKSAR. It is not intended to apply them to
Mainland officials.

94. Some members have queried why it is necessary to create a new class
of protected information. These members have pointed out that under the Basic
Law, there are a number of areas that may fall under the category of affairs that
are within the responsibility of the Central Authorities, for instance, foreign
affairs (BL13), defence (BL14), the appointment of the Chief Executive and
principal officials (BL15), the reporting of laws (BL17), and the obtaining of
relevant of relevant certificates concerning defence and acts of state (BL19). Itis
also unclear whether the disclosure of information which has commercial and
economic significance would be covered by the provision. These members have
suggested that the new class of protected information should be restricted to
foreign affairs and defence matters which relate to the HKSAR.

95, Concerning the new offence of disclosure of protected information
acquired by illegal access, these members have pointed out that it is the media's
concern that journalists may receive information from anonymous sources
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without the knowledge of whether it is acquired by one of the prohibited means.
Unless information is disclosed through official channels, there is always a
possibility that it isacquired by someone by illegal means. These members have
also expressed concern about the test of damaging disclosure, as there is no
requirement for likelihood of specified harm or the test of clear and present
danger.

96. In addition, these members are worried that the amendments to the
Official Secrets Ordinance, if enacted, would have a "chilling effect” on the
media, thus undermining the freedom of the press and freeflow of informationin
Hong Kong. These members strongly urge that public interest defence and prior
publication defence should be provided in the Bill.

97. The Administration has explained that prior to Reunification,
information relating to the relationship between Hong Kong and the Mainland
was protected. Following the Reunification, it would not be appropriate to
protect such information under the rubric of "international relations’. The Bill
proposes to narrow it to information related to Hong Kong affairs which are,
under the Basic Law, within the responsibility of the Central Authorities. While
agreeing that the matters under the Basic Law referred to in paragraph 94 above
are related to the category, the Administration considers that the reference to
"affairs concerning the HKSAR which are, under the Basic Law, within the
responsibility of the Central Authorities® should be construed within the
framework of the Basic Law. It is a matter for the courts to decide the
interpretation of the expression when adjudicating cases. As information
relating to defence and foreign affairsis covered by the existing sections 15 and
16 respectively, it would be inappropriate to specify these in the protected
information.

98. The Administration has stressed that a person who makes an
unauthorized disclosure of protected information under section 18 would only
commit an offence if he knows, or has reasonable cause to believe that it is
protected information and that it has been acquired by means of illegal access. In
the case of information relating to Hong Kong affairs that is within the
responsibility of the Central Authorities under the proposed section 16A, a
disclosure is only damaging if it endangers national security, or the information,
document or article is of such a nature that its unauthorized disclosure would be
likely to endanger national security, i.e. the safeguarding of the territorial
integrity and the independence of the PRC.

99. The Administration does not consider that it should be in the public
interest to make a disclosure that is damaging to national security. Regarding
prior publication defence, the Administration takes the view that the second
wider disclosure could sometimes be more damaging. As the offences are
narrowly defined, the Administration does not consider that the provision of
defence of public interest or prior publication isjustified.
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100. Some members are not convinced. Hon Margaret Ng and Hon Audrey
EU have proposed various amendments. These include generally excluding
from the damaging test elements of public interest and prior publication, and
adding the requirement for causing "real and substantial damage" to national
security in determining whether a disclosure of information relating to Hong
Kong affairs within the responsibility of the Central Authoritiesis damaging.

101. Hon Albert HO has proposed various amendments to new section 16A,
including restricting information related to Hong Kong affairs within the
responsibility of the Central Authorities to defence and foreign affairs under the
Basic Law.

102. Hon Emily LAU has proposed to del ete the proposed section 16A and
the proposed amendments to section 18.

103. Hon James TO has proposed various amendments to existing sections
13, 14, 15, 16 and 17 of the Officials Secrets Ordinance, and to add a defence of
public interest for disclosure of information referred to in sections 13 to 20.

104. Hon Martin Lee has proposed to include a defence of public interest
for disclosure of information referred to in sections 13 to 20.

105. Hon Cyd HO has proposed to provide for a defence of prior
publication for disclosure of information referred to in sections 13 to 20, and to
limit the prosecution of unauthorized disclosure of information referred to in
sections 13 to 20 to within six months after the offence is committed.

Amendmentsto the Societies Ordinance

M echanism for proscription of local organizations endangering national security

Proposalsin the Bill

106. The proposed new section 8A(1) of the Societies Ordinance
empowers S for S to proscribe any local organization if he reasonably believes
that the proscription is necessary in the interests of national security and is
proportionate for such purpose. As provided under the proposed new section
8A(2), the power to proscribe will apply to any local organization -

(a) theobjective, or one of the objectives, of whichisto engagein treason,
subversion, secession or sedition or commit an offence of spying;

(b) which has committed or is attempting to commit treason, subversion,
secession or sedition or an offence of spying; or
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(c) which is subordinate to a Mainland organization the operation of
which has been prohibited on the ground of protecting the security of
the PRC, as officially proclaimed by means of an open decree, by the
Central Authorities under the law of the PRC.

Under new section 8A(3), a certificate given by or on behalf of the CPG stating
that the operation of the Mainland organization referred to in new section
8A(2)(c) has been prohibited in the Mainland by the Central Authoritieswill be
conclusive evidence of such a prohibition in the Mainland.

Basis for proscription of local organization

107. Some members have expressed strong objection to the proposed
proscription mechanism.  These members consider that the proposed
proscription of local organization subordinate to Mainland organizations is
beyond the requirement of BL23, which requires laws to be enacted, among
other things, to prohibit foreign political organization from conducting activities
in Hong Kong or local organizations from establishing ties with foreign political
bodies. There is no mention of proscription of local organizations. Under
section 8 of the Societies Ordinance, S for S can prohibit the operation of a
society for reason of national security. These members have queried why Sfor S
should be given an additional proscription power and the choice of using
different provisions to proscribe local organizations. These members are also
concerned about the scope of application, as proscription will apply to any
organization in Hong Kong, even statutory bodies such asthe Hospital Authority
and the Airport Authority.

108. These members are gravely concerned that the provisions in new
section 8A(2)(c), if enacted, would introduce Mainland laws or concept of
national security into Hong Kong. In addition, since Hong Kong courts are
required to accept certificates issued by or on behalf of the CPG as conclusive
evidence of the prohibition of Mainland organizations it would undermine the
principle of "one country, two systems'. These members have also pointed out
that the conditions for defining the relationship of alocal organization between
its parent organization on the Mainland are vague and unreasonable because,
according to the new section 8A(5)(h), whether a local organization is
subordinate to a Mainland organization depends on whether the local
organization solicits or accepts substantial funding from the Mainland
organization, or whether the local organization is directly or indirectly under the
direction or control of the Mainland organization, or whether the local
organization has its policies determined directly or indirectly by the Mainland
organization. Intheir view, the meaning of "substantial" isunclear, anditisalso
difficult to ascertain what degree of indirect influence will amount to control.
These members have also queried the basis for empowering Sfor Sto proscribe
any local organization without a requirement for the organization to have
committed an offence, and the need for new section 8A(2)(c) in addition to new
section 8A(2)(a) and (b).
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109. Some other members have however asked the Administration to
consider the need to also cover the proscription of alocal organization whereits
subordinate organization in the Mainland is prohibited in the Mainland.

110. The Administration takes the view that due to the highly serious and
reprehensible nature of organized crimes that endangers national security,
specific and focused measures are necessary to deal such activities. Itispossible
for there to be activities that threaten national security but not necessarily
amounting to criminal offences. Itis, therefore, necessary for Sfor Sto be given
the power to proscribe alocal organization if he reasonably believes that thisis
necessary in theinterests of national security, in accordance with the standards of
international human rights conventions.

111. Concerning the need for the new section 8A(2)(c) as an addition to the
new section 8A(2)(@) and (b), the Administration has explained that an
organization which poses threats to national security may not be attempting or
aiming to commit the narrowly defined offences specified in the proposed new
section 8A(2)(a) or (b). For example, alocal organization whichiscontrolled by
a prohibited organization in the Mainland may be involved in activities in
preparation for terrorist attacks, or may aimat purchasing chemical weaponsfor
its parent organization. The undertaking of such activities may not constitute the
specified offences referred to in section 8A(2)(a) and (b). Nevertheless, itisin
the public interest to prohibit the continued operation of such organizations
where such prohibition is anecessary and proportionate measure.

112. The Administration has further advised that the proposed section
8A(2)(b) requires an attempt to commit the specified offences. At common law
and also under section 159 of the Crimes Ordinance, this requires an act more
than merely preparatory to the commission of the offences. Organizations
involved in acts that fall short of such criteria, such as recruitment to form an
army for a prohibited organization in the Mainland to commit secession by
engaging in war, or raising funds for subverting the CPG by force, would not be
covered by the proposed section 8A(2)(b). Furthermore, the am of such an
organization, even if it can be proven, may not satisfy all the essential elements
of the criminal offences in the proposed section 8A(2)(a). For example, the
organization may not be aware of the entire plan of its parent organization. The
Administration considers that the prohibition of the continued operation of such
organizations would be in the public interest.

113. The Administration has stressed that the provisionsin section 8(2) are
the pre-conditions for proscription. There is no automatic proscription of an
organization subordinate to a prohibited Mainland organization. S for S is
required to consider whether the proscription is necessary in the interests of
national security and is proportionate for that purpose. The enactment of new
section 8(2)(c) will not lead to any introduction of Mainland law or concept of
national security into Hong Kong.
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114. Regarding the certificate referred to in new section 8A(3), the
Administration has pointed out that under the "one country, two systems"
principle, the procedures taken by the Mainland authorities in accordance with
Mainland lawswould be a matter entirely under the jurisdiction of the Mainland.
It is not appropriate for the HKSAR to review such procedures or decisions as
they are entirely matters for the Mainland authorities. The Administration
therefore proposes that a certificate from the CPG stating the fact that a
Mainland organization has been prohibited in the Mainland would be conclusive
evidence of thisfact.

115. Regarding the meaning of "substantial" used for defining the
relationship between a local organization and its parent organization on the
Mainland, the Administration has advised that judicial authorities indicate that
the term is arelative one. The dictionary meaning of "substantial” is "of real
importance, of value, of considerable amount”. Whether or not an amount of
contribution, sponsorship, etc. would be regarded as substantial would depend
on the circumstances of each case.

116. Having regard to the concern of the overlap of existing section 8 and
new section 8A in terms of proscription of local organizations on national
security grounds, the Administration will introduce an amendment to repeal the
reference to "national security” in section 8. The effect of the amendment isthat
proscription of local organizations on national security grounds will only be
dealt with under new section 8A.

Prohibition of Mainland organizations

117. The Administration has proposed an amendment to the English text of
new 8A(2)(c). The purpose of the proposed amendment is to make it clear that
although the prohibition of operation of Mainland organizations by the Central
Authorities on the ground of protecting the security of the PRC has to be made
under the law of the PRC, the fact of that prohibition need only be officialy
announced by means of an open proclamation by the Central Authoritiesin order
to satisfy the pre-condition for S for S to exercise her power to order a
proscription under new section 8A(1). The Administration has explained that
the reference to "an open decree” in the English text of the Bill may suggest a
requirement for legal formality which is not intended, and that there is no such
implications in the Chinese text.

118. Some members have asked for details of the law of the PRC under
which the Central Authorities can prohibit the operation of a Mainland
organization on the ground of protecting the security of the PRC and make an
official announcement, and how such an announcement would be made. These
members consider that the Bill should clearly spell out those laws of the PRC.
These members have also expressed concern about the interpretation of the term
"Central Authorities', and asked which Mainland authorities will be covered by
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the term. These members consider that a definition for the term should be
provided in the Bill.

119. The Administration has advised that under Article 4 of the National
Security Regulation of the People's Republic of China, any organization or
person doing any act that endangers national security shall have lega
consequence. Article 34 of the Regulations on Registration Administration of
Associations and Article 26 of the Interim Regulations on Registration
Administration of Private Non-enterprise Units provide that where the activities
of an association violate other laws and regulations, they should be dealt with by
the relevant State organs according to law. In addition, under Article 9 of the
Interim Measures on Banning lllegal Private Organizations, the registration
administration organ should make an announcement in accordance with the law
after declaring an organization illegal. The announcement would be make
publicly in a manner the Mainland authorities see fit. The Administration does
not consider there is a need to specify in the Bill the relevant laws under which
the operation of a Mainland organization is prohibited.

120. As regards the term "Central Authorities®, the Administration has
advised that the term is intended to bear the same meaning as in the Basic Law.
The Administration has pointed out that the term appearsin the title of Chapter 11
of the Basic Law. There are also references to the term "Central Authorities' in
the existing legislation of Hong Kong, for instance, in section 3 of Cap. 1 and
Paragraph 1 of Schedule 8 to Cap. 1. It is clear from these provisions that the
term "Central Authorities" includes, but isnot limited to the CPG. Thereference
to "Central Authorities® would exclude other Mainland institutions at or below
the provincial level. Inthe context of prohibition of Mainland organizations, the
term would refer to the Central Authorities in Beljing. The Administration
considers that it is not appropriate nor is there a need to define the term in the
Bill.

Prohibition of participating in the activities of proscribed organization

121. Under the proposed new section 8C(1) of the Societies Ordinance,
any person who, among others things, acts as an office-bearer or a member of a
proscribed organization, or pays money to or gives any other form of aid to a
proscribed organization is guilty of an offence. The offenceissubjectto afineat
level 6 (currently $100,000) and to imprisonment for three years.

122. To reflect its policy intent that participating in legal proceedings and
seeking, providing or receiving any legal services would not be an offence, and
to address members concern that a proscribed organization could not make
payment to dischargeits legal liability after a proscription order takes effect, the
Administration will introduce amendments to provide that the following acts
shall not constitute an offence under new section 8C(1) -
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(@) participating in any legal proceedings (whether in one's own right or
as the representative of an organization which is a party to such
proceedings);

(b) seeking, providing or receiving any legal services or making or
receiving any payment in respect of such services;

(c) with the prior written approval of S for S, making payment to
discharge any legal liability; or

(d) doing any act whichisincidental to an act referred to in paragraph (a),
(b) or (c) above.

123. The Administration will also introduce an amendment to clearly
reflect its policy intent that the activities referred to in new section 8C(1) would
be prohibited after an organization has been proscribed. The Administration also
proposes to amend new section 8C(1)(e) to provide that paying money or giving
aid to a proscribed local organization without the prior written approval of Sfor
Swill be an offence.

Appeal against proscription and rules for appeals

Appeal mechanism

124. The proposed new section 8D provides a right of appeal for an
office-bearer or member of an organization proscribed by Sfor Sto appeal to the
Court of First Instance against the proscription within 30 days after the
proscription takes effect. Under the proposed new section 8E, the Chief Justice
(CJ) may make rules for the appeals against proscription to enable proceedings
to take place without the appellant being given full particulars of the reasons for
proscription, to enable the Court of First Instance to hold proceedings in the
absence of the appellant and his legal representative appointed by him, and to
enable the Court to give the appellant a summary of any evidence taken in his
absence. Where rules made to exclude the appellant and his legal representative
in the proceedings, CJ shall make rules to provide for a power to appoint alegal
practitioner (special advocate) to act in the interests of the appellant.

Concerns and views of members

125. Some members have expressed grave concern about the proposed
provisions. These members have pointed out that athough the nature of a
proscription order made under proposed new section 8A(1) is regarded as an
administrative decision by the Administration, a proscription order will bring
about direct criminal consequences. If a person is not alowed to know in full
the evidence against him, he cannot conduct the appeal properly. This runs
contrary to the principles of natural justice. These members have also pointed
out that, Hong Kong residents rights to confidential legal advice, access to the



- 30 -

courts, choice of lawyersfor timely protection of their lawful rights and interests
or for representation in the courts, and to judicial remedies that are protected
under Article 35 of the Basic Law (BL35) will be undermined by such
procedural rules which may provide for the exclusion of the appellant and his
legal representative from attending the hearing of the appeal. Moreover, the
provisions, if enacted, would deprive appellants of the right to afair hearing as
guaranteed by Article 14 of the ICCPR and protected by BL 39.

126. Concerning the appointment of a specia advocate, these members
have queried what such a special advocate could and could not do, how such a
specia advocate would be selected, and whether an appellant could appoint a
specia advocate of his choice. These members have aso expressed doubt as to
whether the provision would violate BL35, which provides for, among other
things, the right to choose lawyers.

Administration's response

127. The Administration takes the view that the decision of S for S to
proscribe a local organization under the proposed new section 8A is an
administrative decision. Under the common law, a proscribed organization
would have no right to appeal to the court, and could only seek to challenge a
proscription by way of judicial review. The proposed right of appeal under the
Bill will improve the position of proscribed organizations. It will require the
court to conduct an overall review of the decision reached by the executive, in a
manner which would not be available in the judicial review process. The court
will test the sufficiency of evidence in away that would not be available by way
of judicial review. Both the appellant and S for S would be entitled to adduce
evidence. The court is unlikely to be satisfied by evidence merely that national
security had been considered and accepted asthe basisby Sfor Sfor hisdecision.
Itislikely that the court would demand the sight of sensitive security documents
to assess the sufficiency of the evidence. If such evidence is disclosed to the
appellant and his legal representatives, national security might be endangered.
In the view of the Administration, the purpose of safeguarding national security
might not be achieved without the special procedures proposed in the Bill. The
Administration has also pointed out the rule-making power similar to that in the
proposed section 8E isfound in legislation of Canada and the UK.

128. Regarding the appointment of a special advocate, the Administration
has explained that the functions of such a special advocate would be modelled on
the Special Immigration Appeals Commission (Procedure) Rules 1998 of the
UK. It is proposed that a specia advocate could represent the interests of the
appellant by -

(8 making submissions to the court in any proceedings from which the
appellant and his legal representative were excluded,

(b) cross-examining witnesses at any such proceedings; and
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(c) making written submissions to the court.

A special advocate is under a statutory duty to represent the interests of an
appellant. However, the special advocate will not be responsible to the person
whose interests he is appointed to represent, i.e. there is not the usual client-
lawyer relationship between the appellant and the special advocate. It is
intended that an appellant will select a special advocate from a panel of
experienced and independent lawyers that have been approved by the Secretary
for Justice.

129. The Administration considers that the restrictions imposed by the
specia procedures are minimum and necessary for the purpose of protecting
national security, and would not deprive the appellant of a fair hearing. As
regards the choice of lawyers, the Administration has advised that the appellant
would continue to be entitled to choose his own legal representative. It is not
considered that BL 35 confers aright of such an absolute nature that no material
information could be withheld from alegal representative. Such aright would be
inconsistent with public interest immunity. In addition, if the appellant and his
legal representative were excluded from the hearing, his interests would be
adequately protected by the appointment of a special advocate. In the view of
the Administration, the special procedures to exclude an appellant and its legal
representative, and the appointment of a special advocate would comply with
ICCPR and BL35.

Amendments proposed by the Administration

130. In order to address the concerns of some members and some
deputations that CJ should be empowered to make such rules, especially when
the rules might be subject to legal challenge in proceedings on appeal against
proscription, the Administration has proposed to amend the mechanism for
making rules of court as follows. First, S for S will be empowered to make
regulations providing for the specia appeal arrangements including the
appointment of the special advocates. Such regulations will be subject to the
approval of LegCo, i.e. under the positive vetting procedure Secondly, the Rules
Committee constituted under section 55 of the High Court Ordinance, instead of
CJ, may, subject to the regulations, make rules of the court in respect of
procedural matters.

131. The Administration has also proposed amendments to the proposed
new section 8D in order to add to the Bill procedura matters of a more
significant nature for endorsement by LegCo. These matters are -

(@) to alow the Court of First Instance to admit any evidence that would
not otherwise be admissible in a court of law;

(b) to provide for further appeals to the Court of Appea on grounds
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involving a question of law; and

(c) anappeal tothe Court of Appeal may belodged with leave granted by
the Court of Fist Instance or the Court of Appeal, if the Court of First
Instance refuses to grant leave.

132. The Administration has confirmed that before the regulations and
rules are in place, an appea against proscription would be handled in
accordance with the Rules of the High Court (Cap. 4, subsidiary legislation A).
The Administration has assured members that consultation on the draft
regulations will be carried out.

133. Some members have raised the following issues and concerns on the
Administration's proposed amendments -

(@) the regulation-making power of S for S governing the conduct of
specia procedures might involve a conflict of interest, as Sfor S has
the power to proscribe local organizations;

(b) the idea of a panel of special advocates might have far-reaching
implications on the legal sector;

(c) the principles and criteriafor the selection of special advocate are not
set out in the Bill and Sfor S has wide power to make regulations;

(d) the court may be accepting evidence which would normally not be
admissible, such as hearsay evidence, and information or intelligence
provided by Mainland public security authorities, thus making
unnecessary inroads into the well established rules of evidence which
apply in Hong Kong courts; and

(e) since an appellant may only appeal against a Court of First Instance's
decision to the Court of Appeal on points of law, the appellant will be
deprived of hisright to appeal on points of fact.

Matters following proscription of organizations

Winding up of proscribed organizations

134. After an organization has been proscribed under new section 8A, the
operation of the organization will cease. Members have queried how the assets
of a proscribed organization will be dealt with. In response, the Administration
has proposed amendments to provide for the dissolution and winding up of
proscribed organizations under three categories, i.e. for companies registered
under the Companies Ordinance, unregistered companies under the Companies
Ordinance and other types of organization.
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135. Some members consider that there are serious problems with the
amendments proposed by the Administration. These members have pointed out
that under the amendments, for instance, if a company registered under the
Companies Ordinanceis proscribed under section 8A of the Societies Ordinance,
the Registrar shall strike the name of such company off the register of companies,
publish a notice of the striking off in the Gazette, and upon publication of the
notice, such company shall be dissolved. On an application of the Registrar to
the Court of First Instance, acompany struck off the register shall be wound up.
Although the Registrar has the discretion to defer taking action to strike off such
a company if he is satisfied that the right to take legal action against the
proscription has not been exhausted, the Registrar is not obliged to do so. If the
dissolution of a registered company takes place immediately after its
proscription by S for S, but not after the appeal is determined, these members
have queried whether there is any useful purpose for the provision of appeal
avenues. These members have also raised the following issues and concerns -

(@ why and how unregistered companies are treated differently;

(b) how the proposed amendments would impact on the statutory regimes
for registration of organizations concerning cancellation of
registration and appeals,

(c) theimplications of the proposed amendments on innocent third parties
who have had dealings with the proscribed organization and whose
rights may be affected;

(d) whether the employees of a proscribed organization could receive
wages before the organization is wound up;

(e) how assets of an proscribed organization would be dealt with pending
appeal;

(f) why provisionisnot madeto set aside certain fundsfor legitimate uses,
such as paying staff wages and legal expenses, similar to that provided
in the United Nations (Anti-Terrorism Measures) Ordinance;

(g) why dissolution should precede winding up, contrary to the usual
dissolution procedures.

136. Some members have suggested imposing an obligation to defer action
on the part of the Registrar in section 1(2) and 3(3) of Schedule 2 proposed to be
added to the Societies Ordinance before an appeal against proscription has been
concluded; and if not, to devise a mechanism whereby operation of the
proscribed organization would be prohibited, but dissolution of the organization
and winding up procedure would not take place before the appeal has been
concluded or before the 30-day period referred to in new section 8D(1) expires.
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137. The Administration considers that the discretion given to the Registrar
IS appropriate because proscription is made on national security grounds. The
Administration has explained that the Registrar has the discretion to defer taking
action to strike off a registered company if he is satisfied that the right to take
legal action against the proscription has not been exhausted. The Registrar
would have regard to whether an appeal is pending. The existing sections 360D
to 360M of the Companies Ordinance relating to winding up of registered
companies shall apply to such a proscribed company. Disposal of assets and
payment of debts owed would be dealt with in accordance with the provisions
under existing legislation.

138. Regarding the winding up of a partnership or an association being
proscribed, the Administration has explained that as they fall within the meaning
of unregistered company under section 326 of the Companies Ordinance, the
winding up provisionsin Part X of the Companies Ordinance will apply.

139. As regards a proscribed organization which is registered under an
ordinance other than the Companies Ordinance, the Administration has
explained that the relevant authority will cancel the registration of the
organization and publish a notice of cancellation in the Gazette. Upon the
publication of such notice, that organization will be dissolved and the winding up
of the organization concerned will follow that provided in the relevant ordinance
or, if that ordinance does not contain winding up provisions, Part X of the
Companies Ordinance will apply.

140. The Administration has stressed that an organization will have to
cease operation when the order of proscription takes effect. The effect of the
proposed amendments is to apply existing rules of winding up to proscribed
organizations. Nevertheless, inview of members' concern about the discharge of
legal liability of a proscribed organization, the Administration will introduce
amendments to the effect that if an organization is dissolved pursuant to
proposed section 1(1) or 3(1) in new Schedule 2 of the Societies Ordinance, or is
regarded as having been dissolved pursuant to proposed section 2(1) in the same
new Schedule, the liability, if any, of every director, officer and member of the
organization shall continue and may be enforced as if the organization had not
been dissolved.

141. On the use of funds of the proscribed organization, the Administration
has explained that under new section 8B(4)(b), a proscription order may take
effect on alater date as may be specified init. Sfor S could defer the effective
date of the order if there is no absolute necessity in terms of national security for
immediate cessation of operation of the organization. With the amendments to
new section 8C referred to in paragraph 122 above, a proscribed organization
could make payment to discharge its legal liability with the prior written
approval of Sfor S. The Administration does not consider the suggestion of
imposing an obligation on the Registrar to defer action necessary.
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Compensation for wrongly proscribed organizations

142. Some members have expressed concern that there is no provision for
appellants who succeeded in their appeals against proscription to claim damages
from the Government. The Administration has responded that the common law
already provides clear principles on the issue of compensation in respect of
administrative decisions. As proscription is an administrative decision, the
Administration does not consider thereis aneed to deviate from the common law
in this area, nor the need to re-state the common law position in the Bill.

Amendments proposed by Members

143. Some members remain opposed to providing a mechanism for the
proscription of local organizations, which, they consider, is beyond the
requirement of BL23. They are of the view that the provisions, if enacted, would
have adverse impact on the right to association and human rights protection.
Hon Margaret NG, Hon Audrey EU and Hon Martin LEE have proposed
amendmentsto del ete the proposed new sections 8A to 8E and related provisions
in the Bill.

144, Hon Miriam LAU has proposed amendments to new Schedule 2 of the
Societies Ordinance to the effect that the Registrar or the appropriate authority
shall defer taking action under new section 1(2) and 3(3) asthe case may beif he
is satisfied that the right to take legal action against the proscription has not been
exhausted. As for unregistered companies under the Companies Ordinance, no
application shall be made under new section 2(2) if the right to take legal action
against proscription has not been exhausted.

Commencement date of the Bill

145. Clause 2 of the Bill providesthat the Bill shall come into operation on
aday to be appointed by Sfor S by notice published in the Gazette. Hon Emily
LAU has proposed an amendment to the effect that such notice should only be
published when the ultimate aim for the election of the Chief Executive and the
election of al the members of LegCo by universal suffragereferredtoin Articles
45 and 68 of the Basic Law has been achieved.

Need for the Bill to be enacted within the current legislative session

146. Some members are strongly opposed to the enactment of the Bill
within the current legislative session. These members consider that the Bill
should not be enacted in haste, given its complexity, controversy, and serious
implications on human rights, freedom of expression, freedom of the press, free
flow of information and freedom of association. These members have also
expressed dissatisfaction that not enough time is given for their study of the
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papers provided by the Administration nor detailed scrutiny of the Bill.

147. Some other members hold different views. These members consider
that as the Bill Committee has thoroughly deliberated the principles and policy
aspects of the Bill and has examined the Bill clause by clause as well as the
amendments proposed by the Administration, there is no reason why the Bill
could not be enacted within the current session.

148. As the Administration has informed the Bills Committee of its
intention to resume the Second Reading debate on the Bill at the Council
meeting on 9 July 2003, a vote was taken at the meeting on 17 June 2003 on
whether the Bills Committee should support the resumption date. The Bills
Committee decided by a vote of 21 to 10 that the date of resumption be
supported.

COMMITTEE STAGE AMENDMENTS

149. The major Committee Stage amendments (CSASs) to be moved by the
Administration are mentioned in paragraphs 13, 64, 65, 70, 79, 82, 88, 116, 117,
122,123, 130, 131, 134 and 140 above. A full set of the draft CSAsto be moved
by the Administration isin Appendix | 11.

150. A copy of the draft amendments proposed by Hon Margaret NG and
Hon Audrey EU (as at 24 June 2003) isin Appendix I V.

151. A copy of the draft amendments proposed by Hon Cyd HO, Hon
Albert HO, Hon Martin LEE, Hon James TO, Hon SIN Chung-kai, Hon Emily
LAU and Hon FUNG Kin-kee respectively (as at 24 June 2003) isin Appendix
V.

152. A copy of the draft amendments proposed by Hon Miriam LAU (as at
26 June 2003) isin Appendix VI.

153. A copy of the draft amendments proposed by Hon LAU Kong-wah (as
at 26 June 2003) isin Appendix VII.

FOLLOW-UP ACTION BY THE ADMINISTRATION

154. The Administration has undertaken to consult the Panel on Security
on guidelines for the police in relation to the exercise of authority under new
section 18B of the Crimes Ordinance before they are promulgated (paragraph 82
aboverefers).
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RECOMMENDATION

155. The Bills Committee made averbal report to the House Committee on
20 June 2003, recommending that the Administration's proposal to resume the
Second Reading debate on the Bill on 9 July 2003 be supported. The House
Committee decided that the Bills Committee's recommendation be supported.

156. The Bills Committee supports the resumption of the Second Reading
debate on the Bill at the Council meeting on 9 July 2003, subject to the CSAsto
be moved by the Administration.

ADVICE SOUGHT

157. Members are invited to note the deliberations of the Bills Committee
and the recommendation of the Bills Committee in paragraphs 155 and 156
above.

Council Business Division 2

L egidlative Council Secretariat
27 June 2003
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BILL

COMMITTEE STAGE

Amendments to be moved by the Secretary for Security

Clause Amendment Proposed
4 In the proposed section 2(1) (c), by deleting
Vo FE (ENEF (SR and substituting “ijfEI{E (=
£ Fl=
5 By adding “[Y” after “d =,
6 (a) In the proposed section 9A(1l) (a), by adding
“intentionally” before “incites”.
(b) In the proposed section 9A(1) (b), by adding
“intentionally” before “incites”.
(c) In the proposed section 9A, by adding -
“(1A) An incitement shall not
constitute an offence under
subsection (1) unless the nature of

the incitement and the circumstances

in which the incitement is made are

such that
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(a) one or more persons
incited are likely to
be induced; or

(b) an ordinary person
would, i1f subjected to
the incitement, likely
be induced,

to (where subsection (1) (a) applies)
commit the offence or to (where
subsection (1) (b) applies) engage in
violent public disorder.”.

In the proposed section 9C(1l), by deleting

“cause the commission of” and substituting

“induce a person to commit”.

In the proposed section 9C, by adding -

“(3) ©No prosecution for an

offence under subsection (2) shall be
commenced after 3 years from the date
of commission of the offence.”.

In the proposed section 9D(3) (d), by

deleting “i'[]” and substituting “[ /g .

In the proposed section 18A, by deleting
“Article 39” and substituting “Chapter

ITI”.
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(b) In the proposed section 18B(1l), by deleting
“chief superintendent” and substituting

“assistant commissioner”.

New By adding immediately before clause 8 -
“7A. Section added
The Official Secrets Ordinance (Cap.
521) is amended by adding in Part I -

“1A. Enforcement, etc.
of this Ordinance
to be consistent
with Basic Law

The provisions of this Ordinance
are to be interpreted, applied and
enforced in a manner that is
consistent with Chapter III of the

Basic Law.”."”.

8(1) By deleting “of the Official Secrets Ordinance
(Cap. 521)".

9 By deleting the clause.

14 In the proposed section 2A, by deleting “Article

39”7 and substituting “Chapter III”.

New By adding -

“14A. Prohibition of
operation of
societies
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Section 8(1) (a) is amended by

repealing “national security or”.”.

In the proposed section 8A(1l), by deleting
“BIF G 2 F 5" and substituting “aEERIFAD =
In the proposed section 8A(2) (c), by
deleting “, as officially proclaimed by
means of an open decree,” and substituting
“(as officially announced by means of an
open proclamation)”.

In the proposed section 8A(3) (b), by
deleting “, as officially proclaimed by
means of an open decree,” and substituting
“(as officially announced by means of an
open proclamation)”.

In the proposed section 8A(5) (f) (ii), by
deleting “the Schedule” and substituting
“Schedule 1”.

In the proposed section 8C(1l) (e), by adding
“without the prior written approval of the
Secretary for Security,” before “pays”.

In the proposed section 8C(1l), by deleting
“a proscribed organization” and
substituting “a local organization after it
has been proscribed under section 8A”".

In the proposed section 8C, by adding -
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The following acts shall

not constitute an offence under

subsection

(1)
(a)

participating in any
legal proceedings
(whether in one’s own
right or as the
representative of an
organization which is
a party to such
proceedings) ;
seeking, providing or
receiving any legal
services or making or
receiving any payment
in respect of such
services;

with the prior written
approval of the
Secretary for
Security, making
payment to discharge
any liability; or
doing any act which is
incidental to an act

referred to in
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paragraph (a), (b) or
(c).”.
By deleting the proposed section 8D(2).
In the proposed section 8D(3) (a), by adding
“not” before “satisfied”.
In the proposed section 8D(3) (a) (1), by
deleting “not”.
In the proposed section 8D(3) (a) (ii) -
(i) by deleting “insufficient” and
substituting “sufficient”;
(ii) by deleting “; or” and
substituting “; and”.
In the proposed section 8D(3) (a) (iii), by
deleting “insufficient” and substituting
“sufficient”.

In the proposed section 8D(3) (a) (iii) (A),
by deleting “BFd = F|i&” and substituting
BRI S

In the proposed section 8D(3) (b), by
deleting “not”.

In the proposed section 8D(4), by deleting
“under subsection (3)” and substituting “on
an appeal under this section”.

In the proposed section 8D(6), by deleting
everything after “admit” and substituting

“any evidence that would, but for this
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subsection, not be admissible in a court of
law.”.
In the proposed section 8D, by adding -

“(7) A party to an appeal lodged
under subsection (1) may appeal to
the Court of Appeal against the
decision of the Court of First
Instance on any ground involving a
question of law.

(8) An appeal may only be
lodged under subsection (7) with
leave to appeal granted by the Court
of First Instance or, where the Court
of First Instance refuses to grant
such leave, by the Court of Appeal.”.

In the proposed section 8E, in the heading,
by deleting “Chief Justice may make rules”
and substituting “Secretary for Security
may make regulations”.

By deleting the proposed section 8E(1l) and
substituting -

“ (1) The Secretary for Security
may, subject to the approval of the
Legislative Council, make regulations
to provide for the handling of
appeals under section 8D including

matters which are incidental to or
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arise out of the hearing of such
appeals.”.
In the proposed section 8E(2), by deleting
“rules under this section, the Chief
Justice” and substituting “regulations
under this section, the Secretary for
Security”.
In the proposed section 8E(3), by deleting
“Rules” and substituting “Regulations”.
In the proposed section 8E(4), by deleting
“rules” where it twice appears and
substituting “regulations”.
By adding -

“8F. Rules Committee
may make rules
for appeals

The Rules Committee constituted
under section 55 of the High Court
Ordinance (Cap. 4) may, subject to
the regulations made under section
8E, make rules of court to provide
for -

(a) the lodgement, hearing
and withdrawal of
appeals under section
8D;

(b) costs in respect of

such appeals;
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(c) the practice and
procedure concerning
the hearing of such
appeals; and

(d) such other procedural
matters which are
incidental to or arise
out of the hearing of

such appeals.

8G. Matters following
proscription

Schedule 2 has effect in
relation to the proscription of an

organization under section 8A.”".

Schedule By deleting the subheading immediately before

section 2.

Schedule By deleting section 2.

Schedule, In the proposed section 14A(4), by deleting
section 8
“under section 8D(3)” and substituting “on an

appeal under section 8D”.

Schedule By adding -

“11A. “Schedule 1” substituted for
“the Schedule”



Sections 2(2), (2B) and (3), 9(1) (c)
and 14A(2) are amended by repealing “the

Schedule” and substituting “Schedule 17.".

Schedule, By deleting paragraph (a) and substituting -
section 12
“(a) Dby repealing -
“SCHEDULE [s. 2]"

and substituting -

“SCHEDULE 1 [ss. 2, 8A,
9 & 14A]1";".
Schedule By adding immediately after section 12 -

“12A. Schedule 2 added
The following is added -
“SCHEDULE 2 [s. 8G]
MATTERS FOLLOWING PROSCRIPTION
OF AN ORGANIZATION UNDER

SECTION 8A OF THIS
ORDINANCE

1. Companies registered
under Companies
Ordinance

(1) If a company registered
under the Companies Ordinance (Cap.
32) is proscribed under section 8A of
this Ordinance, the Registrar of
Companies shall -

(a) strike the name of
such company off the

register of companies
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kept by the Registrar;
and
(b) publish a notice of
the striking off in
the Gazette,
and upon the publication of the
notice such company shall be
dissolved.

(2) The Registrar of Companies
may defer taking action under
subsection (1) if he is satisfied
that the right to take legal action
against the proscription has not been
exhausted.

(3) On an application of the
Registrar of Companies to the Court
of First Instance, a company struck
off the register under subsection (1)
shall be wound up and sections 360D,
360E, 360F, 360G, 360H, 360I, 360J,
360K, 360L and 360M of the Companies
Ordinance (Cap. 32) shall apply to
such company as if such company were
a company struck off the register and
dissolved under section 360C of that

Ordinance.
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2. Unregistered companies

under Companies

Ordinance

(1) An unregistered company
within the meaning of section 326 of
the Companies Ordinance (Cap. 32)
which is proscribed under section 8A
of this Ordinance shall for the
purpose of section 327 (3) of the
Companies Ordinance (Cap. 32) be
regarded as having been dissolved.

(2) On an application of the
Registrar of Companies to the Court
of First Instance, the company
referred to in subsection (1) shall
be wound up and Part X of the
Companies Ordinance (Cap. 32) shall

apply to such company.

3. Other types of
organizations

(1) If an organization that is
proscribed under section 8A of this
Ordinance is not registered under the
Companies Ordinance (Cap. 32) but is
registered under any other Ordinance,
the appropriate authority shall -

(a) cancel the

registration of that
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organization and (if
applicable under that
other Ordinance)
remove or strike its
name off the relevant
register or any other
similar record; and
publish a notice of
the cancellation in

the Gazette,

and upon the publication of the

notice -

that organization
shall be dissolved for
the purposes of that
other Ordinance and
all other purposes;
and

the provisions (if
any) of that other

Ordinance applicable

(1) the
dissolution
of that
organization

shall apply
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as 1if it
were
dissolved
under that
other
Ordinance;
(ii) the winding
up of
organizations
shall apply
to that
organization.
(2) Subject to subsection
(1) (d), an organization referred to
in subsection (1) shall, on an
application of the appropriate
authority to the Court of First
Instance, be wound up and Part X of
the Companies Ordinance (Cap. 32)
shall apply as if such organization
were an unregistered company within
the meaning of section 326 of that
Ordinance.
(3) The appropriate authority
may defer taking action under
subsection (1) if he is satisfied

that the right to take legal action
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against the proscription has not been

exhausted.

(4) In this section,

“appropriate authority” means -

(a)

where a person has
authority under the
relevant Ordinance to
cancel the
registration of the
relevant organization
under that Ordinance,
that person; or

in any other case, the
Registrar of

Companies.

4. Liabilities of members,
etc. shall continue
notwithstanding
dissolution

If an organization -

(a)

is dissolved pursuant
to section 1(1) or
3(1); or

is regarded as having
been dissolved
pursuant to section

2(1),
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the liability, if any, of every
director, officer and member of the
organization shall continue and may
be enforced as if the organization

had not been dissolved.”.

Schedule, By adding “7(6),” after “5,”.
section 13

Schedule By adding immediately before section 29 -
“28A. Interpretation
Section 2 (1) of the Organized and
Serious Crimes Ordinance (Cap. 455) is
amended -
(a) 1in the definition of

“Schedule 1 offence”, by
repealing “of any of those
offences;” and
substituting -

“of any of
those
offences,

but an act that is not
itself an offence
shall not be a
Schedule 1 offence by

virtue of paragraph



Schedule,
section 29
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(b) in the definition of
“specified offence”, by
repealing “of any of those
offences;” and
substituting -

“of any of
those
offences,

but an act that is not
itself an offence
shall not be a
specified offence by

virtue of paragraph

By deleting “of the Organized and Serious
Crimes Ordinance (Cap. 455)”".

In the proposed section 5(9) (a), by adding
“or” at the end.

In the proposed section 5(9) (b), by
deleting “; or” at the end and
substituting a comma.

By deleting the proposed section 5(9) (c).



Schedule

By adding immediately after section

“Crimes (Amendment) (No.

Ordinance 1997

34A. Repeal

The Crimes (Amendment) (No.

Ordinance 1997 (89 of 1997) is

Page 18

34 -

2)

2)

repealed.”.
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Draft Amendments
T Article 23 Congerh Group

13 June 2083

Amend the Crimes Ordinance, the Official Secrets Ordinange apd:the Socleugs
Ordinance pursuant to the obligation imposed by Article.23 of the Basic

Law of the Hong Kong Special Administrative’ Region of the People’s
Republic of China and to provide for related, - incidental and
consequential amendments.

Enacted by the Legislative Council.

PART 1
PRELIMINARIES

1. Short title

This Ordinance may be cited as the Natiqna.l.f-ﬁecty_:ri;y (Legislatve
Provisions) Ordinance.

3. Commencement

This Ordinance shall come into operatonona dav to be appointed by the
Secretacy for Security by notice published in the Gazette. ‘

PART 2
AMENDMENTS TO THE CRIMES ORDINANCE

3. Part heading amended

‘The heading of Part I of the Crimes Ordinanc‘g_(C&}SL..'?.O.OE)"-is amendsd o
adding ¥, SUBVERSION AND SECESSION” afier “TREASON, . '
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4. Sections substituted
Sections 2 is repealed and the following substinzted -

“2. Treasom
(1)  AChinese national commits treason if ke —

(@)  withintentto— |
@)  overthrow the Central People’s Government;

joins or is a part offomgnarmadforne&atwwﬂhﬂle
People’s Republic of China;

(5)

expression foreign armcd forces to mvade the People s
Republic of China with force; or
(c)  ussists any public enemy at war with the People’s
Republic of China by doing any act with 'infent to
prejudice the position of the Peajple’s Republic of China
in the war. '
(2) A Chinese aational who commits treasan is gmlty of an offence
and is liable on conviction on indictment to imprisonmeat for fife.

(3Y & For the purposes of this section—
(@) “foreign armed forces” means —

()  ammed forces of a foreign country;

(i)  armed forces which are under j:he dlrecnon or
control of the government of 2 fo!elgn counmy,
(i) armed forces which are not.based in, and are not

armed forces of, the Pet';ple‘ls .Rk;puhliciof China;

P.B4
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(b) “public enemy at war with the People’s Repubh!: of

Chine” means —

(i) the government of a foreign coupiry at war with
the People’s Republic of China; or

(i) foreign armed forces at wear with the People’s
Republic of China;

(c)  astats of war exists when —
(i)  open armed conflict between. amzedfurces is
occurying; or
(i)  war has been publicly dnchn'ed.
and “ar war'* is to be canstued accordmgly

ublic of China ad. ign counkry or

section 2(1).
(4) )  The common law offence of misprision of treason is abolished.

(5)¢6)  The common law offence of compounding treason is abolished.

2A.  Subversion

(1) A person commits subversion if he —

P.g5
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&

with _intent to overthrows the. Centtal . People’s

Government er

byusingfomeorseﬂousmiminﬂmmnsiﬁﬂseﬂoﬁslyeﬁﬂﬁg?gmfhgsfp&iﬁty
of the People’s Republic of China or by engaging in war.

2) Apersonwhocormmtssubvemonmguihyofmoﬁ’enmmdis
liable on conviction on indictment to imprisomment for life.

(3)@)  For the purposes of this section —

(@)

®

the expression “engaging in wag" ia tp be mswued by
reference to the meaning of the expreqmon “at war” in
section 2(4)(c);

“serious criminal means” means any mml act of
violence which-— | )

(i)  endangers the life of a. person other ‘thap me

persan who does the act;,
(i) causes serious injury to a person ather than, the
| person who does the act;: | -
(iil) seriously endangers the health; or. snfet,s{ of the
public or a section of the-public; |

(iv)  causes serious damage.to propm‘ty' or

(v)  seriously interferes with, or dlsmpvss ag eie:m:omc

system or an essential servwe, facﬂny or system

{whether public or private),

and — '

(v) is done in Hong Kong and s an offesice under
the law of Hong Kong; or 2 |

(vii}) (A) isdoneinany placc mmjda Hong Kong;
(B) is an offence under-the Tatv of that place;

and

P.@b6
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2B. Secession

(2)

liable on conviction on indictment to imprisonment for life.

)y A person commits secession if he W

(sy——using force or serious cnmmnl mmeans tha.’c aenously
endangers the territorial integrity of the People’s Rr.pubhc of

Ching:—er China intent to withdraw any part. f
People’ c of its sovered |
5 . '

A person who comits secession is. guilty of -aﬁ'oﬂ’enée:and is

(3%4)  For the purposes of this section—

(¢) the expression “engeging in war” is 10 be ccmstmed by
reference to the meaning of the expresswn “at war” in
section 2(4)(¢);

(b))  “serious criminal means” has the. same mnmng as in
section 2A(4)(b)-

P.a7
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2C. Sections 139A and 139G apply to conspiracy
or attempt to do certain acts outside
Hong Kong

(1) If a person agrees, in Hong Kong, with any other person
(whether such other person is in Hong Kong or elsewhere) that a course
of conduct shall be pursued which, if the agreemen} {5 carried out in
accordance with their intentions, will necessarily amount to or involve the
doing (by one or more of the parties to the agreement), ouside Hong
Kong, of any act which would, if done in Hong Kong, be. an offence
under section 2A (subversion) or 2B (secession)—

(a) section 159A applies to the person in relation (O the
agreement as if the act was a0 offence within the' meaning of
that section; and '

(b) sections 139B to 159E have effect accordingly..

(2) If a parson does, in Hong Kong, an act (“former”) that is more
than merely preparatory to the doing, outside Hong Kong, of any act
(“latter”) which would, if done in Hong Kong, be an offence under section
2A (subversion) or 2B (secession) and he does the former with intent to do
the latter— |

(¢) section 139G applies (0 the person in relatior to the former
as if the latter was an offence to which that secuon applies;
and |

(b) sections 159H to 159K have effect apcordingly-.

2D. Inciting treason, subversion or secession
is an offence only under section 9A

Inciting others 10 commit an offence under section 2 (1r2ason). 1A
(subversion) or 2B (secession) 15 an offence only under secuon 9A
(sedition).”. ‘

Part heading amended

The heading of Part Il is amended by repealing "AGAINST THE CROWN'

nd substituting "ENDANGERING SECURITY OF THE STATE

6.

Sections added

The following are added—

T0 28696794 P.g3
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Sedition

T0 28696794

(1) A person commits sedition if, subject to section 9D,‘h:-—- .

()

()

M m(‘-ltes others 3 er DetSor Illll‘l_'»'l__'.ll - | (n)
commit an offence under section 2 (treason), 2A (subm‘smn)
or 2B (secession); or :

intentionglly incites apOtier PErson.. I -.;!;;.) m 11]

engage, in Hong Kong or elsewhere, in vmtent pubhc. d.:sorder
that would seriously endenger the stabahty of the Pmple'
Rzpubhc of China,

(2) A personwho—

commits sedition by doing an act referred to in subsection (1)(a)
is gnilty of en offence and is liable on cgnvicﬁgn on indictment
to imprisonment for kife 7 years: . '
commits sedition by doing an act refou'ed to, m aubswucm (A)®)
is guilty of an offence and is liable on conwcuon on. mdmtment
to 2 fine and to mpmmmemfor#iyenrs -

Inciting sedition not an offence
Inciting others ta commit an offence under section 94 (sediﬁmn) 18 not an

P.18
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9pC. Certain acts are not incitement
(1)  For the purposes of secion 9A, a person shall not, by mson onhr that
he does aprescnbedact be regarded as inciting others to—
(@)  commit an offerce under section 2 (treason), 24 (subyersion)
or 2B (secession); or
(b)  engage in violex: public disorder that wou!d smowy en.danger
the stability of the People’s Republic of China.

(2) (3 In this section, “prescribed act” means —

(a) showing that the Cenual People’s Govemmmt or the

Government of the Hong Kong Special Administrative Regmn has

been misled or mistaken in any of its measures, -

(b)  pointing out exross or defects —

(i)  inthe government or constitution of'

(i) inthejawsof;or

(i)  in the administration of justice im,

the People’s Regublic of China or the Hong Kong Speotal
Administeative Region with a view to tfhe mtnedymg of such
errors or defects;

(c)  persuading members of the public in the People’s ‘Republic of
China or in the Hong Kong Special Administrative Region to
attempt to procice, by lawful means, the almiaﬁon..g";mgﬂ
of any matter previded-for in the-lav-of the l?eopla‘s_Rizpubﬁc

P.11
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(d)

TO 28656734

of China or oftthmgKongSpemlAdmﬂiMwMon.
as the case may be; e .

pomungomanymaue:whchmprodmmgorhaaamdmm
produce feelings of ill-will ormxtyhmm:ﬁﬁumthhsses
of the population of the People’s Republic ofCtnnaor of the
HongKongSpecmlAdzmmst:mcRegmnwnhavwwmthe

P.12
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Amend Section 4 of the Crimes Ordinance

by deleting the whole section
and substituting the following:

“No prosecution for an offence under section 2 (txeason), 2A (subwersion), 2B

(secession) shall be commenced after 3 years from the date of commission of

the offance.”

Amend Section 11 of the Crmes Ordinance

by deleting the words “section 10”7 and substituting them Wﬂh

wherever they occur, and

“sectidn 94"

- by deleting the words “Awomey General” and substj't}tl:i.ng‘ th:m with

“Secretary for Justice”

P.13
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7. Part TIA added
The following is added—
“PART IIA

ENFORCEMENT PROVISIONS CONCERNING ‘C:'ERm'N
OFFENCES UNDER PARTS I AND 11 '

18A. FEnforcement, etc. of Parts I and IT and this
Part to be consistent with Basic Law

“The provisions of Parts I and II and this Part are' o be. interpreted,
applied and enforced in a manner that is consistent with Article 39 of the

Basic Law.
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ISB 18€- Consent of Secretary for Justice required.

Prosecution for an offence under any provision of Part T or II shall
qot be instituted except by, or with the written consent of, the Secretary

for Justice.
4

(5 38D~ Certain offences to be tried by jury

doubt, an accused charged with an offence
n) or 9A(2NHa)

secession) shall

For the avoidance of
under section 2 (treason), 23 (subversion), 2B (secessio
(sedition bv inciting commission of treason, subversion oOf

stand trial before the Court of First Instance.
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- !
NATIONAL SECURITY (LEGISLATIVE PROVISIONS) BILL - (r.

(3D 48E. FElection of trial by jury for offence
under section 9A(2)(b) 0r-3C

(1) An accused who 1s to stand trial before a magistrate for an
offence under section SA(2)(b) (sedition by inciting “violent public
disorder) 0s-9C{handling seditious-publication)-may elect to stand trial
before the Court of First Instance by notifying the magistrate before the

hearing commences.
(2) Where— R
(a) an accused is charged before 2 magistrate With an offence
under section 9A(2)(b) (sedition by inciting violent public .
disorder) ino seditious-publication); and
(5) an application has been made under secton 88 of the
Magistrates Ordinance (Cap. 227) for an order transferring
the case to the District Court, <
the accused may elect to stand trial before the Court of First Instance Dy
notifyving the magistrate before the order {s made.

(3) An accused who is to stand trial before the District Court for an
offence under section 9A(2)(b) (sedition by inciting violent public
disorder) -oe-0C-{handlingseditious-publication) may elect to stand tnal
before ‘the Court of First Instance by notfying the judge before the
hearing commences. | .

(4) For the purposes of subsectons (1) and’ (3), the hearing
commences at the time when evidence is received.or heard in consequence
of the accused pleading not guilty to the charge or any of the charges.”.
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PART 3
AMENDMENTS TO THE OFEICIAL SECRETS QBIJINAN CE

8. Interpretation S .
(1) - Section 12(1) of the Official Sectets Ordinance (Cap., 521) is aivended

(@) in the defimtion of “public servant”™, bylwmpﬂagﬁphs
(a), (5) and (c) and substituting — |
“(g) any person Who holds an ofﬁm' speciﬁed in
column 2 of Schedule- 1 10, the Pepsion Beneﬁts
Ordinance (Established Oﬁces) Ordet (Cap 9
sub, leg.); ‘ :
(b)  any person who holds an ofﬁoe -of emulmnem
under the Govemment of thf: Hong Kong

Special Administrative Regmn, whethef such .

office is permanent or tel:p.pomry
(b) by adding— | .
« wnational security” ( B i i % J means the
safeguarding of the territorial integrity and theﬁmdmendence of
the People s R.epubhc of China: C _mmt_mgsm_d&

jgment Or . -«adz_ of

suppressing industrial unrest.”.

(2)  Section 12(2)(a) is amended by repealing Crown m nght of the
Government of Hong Kong, of any -of the services, fnrces or bodies

mentioned in subsection (1)” and substituting “Gavernment of the
Hong Kong Special Administrative Region”. |

(3) Sectionllis amended bv adding —

P.17
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10.

Section added
The following is added -~

«12A. Enforcement, etc. of Part 111 to be
consistent with Basic Law

The provisions of this Part are to be interpreted, applled and euforced
in a manner that is consistent with Article 39 of the Basic Law.”.

Section added
The following is added —

“16A. Information related to Hong Kong affairs
within the responsibility of the Central
Authorities
(13 A person who is or has been 2 public serveitt or government
contractor commits an offence if he makes, without lawful authority, a
damaging disclosure of any information, document or. ather article —_
(a)  that relates to any affairs concéming:tlié'Hdng Kong
Special Administrative Region. wlﬁcl; &e, u;lcier the
Basic Law, within the resporsibility .of the Central
Authorities; and . |
(b)  that is or has been in his possession by ?ift_ue of his
position as a public servant or government contiactor.

vy

iZ)  For the purposes of subsection (1), a disclosure is da:giging if

P.18
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(@)

&

the d:sclosm
mwonﬂsmunty; or

the information, document of amde in, guestion. is ef
mhmthatnsmnzeddmlommuldbe

nanonal security.

(3) Itisa defence for a person charged with an oﬁ'enee mdcr this
section to prove that, at the time of the alleged offence, he did not know and

had no reasonable cause to believe that ——

(@)

(b)

the information, document or arficle in question. was
such as is mentioned in subgection (1)(a); OF

the disclosure would be damaging mthm the meamng
of subsection (2).”.

P.19
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Nr AP LR e T

(1) Scction 18(2) is amended—
(@) in paragraph (h), by repealing “or” at theeend: . .
(h) in paragraph (c), by repealing the full stop and substituting ™
or”; - :
{¢) by adding— ' '

“(d) acquired by means of illegal acgess (whether

by himself or another) to i, -
and for the purposes of paragraphs (a) and (h), “public
servant or government contractor” includes a person who
was formerly a public servant or govérnment cantractor
where the information, document or article came into his
possession when he was such .a public servant ot
government contractor.”. ' -

(2) Section 18 is amended by adding—

“(5A) For the purposes of subsection (2), a person has illegal access
to information or a document or article it—

(¢) the information, document or article, as the case may be.
comes into ot remains in his possession by .virtue of an
offence under— o |

(i) section 27A (unauthorized access' to computer by
telecommunications) of the Telecommunications
Ordinance (Cap. 106); L

(ii) section 161 (access to computer ‘with ¢riminal or

dishonest intent) of the Crimes Ordinance (Cap. 200).

or L
(i) section 9 (theft), 10 (robbery) or 11 (burglary) of the

Theft Ordinance (Cap. 210), o

committed by him in relation to the information. document
or article, as the case may be; or ‘

(b) the information, document or article, as the case may be.
comes into or remains in his possession in exchange for an
advantage the offer or acceptance of which is an offence
under section 4 (bribery) of the Prevention of Bribery
Ordinance (Cap. 201).7. '

(3) Section 18(6)(a) is amended by repealing “or international relations”
and substituting “, international relations or affairs concerning the Hong Kony
Special Administrative Region which are, under the Basic Law, within the
responsibility of the Central Authorities™.

16A‘§4) Section 18(6) is amended by repealing “to 16" and substituting “to

P.28
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(1)  An accused who is to stand trial before amagxstmcﬁnnoﬁmca

under section 13, 14, 15, 16, 164, 17, 18, 19 or 20 may elect to standtn&lbefom the

Court of First Instance by notifying the magismtebefurethehmpgcomm
(2) Where—

TO 28695734 P.21

()  anaccusedis charged before 2 magistrate vnth an offence under
section 13, 14, 15, 16, 164, 17, 18, 19 or20 and
(b)) an application has been made under section 88 of the.
Magistrates Ordinance (Cap. 227) for an order’ transfemng the
case to the Dismict Court, :

the accused may elect to stand trial before the Court of First. I.nstance by

notifying the magistate before the order is made. .

(3)  An accused who is stand trial before the District Court for 2n
offence under section 13, 14, 15, 16, 164, 17,18, 19 or 20 may elect to stand trial
bafore the Cowt of First Instance by notifying the judge before the hearing
commences. - '

(4)  For the purposes of subsections (1) and (3), the lg‘tea:lns.c:binmgﬁdes-at
the time when evidence is received or heard in consequence of the. accused pleading
not guilty to the charge or any of the charges.”.

(5)____For the avoidance of doubt. an accused who exercises his rght to(glea
d trial before the Court of First Instance pursuant to jons (1 (3)

shall not face g heavier penal he would have received . he decided pot o
exercise his right of election,” '

s

PART 4

AMENDMENTS TO THE SOCIETIES ORDINANCE
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14, Section added
The following is added—
"3A. Enforcemeﬁt, etc. to be consistent
with Basic Law

The provisions of this Ordinance are 10 be interpreted, applied and
enforced in a manner that is consistent with Article 39 of the Basic Law.”.

organization to which this section applies if he reasonably believes that
the proscription is necessary in the interests of national secystty and 13
proportionate for such purpose.
(2) This section applies to any local organizatio .
(d) the objective, or one of the objectives;of which is to engage
in treason, subversion, secessionsSr sedition. or commit an
offence of spving; . EE
() which has committed gp-f§ attempting to.commuit (redson,
subversion, secessiop-Or sedition 0T .a_r;.offent:e of spying: or
(c) which is subopdinate to a mainland organization the
operation of-¥hich has been prohibited on the ground of
ipgthe security of the People's Republic of Chinz, a:
offigielly proclaimed by means of ap open: cecres, by th
Sniral Authorities under the law of the People’s Republi
of China.
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=

(@) is given by or oo behalf of the Central People’s Gov
and ' .
(b) states that the operation of 2 mainland -organjzation has
been prohibited on the ground of protecting the secunty of
the People’s Republic of China, as officially oclaimed by
means of an open decree, by the Central Aythorities under
the law of the People’s Republic of Chiria, |
shall be conclusive evidence of the prohibition,
(4) A document purporting to be 2 certificate referred 1w In
subsection (3) shall— _
(a) be received in evidence in any lega)/ proceedings without
further proof; and &
(b) unless the contrary is proved, deemed to be such a
ceruficate. o
(5) For the purposes of this section—
(g) “treason” means an act thatis An offence under section 2 of
the Crimes Ordinance (Cap. 200); | _
(b) “subversion” means an act jhat is an offence under sscuon
2A of the Crimes Ordinange (Cap. 200);
(¢) “secession” means an act that is an offence under section 2B
of the Crimes Ordinancy (Cap. 200);
(d) “sedition” means an agt that is an offence under secton 3A
of the Crimes Ordinasce (Cap. 200);
() “offence of spying” fneans an offence under seetion 3 of the
Official Secrets Ordinance (Cap. 521);
(f) “local organizatign” means— |
(i) any societyAvhich is registered, registrahle or exempted
from registration under this Ordinance; or
(ii) any bodf of persons listed in the Schedule;
(g) ~mainland reanization” means any b’pdy‘-'of persons—
(i) organized and established; or ! _
(i1) having its headquarters or principal place nf business,
in any part of the People’s Republic of China other [nar
Taiwah, Hong Kong or Macau;’ .
(h) a logal organization (“the former) 1

5 -subordinare o &
majhland organization (“the latter™) if— _

i{ the former solicits or accepts for its Operatiol
substantial financial contributions; substantial nac.la
sponsorship or substantial financial support of an
cind or loans of a substantial ‘amount, directly ©
indirectly, from the latter; -
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o indirectly, of the latter; or .

(ii) the policies of the former or any of such: policies
determined, directly or indirectly, by_ the, l‘qt,ter.

8B. Procedural requirements for proscription

(1) Before proscribing an organization undet -sectp

Secretary for Security must afford the organization ag-oppy
(@) tc be heard; or ‘
(b) to make representations in writing, .

as the organization thinks fit as to why it should not e proscribed.

(2; Subsection (1) does not apply where the cretary for Security
reasonably believes that affording the oreanizatiof ‘an opportugity to be
heard or to make representations in wriling Wox d not be practicable in
the circumstances of the case. _ -

(3) As soon as practicable after maldfng an. order ander section
8A(1), the Secretary for Security must— ' P

(a) serve a copy of the order 9
(b) (where the orgamization
premises) affix a co
manner— Lo
(i) on any buildjdg or premises which. appear (O the
Secretary for/Security to be occupied o used as 2 place

of meetix;%by the organization; and -

the organization; |
ccupies or uses any building or
¢ of the order” in ‘a conspicuous

rest police station of the police district 1n
which sdch building or premises are situated;

(c) publish the order in the Gazettg; and. = .

(d) publish yhe order in one English newspaper circulating daily

in Hode Kong and two Chinese newspapers circulating
dailyin Hong Kong. .
(4) An ordgr made under section 8A(1)—

(a)

(i) at the n

ich is published under subsection (3)(c) and (d)—

(i) on the same day takes effect-on that day;

(i) on different days takes effect on the latest-of such day:

or - ‘ ‘

(h) takes effect on such later date (if any)-as may be speciiia

in 1r, S o

nog fthstanding that an appeal has been or may :be made against ik
pyoscription undar section 8D. | o

/
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of prosed organizationa

(1) Any person who— L

(@) is or acts asan office-bearer or prafesses 1o be-or claj
be an office-bearer of; R

() manages or assists in the management of:

{(c) isoracisasa member of; :

" (d) attends a meeting of;, or .

(e) pays money to or gives any other form of aidAo,

a proscribed organization is guilty of an offence ams .is liable on
conviction to a fine at level 6 and to imprisonment for. 3/years,

(2) It is a defence for a person charged with /an offence under
subsection (1) if he proves that at the time of the alleggd offence he did nat
know and had no reason to believe that the organization:in question has
been proscribed under section 8A. A '

(3) Without prejudice to subsection (2), itfs a defence for a person
charged with an offence under subsection (1)= '

(a) in relation to his being or actiig as an.office-bearer of a
proscribed organization if he/proves that he had taken all
reasonable steps to cease tobe such office-bearer,

() in relation to his being/or acung. as & member of 2
proscribed organization # he proves that hie had taken all
reasonable steps to ceage to be such member.

8D. Appeal against proscription ‘

under section 8A who is aggyleved by the proscription may. appeal to the
Court of First Instance agalnst the proscription within 30 days after the
proscription takes effect. :

(2) Lodging an appeal under subsection (1) and doingany incidental
act shall not be regardéd for the purposes of section 8C as acting as ar
office-bearer or memper. R ’

(3) On an appéal lodged under subsection (1) against 2 proscription
the Court of First/Instance shall— =

(a) if i is satisfied that— . .
) the Secretarv for Security has rot correctly applizd th
law in the proscription; -
(i) the evidence is insufficient to prove that th
organization in question falls within section 8A(2)(a
(b) or {¢); OF e R

(1) Any office-bearer © member of .an 'Ongantadon- proscribed
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(111} the s

(i)} the-evidencei5-insureie
that the proscription— R _
(A) is necessary in the interests of nativnal secupty;
and S

(B) is proportionate for suchi purpose,

set aside the proscription; or R
(b) if it is not so satisfied, dismiss the appeal. -
(4) A proscription set aside under subsection (3) shall bt

have never been made. .
(5) If in the course of any procesdings before therCa
Instance the Court is satisfied, upon application. by fhe Secretarv for
Justice, that the publication of any evidence 1Q be giyén or any statement
to be made in the course of the proceedings might prejudice national
security, the Court may order that all or any portién of thie public shall be
excluded during any part of the hearing so as y4 avoid such publication.
(6) In the hearing of an appeal, the Cdurt of . First Instance may

admit such evidence as may be provided foyin-rules made undet section
S8E. ‘

8E. Chief Justice may make rules for Appeals

(1) The Chief Justice may make rules to provide for—
(a) the lodgement, hegfing and withdrawal of appeals under
section $D; L

(b) costs in respect/df such appeals; - R

(¢) the practice 3Ad procedure concerning the Hearing of such

- appeals; ' .

(d) admissibility of evidence; and .

(¢) such otjfer matters which are incidental to or arise Oul of

the hedring of such appeals. . | |
(2) In making rules under this section, the Chief Justice shall have
regard, in particdlar, to— | . - ‘

(a) wHe need 1o secure that proscriptions’ which.aré the subjec

of appeals are properly reviewed, and .-
the need 1o secure that information is not disclosed t0 the
detriment of national sscurity. _ -

(3Y Rules made under this section may make provision—

(@) enabling proceedings to take place without the appellan
being given full particulars of the reasons tor o
proscription in question, T - -

(h) enabling the Court of First Instance 1o hold procezdings !
the absence of any person, including the' appellant and an
legal representative appointed by him: and ..
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summary of any evidence taken 1n his-absence. .
(4) Where rules made under this section enable ke Court of First

Instance to hold proceedings in the absence of the"gppellant and any legal
' <shall make provision for—

representative appointed by him, the ra _ . : )
(a) a power to appoita legal practitioner to.act in the InLerests

of the appéllant; and

(h)—tire function and responsibility of such jegal practitioner.”.

PART 3

OTHER AMENDMENTS

16. Related, incidental and consequential amendments co
The enactments specified in the Schedule are amended as-'set out in the
Schedule. '

SCHEDULE (s. 16}

RELATED, INCIDENTAL AND CONSEQUENTIAL AMENDMENTS

Interpretation and General Clanses Ordinance

Section 3 of the Interpretation and General Clauses Orqinalicé

adding—
““Central People's Government” (% 5 ARELAT) means the Central People’s Government of

the Pzople’s Republic of China;".

{. Interpretation of words and expressions oy

(Cap. 1) is amended by
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Pensions Ordinance

3.  Pension, gratity or allowance may be
cancelled, suspended or reduced on
conviction, etc.

Section 15(1)(a)(iii) of the Pensions Ordinance (Cap. 89) is amended by repealing “‘wreason
under section 2" and substituting “an offence under secuon 2 (treason); 2A (subversion!, 2B
(secession) eeDANe)  Ladition-bi-inciting-commission-oi-teas ~SHBVIFPA-OrAecRsston) .

A
ar

Post Office Ordinance

4. Prohibited articles
Section 32(1){h) of the Post Office Ordinance (Cap. 98) is repealed. - -

Pension Benefits Ordinance

5. Pension benefits may be cancelled,
suspended or reduced on
conviction, etc,

Section 29(1)(c) of the Pension Benefits Ordinance (Gap. 99} is amended by rzpealing “treason
under section 2 and substitating “an offence under section 2 (treason), 24/ (subvepsionL-\.ZB
= H erict - L Lofm V= B0 ahlinmAdan=2m MLttty ' a‘r

{secession) er-94{= d B 3

=

Societies Ordinance
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Crimes Qrdinance

Sections repealed
Sections 3,4k 3, 9, 10,4 14, 15, 16 and 17 of the Crimes Otdmanr.'e (Cap "200) are repealed

¥

Evidence Seefian 2., 2R, 2B o
S‘ef-rcu _ E
Section 12 is amended by repealing 110 and subsututma ‘i%‘re{—% L

,
Search warrant

Section 13 is amended by repealing “10” where it rwice appea:s.:arit?;‘substiiﬁﬂni “9ArFE

Criminal Procedure Ordinance . '

Rules and orders as to practice
and procedure

Section 9(3) of the Criminal Procedurz Ordinance (Cap. 271) is’ amendad by repealing ”

misprision of treason™.
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" 17. An accused person may be refused bail
in particular circumstances . L
Section 9G(10)(b) is amended by repealing vtreason under section 7 and 'sphsrimting "an
offence under section 2, L\.\EB oSN - oo S

ey

18. Service of documents in transferred
proceedings

Section 10A is amended by adding— . . :
~(7) This section applies in relation to proceedings condugted pursuant e saction 13C(1)
as if— L .
(¢) in subsection (1), everything before <, he shall” is snbstiruted by—
~(1) Where pursuant to Section 13C(1) anv. pracesdings stand
wransferred to the court foc wrial and where, the: Secretary. for. J ustica has
instituted proceedings pursuaat 0 section [H1)(@)",
() in subsection (), “District Court judge” is substituted in both places wherz it
appears by ~magistrate”; and . : T
(¢) in subsection (4), “in the District Court the District Judge" is-substituted by."t0
the magistrate he™.". <

19. Section added

The following is added immediately before section ld— - LT

~13C. Proceedings relating to section 18E
of the Crimes Ordirance and
section 24 of the Official
Secrets Ordinance

(1) Where an accused elects under section L8E(1) or (2) of the Crimes; Ordinance (Cap.
200) or section 24A(1) ar (2) of the Official Secrets Ordinance (Cap.-521) 1o stand trial before
the Court of First Instance— _ ' A

{a) the case shall proceed as ¥ he is commirted for trial under section 80C(4) of the
Magistrates Ordinance (Cap. 227); C

(b) section 10 shall not apply to the case; and : i

() the accused shall, if he is convicted of the offence, be sentenced by the trial
judge, but the trial judge shall not impose & penalty heavier than the penalty
that could have been imposed by a magistrate had the accused been convicted
of the offence before the magistrate. ,

(1) Where an accused elects under section 13E(3) of the Crimas Ordinance (Cap. 200} or
section 24A(3) of the Official Secrets Ordinance (Cap. 521) to stand twial before the Court ol
First Instance— -' ‘ .

(2) the case shall proceed as if an order has been made under seetiqn/77A(4) of the
District Court Ordinance (Cap. 336) for the transfer of the proceedings to th
Court of First Instance; and - : _

() the accused shall, if he is convicted of the offence, be sentenced by the ina
judge, but the trial judge shall not impose & penalty heavier than the penalr
that could have been imposed by a judge of the District Court had the accuse
heen convicted of the oftence before the District Court.”.

20. Trial of offences

(1) Section 14A( 1)Eaj is rzpealed.
{3) Section l+A(2)(a) is repealed.
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" 21, Trial of offences

Section 51(2) is amended by repealing “treason” and substivating “an Gffence uader section 2,
24, 2B or 9A(2)(a) of the Crimss Ordinance (Cap: 200)". '

. 22, Tunsi’er of proceedings

Section 63F is amended by adding—

“(4A) The judge shall refuse an application under subsection (1) to transfer proceedings
for an offence under section 9A(2)(b) ee€ of the Crimes Ordinance (Cap. 200 or section 13,

1% 15, 16, 164, 17, 18, 19 or 20 of the Official Secrets Ordindnce (Cap. 301) if the accused
objects to the transfer.”. .

33. Penalties for concealing offences

Saction 91(4) is amended by repealing “other than ueason’™.

34, Abolition of presumption of coercion
of married woman by husband

Section 100 is amended by repealing “treason or murder” and substituting “rurder oc a0 -
offence under section 2, 2A, 7B or 9A(2)(a) of the Crimes Ordinance (Cap. 200)7.

Legal Aid in Criminal Cases Rules,

25. Legal aid in capital cases

Rule 13(1) of the Legal Aid in Criminal Cases Rules (Cap, 221 sub. legl) is amended .bg
repealing “treasou or piracy with violence” wherever it appears and substitusing ~piracy wit
violence or an offence under section 2 (ireason), 2A (su version), 2B (secession) or 9A(2){a)

(sceditiora by inciting commission of treason, subversion or secession) of the ‘Crimes Ordinance
(Cap. 200)". ' '

Magistrates Ordinance

76. Second Schedule amended

(1) Items 4 and 3 in Part [ of the Second Schedule to the Magistiates Ordinance (Cap. 227)
are repealed. ' '

(3) Items 4 and 5 in Part [IT of the Second Schedule are repealed:

f
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Peasion Benets (Judicial Officers) Ordinance

78. Pension benefits may be cancelled, suspended
ov reduced on conviction, efc.

Section 31(1){¢) of the Pension Beneafits (Judicial Qfficers) Ordinance g:ﬁap._;ﬂl) is. amended
by repealing “treason under section 2" and substtuting “an offence undér section’ 2 (Le2ason).
17 (subversion), 2B (secession) of 9A{2){u) (sedition by inciting cominission of treason, subversion
or secession)’ . .

Organized and Serious Crimes Ordinapce

29. Authority for search

Section 5 of the Organized and Serious Crimes Ordinance (Cap. 435) . aménded by adding—
-19) Subsection (3) does not apply in relation to an organized.crima of a specified offence
which is an offence under— _ : ‘ -

(@) section 8C ( articipating in the activiues of proscribed organization) of tha

Societies Ordinance (Cap. 131); - A

(b) section 2 (treason), 2A (subversig 2g/(sgcessi')‘ 9A (sedition) P Y,
) e s sadiious publicationy-ofhe/Crirses-Ongisance (Cap. 200% O° .
(¢) SEC[ion -:lf 14, 15, 16, 164, 17, 18, 19 or 20 of the Official Secrets Ordinance
(Cap. 521), ) _
and accordingly e%try, search and seizure under this section conc;mi;fig such.organized crime

or specified offence are subject to section B3 of the Interpretation and General Clauses
Ocdinance (Cap. 1) and other provisions of Part XII of that Qrdinance.”.

= -

——1..30. Offences relevant to definitions of “organized

ctime” and “specified offence”

(1} Schedule | is amended, in paragraph 9
~+#- by adding—
“\alquea St

before— ‘ T t ¢ \

~saction 19 penalties on 2n office-baarer, etc. of an unkawful
society”; -

™ a E st

. ~Gppeati— . .
"} Schedule | is amended, in paragraph i1, by adding—

“secuion 2 tr2ason
section 2A subversion
secton 2B secession

seciion 9A sedition

o i Rl
section 18 unlawful driling
bCFOFE—t
“section 2+4 taraatening 2 person with {nwat™:
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Official Secrets Ordinance

32. Interpretation

Section 12(1) of the Official Secrets Ordinance (Cap. 521) is amended'in paragraph (b) of the
definiion of “internatiopal relations”, by repealing everything after “between -the” and
substicuting “Hong Kong Special Administrative Region and any place outside the Psople’s
Republic of China;". -

33, Information resulting from unauthorized
- disclosures or illegal access or
information entrusted
in confidence

(1} Section 18(3) is amended by repealing 16" and subszitug.ing' SIBA”. o
(2) Section 18(4) is amended by repealing “or 16" and substituting ¥, 16 or 1A

34. Informadon entrusted in confidence
territoties, States or international
organizations

Section 20(+) is amended by repealing “or 16" and substituring .16 oy 16A”,

Other Ordinances

35. References to treason to include , -
subversion, etc. ' ra
The following provisions are amended by repealing “yreason”, whetevac it appeass and
substituring “an offence under section 2 (trzason). 1A (subversionl,/AB {se.;:qss%pm-d—%"‘?f"- TR
. ioal son-—-subversi ssiom-al the Crimes Ordinane:

(a) section 3(6)(m) of the Hong Kong Ars Development Council Ordinance (Cap. 472)

(h) sections 33(1){c) and 40{L)(ENINC) of the Legistative Council Ordirance {Cap, 342)

(¢) sections LH1ie). 19(1)(e), Al11)e) and 241)¢c) of the District Councils Ordinanc:
(Cap. 347y and

id) section 14#) of the Chief Exzcutive Elecuon Ordinance (Cap. 363).
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Appendix VI

ZEEESREE
EZEEENER
(B Z 2003 £ 6 A 26 B)

Draft amendments proposed by
Hon Miriam LAU
(as at 26 June 2003)



MATTERS FOLLOWING PROSCRIPTION OF

AN ORGANIZATION UNDER

SECTION B8A OF THIS

QRDINANCE

1. Companies registersd under

Companies Qrdinance

{1) TIf a company registered undaer the Conmpanies

Ordinance {Cap. 32) is proscribed under section 8A of this

Ordinance, the Registrar of Companies shall -

{a} strikethename of suchcompanyoff the register

of companies kept by the Registrar; and

(b) publish a notice of the striking off imn the

Gazetle,

and upon the publication of the netice such company shall be

dissclved,

shatt_

(2) The Registrar of Companies mey defer taking action

under subzsecltion (1} if he is satisfied that the right Lo take

legal action against the proscription has not been exhausted.

{3) On an application of the Registrar of Companies to

Lthe Court of First Instance, a company struck off the register

under subsection (1) shall be wound up and sections 360D, 360K,

360F, 360G, 360H, 3607, 360J, 360K, 360L and 360M of the

Companies Qrdinance (Cap. 32) shall apply to such company as




6
if such company were a company struck off the register and

dissolved under section 360C of that Ordinance.

2.  Unzegistered companies under * wﬁﬂu@f1ﬂaﬁ+akt
G Talkse Kxamﬂ
Companies Ordinance P arat

Q- hoe
(1} &An unregistered company within the meaning of

secTtion 326 of the Companies Ordinance (Cap. 32) which 1s
3

proscribed under section 8A of this Ordinance shalL!for the
7N

purposé of swotion 327{(3) of the Companies Ordinance {(Cap.

32) be regarded as having been dissclved.

{2) On an application of the Registrar of Companies to

the Court of First Instance, the company referxoed to in

subsection (1) shall be wound up and Part X of the Companies

Ordinance (Cap. 32) shall apply t¢ such company.
¥k (3) No a.Hi-ﬂ—Lca:Q'Lmu 2hatt he puade m&aﬂ.s«u&v_‘uj‘w;\ﬁ.)

) the M_g&:t to Tabe Lesal actro awd (o
. . arﬂ.am”.rilm‘ c aﬁ/&m/ et
Other Zipes of crganizations L escdaiated .

3.

{1) If an organization that is proscribed under section

BA of this Ordinance is not registered under the (Companies

Ordinance (Cap. 32) but isregisteredundar any otherordinance,

the appropriate auvthority shall -

{a) cancel the registration of that crganization

and (if applicable under that other Ordinance)

remove or sktrike its name off the relevant

register or any other similar record: and




: 7
(b} publish @ notice of the cancellaztion in the

Gazetle,

and upon the publication of the notice -

{c) that organization shall be dissolved for the

purposes of that other Ordinance and all other

purpeses; and

(d) theprovisions {if any) of that othexr Oxdinance

applicabie To —

(i)} the dissolution ©f that

organization shall apply as if it

were dissolved under that other

Qrdinance;

(i4) the windingupof organizations shall

apply to that organizetion.

(2} Subject to subsection (1) {d}, an organization

referred to in subsection (1) shall, on an application of Lhe

appropriate authority to the Court of First Tnstance, be wound

up and Part X of the Companies Ordinance (Cap. 32) shall apply

as if such ordganization were an unregistered company within

the meaning of section 326 of that Ordinance.

shate
(3) The appropriate authoricy seay defexr taking action

under subsection (1) if he is satisfied that the right to take

lagal action against the proscription has not been exhausted.

(4) In this section, “appropriate authority” means -

(a) whereapersonhasauthority under the relevant

Ordinance to cancel the registration of the




8
relevant organization under that Qrdinance,

that person; or

(b} in anv other case, the Registrar of Companies.

R B T e R i e

e AR PR SR hE ave Ry ddra st or: Lof f 1deér and nember

RIS

o e IERE T atien: Shall con€inue ‘andimay b ‘enforced . as if

¥ - —

Eha o rgans s T i s Had ol e id 550 lvad:
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