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Paper for the Subcommittee on
Public Revenue Protection (Revenue) Order 2003 made under
section 2 of the Public Revenue Protection Ordinance (Cap. 120)

L egal options available to the Subcommittee in scrutiny of the
Public Revenue Protection (Revenue) Order 2003

Purpose

At the meeting on 25 March 2003, the Subcommittee requested the legal
adviser to write a paper on the legal options available to the Subcommittee in scrutiny
of the Public Revenue Protection (Revenue) Order 2003 (“the Order").

L egal options

2. The Order is a temporary measure for raising revenue proposal in the
2003-04 Budget. The Administration has accepted that it is a subsidiary legislation,
subject to negative vetting under section 34 of the Interpretation and General Clauses
Ordinance (Cap. 1) (Annex 1).

3. Section 34(2) of Cap. 1 provides that Members may amend subsidiary
legidation in any manner whatsoever consistent with the power to make such
subsidiary legidlation. The power of the Chief Executive in Council under section 2
of the Public Revenue Protection Ordinance (Cap. 120) is to make an order giving full
force and effect of law to all the provisions of the Bill contained in the Public Revenue
Protection Order. Consistent with this power, LegCo has the power to repeal the
Order but does not have power to amend the provisions therein.

L egal consequences of repealing the Order
In general
4. Upon repeal of the Order under section 34 of Cap. 1, with effect from

the date of publication in the Gazette of the LegCo's resolution to repeal, any tax
payable under the Order will cease to be paid and the motor vehicle first registration



tax will be charged at the rate existing before the commencement of the Order. In
respect of excess taxes collected under the Order, there will not be refund.  In respect
of taxes collected at a lower rate under the Order, for example Items 2, 3 etc., it
appears that there is no legal basis for the Administration to collect the difference in
tax underpaid under the Order (Members may wish to ask the Administration to
express its view on this point). It is because pursuant to section 34(2) of Cap. 1, the
resolution to repeal the Order, will not prejudice anything done under the Order.

5. The repeal of the Order by LegCo's resolution does not prevent the
Administration from introducing into LegCo a Revenue Bill identical to the Revenue
Bill 2003 contained in the Schedule to the Order. There are two scenarios upon
introduction of the Bill.

The first scenario: introduction of the Revenue Bill upon repeal of the Order

6. If LegCo does not support the Bill, there is an argument, as advocated
by the Administration in paragraph 14 of its paper to the Subcommittee
(CB(1)1226/02-03(01)) ("the Administration's paper"), that sections 5 and 6 of the
Public Revenue Protection Ordinance (Annex I1) will come into play. In short, it
means that there is a refund of the excess taxes collected at the new rate under the
Order beforeitsrepeal. We agree with the Administration's argument in this respect
because section 5 of the Public Revenue Protection Ordinance does not provide for the
repeal of an order made thereunder. Therefore, the argument runs, the repeal is for
the purpose of section 34 of Cap. 1 but not for the purpose of the Public Revenue
Protection Ordinance. The combined effect of the repea of the Order and rejection
of the Bill is that there will be refund of excess taxes collected at the new rate under
the Order before its repeal and the motor vehicle first registration tax will be charged
at the rate existing before the commencement of the Order. In relation to those items
subject to a lower rate of tax in the Order, section 7 of the Public Revenue Protection
Ordinance provides that where an order has the effect of lowering tax and where the
order ceases to be in force and is not replaced, with or without modification, by the
bill in respect of which it was made, the tax which was payable immediately before
the coming into force of the order shall thereupon again become payablein full. But
it is unclear as to whether the Administration may collect the difference in taxes
underpaid at the new rate under the Order before its repeal (Members may wish to ask
the Administration to expressits view on this point).

The second scenario: introduction of the Revenue Bill upon repeal of the Order

7. The Administration will propose in the Revenue Bill that the relevant
provisions are to take effect retrospectively from 2:30 p.m. on 5.3.2003 (see paragraph
14 of the Administration's paper). If LegCo subsequently passes the Bill without
amendment, we agree with the Administration's view (see paragraph 15 of the
Administration' paper) that it has power to recover the first registration tax underpaid
in respect of first registration applications made after the date of publication of the
resolution repealing the Order. The retrospective effect of the Revenue Ordinance



(upon enactment of the Revenue Bill) will override the effect of the repealed Order.
In relation to the difference in tax overpaid after the repeal of the Order, in the light of
the retrospective effect of the Revenue Ordinance, it appears that the Administration
has a duty to refund the overpaid tax (Members may wish to ask the Administration to
express its view on this point).

L egal consequences of not repealing the Order

8. So long as the Order remains in force, motor vehicles first registration
tax will be paid according to the rates contained therein. If LegCo passes the
Revenue Bill 2003 without amendment, the question of refund of excess taxes or
collection of underpaid taxes will not arise.  However, if LegCo passes the Bill with
modification of rate of tax lower than that proposed or does not pass the Bill at all,
there will be refund of the excess taxes collected at the new rate under the Order.
Sections 5 and 6 of the Public Revenue Protection Ordinance are relevant. In
relation to those items subject to a lower rate of tax in the Order, section 7 of the
Public Revenue Protection Ordinance provides that where an order has the effect of
lowering tax and where the order ceases to be in force and is not replaced, with or
without modification, by the bill in respect of which it was made, the tax which was
payable immediately before the coming into force of the order shall thereupon again
become payablein full. But it isunclear asto whether the Administration has power
to collect the difference in taxes underpaid at the new rate after the coming into force
of the Order (Members may wish to ask the Administration to express its view on this
point).

Amendmentsto the Revenue Bill contained in the Scheduleto the Order

9. As explained in paragraph 2 of this paper, the power of LegCo under
section 34 of Cap. 1 in this matter is to repeal the Order. No legidative power is
given at this stage to propose amendments to the Bill. Members will have an
opportunity to debate the Revenue Bill 2003 in full when it is subsequently introduced
into LegCo.

Encl
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CAP. 1 Interpretation and General Clauses

(2) Where subsidiary legislation has been laid on the table of the
Legislative Council under subsection (1), the Legislative Council may, by
resolution passed at a sitting of the Legislative Council held not later than 28
days after the sitting at which it was so laid, provide that such subsidiary
legistation shall be amended in any manner whatsoever consistent with the
power to make such subsidiary legislation, and if any such resolution is so
passed the subsidiary legislation shall, without prejudice to anything done
thereunder, be deemed to be amended as from the date of publication in the
Gazette of such resolution,

(3) If the period referred to in subsection (2) would but for this
subsection expire—

(a) after the last sitting before the end of a session or dissolution of
the Legislative Council; but  ( Replaced 89 of 1993 5. 17)

(b) on or before the day of the second sitting of the Legislative
Council in the next session, (Replaced 89 of 1993 5. 17)

that period shall be deemed to extend to and expire on the day after that

second sitting,

*(4) Before the expiry of the period referred to in subsection (2) or that
period as extended by virtue of subsection (3), the Legislative Council may by
resolution in relation to any subsidiary legislation specified therein—

(a) in the case of the period referred to in subsection (2), extend that
period to the first sitting of the Legislative Council held not
earlier than the twenty-first day after the day of its expiry;

() in the case where the period referred to in subsection (2) has
been extended by virtue of subsection (3), extend that period as
so extended to the first sitting of the Legislative Council held not
earlier than the twenty-first day after the day of the second
sitting in that next session. ( Replaced 8 of 2002 5. 2)

(5) Any resolution passed by the Legislative Council in accordance with
this section shall be published in the Gazette not later than 14 days after the
passing thereof or within such further period as the Chief Executive may allow
in any particular case. (Amended 26 of 1998 5. 37)

(6) In this section—

“sitting” (&%), when used to calculate time, means the day on which the
sitting commences and only includes a sitting at which subsidiary
legislation is included on the order paper;

“subsidiary legislation” (BtE§#:%1) does not include a resolution of th
Legislative Council. (Replaced 89 of 1993 5. 17) : :

{ Replaced 39 of 1986 5. 2)

* For the transitional provision relating to this subscction as amended by section 2 of the
Extension of Vetting Period (Legislative Council) Ordinance 2002 (8 of 2002), see section 3 of
that Ordinance.

Authorized Loose-keaf Edition, Printed and Published by the Government Printer,
Hong Kang Special Administrative Region lssus 25

>
=
=
®
»
-



2 F120%E LHHARBRES

4. HRBERVAEMLSRE

ITHRE AR I G 2 R R - Ra$AriEfa T Ha 4 BA
MR A LERPECTBRESTEA A AR Y EERNEE > BRER
RBEEFNR T B ABWEN  WHEEE PSS R E B
FHpEA -

{H1 1931 FF5E 37 BESE 2 MRIGHE - oy 1939 4ERE 33 SEHEFTRRAERT 5 1 1940 F
840 BEHAF LN HERT 5 i 1977 4F 55 206 YERERA (FIERT 5 H1 1982 4F 58 294
GERLFEOVEIEAT ;i 1997 45 362 SEL RO IERT o 1 1999 35 68 $H 3
AT

(tEgR 1915 895 15 UK

5 BYHNENRAERM

(1) WREAEFEUNEEGS  —BURREEE  SHAR  BMEASES
A H A A R ] > U TE BT R A AR I A A -
(2} TIMESAE T T BN A 00 Al 1 A A R —
(o) B4 RHEGEARELREF LY MERLTLXECTREARN

HENERHE S K
(b) ERAHEMEPILE  RARNGLSTWHME R (& 193 FHITH
B2 Hedr)

(6) BHMMHEBRIEE —RTARBER  FRETEY 0
(d) B%frs £ A Hestr 4 A E#H
DEEEURREREERNE (/1939 F5H I3 WMWK FIELT ; f 1940 7F5 840
LA 2 5 HEAT)
() AABSRERBREIMEROHS - EFRAA KBRS H B E WL
P AR AR B S IR S R A ORI 2 » 8414 TE TR B A AP BT (10 15
F RO a4 A -
(4) TEFRTREHERAF T o ik BERR AT IR T 7 AT AR A 19 B A S O Y
B BT E R B R A RS R LA G S E R MR AE - AR
SRUEZBVNENEMHNHMESOREREM - (d 1997 F5 362 Pk i
©5T)
(H1 1939 £ 33 bW AR H AT | 1 1940 F55 840 SEHAF L 67T 5 Hy 1999
EH 68 FIF 3 HEAERT)

B0 BEFTHR TS b ilb O A B MRS C 8 Bt 15 B E1O Y S R 4T

CAP. 120 Public Revenue Protection

4. Restriction of delivery of dutiable goods

The Chief Executive may at any time by order authorize the Commissioner
of Customs and Excise, during any period named in the order not exceeding 4
months, to refuse to allow the delivery of dutiable goods or commodities for
local use from ship’s side or warehouse on payment of duty in any cases where
deliveries are demanded of amounts exceeding the deliveries which appear to
the Commissioner to be reasonable deliveries in the circumstances.

(Added 37 of 1931 5. 2. Amended 33 of 1939 Supp. Schedule; G.N. 840

of 1940, L.N. 206 of 1977; L.N. 294 of 1982; 68 of 1999 5. 3)
[ef 1915 ¢. 895 15 UK

5. Coming into force and duration of order

(1) Every order made under this Ordinance shall come into force
immediately upon the signing thereof by the Chief Executive unless some other
time be specified in the order for the coming into force thereof, in which case the
order shall come into force at the time so specified. { Amended 68 of 1999 5. 3)

(2) Every such order shall expire and cease to be in force—

(#) upon the notification in the Gazette of the rejectton by the
Legislative Council of the bill or resolution in respect of which
the order was made; or

(b) upon the notification in the Gazette of the withdrawal of the bill
or resolution or order; or {Amended 37 of 1931 5. 2)

(¢) upon the bill or resolution, with or without modification,
becoming law in the ordinary mannes; or

(d) upon the expiration of 4 months from the day on which the
order came into force,

whichever event first happens. (Amended 33 of 1939 Supp. Schedule; G.N.
840 of 1940)

(3) Where it is provided in this section that an order made under this
Ordinance shall expire and cease to be in force upon the notification in the
Gazette of any act, such order shall expire and cease to be in force on the day
which purports to be the date of the Gazette in which the notification appears,
and immediately before midnight on that day.

(4) If in any proceedings any question arises as to the time when the Chief
Executive signed any particular order under this Ordinance, the production of a
certificate purporting to be under the hand of the Chief Secretary for
Administration and stating the time of such signature shall be prima facie
evidence that such order was signed at the time stated in such certificate.
( Amended L.N. 362 of 1997, 68 of 1999 5. 3)

( Amended 33 of 1939 Supp. Schedule; G.N. 840 of 1940)
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CAP. 120 Public Revenue Protection 3

6. Refund of excess duty, etc.

So much of any duty, tax, fee, rate or other item of revenue as may have
been paid under any order made under this Ordinance in excess of the
respective duty, tax, fee, rate or other item of revenue payable immediately
after the expiration of the order shall be repaid to the person who paid the
same.

( Amended 33 of 1939 Supp. Schedule; G.N. 840 of 1940)

7. Restoration of former rate of
duty, etc., in certain cases

Where an order under this Ordinance has the effect of lowering any duty,
tax, fee, rate or other item of revenue and where the order ceases to be in force
and is not replaced, with or without modification, by the bill or resolution in
respect of which it was made, the duty, tax, {ee, rate or other item of revenue
which was payable immediately before the coming into force of the order shall
thereupon again become payable in full. .

(Amended 33 of 1939 Supp. Schedule; G.N. 840 of 1940)
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