
立法會立法會立法會立法會

Legislative Council

LC Paper No. LS 86/02-03

Paper for the Subcommittee on
Public Revenue Protection (Revenue) Order 2003 made under

section 2 of the Public Revenue Protection Ordinance (Cap. 120)

Legal options available to the Subcommittee in scrutiny of the
Public Revenue Protection (Revenue) Order 2003

Purpose

At the meeting on 25 March 2003, the Subcommittee requested the legal
adviser to write a paper on the legal options available to the Subcommittee in scrutiny
of the Public Revenue Protection (Revenue) Order 2003 ("the Order").

Legal options

2. The Order is a temporary measure for raising revenue proposal in the
2003-04 Budget.  The Administration has accepted that it is a subsidiary legislation,
subject to negative vetting under section 34 of the Interpretation and General Clauses
Ordinance (Cap. 1) (Annex I).

3. Section 34(2) of Cap. 1 provides that Members may amend subsidiary
legislation in any manner whatsoever consistent with the power to make such
subsidiary legislation.  The power of the Chief Executive in Council under section 2
of the Public Revenue Protection Ordinance (Cap. 120) is to make an order giving full
force and effect of law to all the provisions of the Bill contained in the Public Revenue
Protection Order.  Consistent with this power, LegCo has the power to repeal the
Order but does not have power to amend the provisions therein.

Legal consequences of repealing the Order

In general

4. Upon repeal of the Order under section 34 of Cap. 1, with effect from
the date of publication in the Gazette of the LegCo's resolution to repeal, any tax
payable under the Order will cease to be paid and the motor vehicle first registration
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tax will be charged at the rate existing before the commencement of the Order.  In
respect of excess taxes collected under the Order, there will not be refund.  In respect
of taxes collected at a lower rate under the Order, for example Items 2, 3 etc., it
appears that there is no legal basis for the Administration to collect the difference in
tax underpaid under the Order (Members may wish to ask the Administration to
express its view on this point).  It is because pursuant to section 34(2) of Cap. 1, the
resolution to repeal the Order, will not prejudice anything done under the Order.

5. The repeal of the Order by LegCo's resolution does not prevent the
Administration from introducing into LegCo a Revenue Bill identical to the Revenue
Bill 2003 contained in the Schedule to the Order.  There are two scenarios upon
introduction of the Bill.

The first scenario: introduction of the Revenue Bill upon repeal of the Order

6. If LegCo does not support the Bill, there is an argument, as advocated
by the Administration in paragraph 14 of its paper to the Subcommittee
(CB(1)1226/02-03(01)) ("the Administration's paper"), that sections 5 and 6 of the
Public Revenue Protection Ordinance (Annex II) will come into play.  In short, it
means that there is a refund of the excess taxes collected at the new rate under the
Order before its repeal.  We agree with the Administration's argument in this respect
because section 5 of the Public Revenue Protection Ordinance does not provide for the
repeal of an order made thereunder.  Therefore, the argument runs, the repeal is for
the purpose of section 34 of Cap. 1 but not for the purpose of the Public Revenue
Protection Ordinance.  The combined effect of the repeal of the Order and rejection
of the Bill is that there will be refund of excess taxes collected at the new rate under
the Order before its repeal and the motor vehicle first registration tax will be charged
at the rate existing before the commencement of the Order.  In relation to those items
subject to a lower rate of tax in the Order, section 7 of the Public Revenue Protection
Ordinance provides that where an order has the effect of lowering tax and where the
order ceases to be in force and is not replaced, with or without modification, by the
bill in respect of which it was made, the tax which was payable immediately before
the coming into force of the order shall thereupon again become payable in full.  But
it is unclear as to whether the Administration may collect the difference in taxes
underpaid at the new rate under the Order before its repeal (Members may wish to ask
the Administration to express its view on this point).

The second scenario: introduction of the Revenue Bill upon repeal of the Order

7. The Administration will propose in the Revenue Bill that the relevant
provisions are to take effect retrospectively from 2:30 p.m. on 5.3.2003 (see paragraph
14 of the Administration's paper).  If LegCo subsequently passes the Bill without
amendment, we agree with the Administration's view (see paragraph 15 of the
Administration' paper) that it has power to recover the first registration tax underpaid
in respect of first registration applications made after the date of publication of the
resolution repealing the Order.  The retrospective effect of the Revenue Ordinance
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(upon enactment of the Revenue Bill) will override the effect of the repealed Order.
In relation to the difference in tax overpaid after the repeal of the Order, in the light of
the retrospective effect of the Revenue Ordinance, it appears that the Administration
has a duty to refund the overpaid tax (Members may wish to ask the Administration to
express its view on this point).

Legal consequences of not repealing the Order

8. So long as the Order remains in force, motor vehicles first registration
tax will be paid according to the rates contained therein.  If LegCo passes the
Revenue Bill 2003 without amendment, the question of refund of excess taxes or
collection of underpaid taxes will not arise.  However, if LegCo passes the Bill with
modification of rate of tax lower than that proposed or does not pass the Bill at all,
there will be refund of the excess taxes collected at the new rate under the Order.
Sections 5 and 6 of the Public Revenue Protection Ordinance are relevant.  In
relation to those items subject to a lower rate of tax in the Order, section 7 of the
Public Revenue Protection Ordinance provides that where an order has the effect of
lowering tax and where the order ceases to be in force and is not replaced, with or
without modification, by the bill in respect of which it was made, the tax which was
payable immediately before the coming into force of the order shall thereupon again
become payable in full.  But it is unclear as to whether the Administration has power
to collect the difference in taxes underpaid at the new rate after the coming into force
of the Order (Members may wish to ask the Administration to express its view on this
point).

Amendments to the Revenue Bill contained in the Schedule to the Order

9. As explained in paragraph 2 of this paper, the power of LegCo under
section 34 of Cap. 1 in this matter is to repeal the Order.  No legislative power is
given at this stage to propose amendments to the Bill.  Members will have an
opportunity to debate the Revenue Bill 2003 in full when it is subsequently introduced
into LegCo.
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