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Mr Tso Sing-hin By Fax (2544 3497) and By Post
Chief Occupational Safety Officer
  (Support Services) 24 July 2003
Labour Department
13/F, Harbour Building
38 Pier Road
Central, Hong Kong

Dear Mr Tso,

Proposed Resolution under Section 7 of Cap. 59

It is understood that the reason for proposing amendments to regulations
38A(1) and 44(1) of the Construction Sites (Safety) Regulations (Cap. 59 sub. leg. I)
("CSSR") is because of the ruling of Beeson J. in HKSAR v. Lam Geotchnics Limited
(HCMA No. 379 of 2000).

In the LegCo Brief, the Administration seems to accept that Regulation
44(1) of CSSR falls outside the enabling powers conferred on the Commissioner for
Labour by section 7 of the Factories and Industrial Undertakings Ordinance (Cap. 59)
and the object of the proposed amendments to regulations 38A(1) and 44(1) is "to
remove the ambiguity" and "to make them enforceable" (para. 3 and 4).

Beeson J.'s reasoning, if I may refer to the judgment, is as follows:

"Having considered the arguments advanced I am satisfied that
the elements of the offence purportedly set out in reg 44 are
incompletely defined because of the uncertainty in the words 'to the
satisfaction of the Commissioner', which means that those who are
required to regulate their conduct according to the regulation cannot
ascertain, before a prosecution is brought, what fencing measures
would satisfy the Commissioner. … I find that reg 44 is ultra vires
the enabling powers conferred on the Commissioner of Labour by
the Factories and Industrial Undertakings Ordinance (Cap. 59).
Accordingly the charge against the appellant is struck out and the
conviction quashed." (pp. 375I -376B)
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With regard to Beeson J.'s ruling, does the Administration consider the
whole of regulation 44 of CSSR ultra vires, or, only the relevant part of regulation 44,
that is, regulation 44(1) or regulation 44(1)(c), the subject of the appeal, ultra vires?

Although it was the opinion of Beeson J. that "[v]iewing comparable
legislative provisions does not help decide the point as the words 'to the satisfaction of
the Commissioner' are used rarely" (p. 373F), a search into the Laws of Hong Kong
reveals that there are in fact many instances where this legislative formula is used.
For example, regulation 24 of the Factories and Industrial Undertakings Regulations
(Cap. 59 sub. leg. A) (Enclosure 1) provides the following:

"In every notifiable workplace-

(a) all platforms, pits and openings in floors and every
other place liable to be dangerous to persons; and

(b) all vessels containing any scalding, corrosive or
poisonous liquid,

shall be securely fenced to a height of not less than 900 millimetres
or otherwise protected to the satisfaction of the Commissioner."

Enclosed please also find a list (Enclosure 2) (which is not exhaustive)
of legislative provisions that contain the legislative formula "to the satisfaction of" an
enforcement authority.  Does the Administration consider necessary to review all
legislative provisions which contain the drafting formula "to the satisfaction" of an
enforcement authority?

I would be most grateful if you advise me in bilingual form on or before
29 July 2003.

Yours sincerely,

Kitty Cheng
Assistant Legal Adviser

Encl

c.c. Legal Adviser
CAS(2)1
























































