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29 July 2003

Miss Kitty Cheng
Assistant Legal Adviser
Legislative Council Secretariat
Legal Service Division
Legislative Council
8 Jackson Road
Hong Kong

Dear Miss Cheng,

Proposed Resolution under Section 7 of Cap. 59

Thank you for your letter of 24 July 2003 on the above resolution.
We would like to clarify the following questions raised in your letter.

Regulation 44

In HKSAR v Lam Geotechnic Limited, HCMA 379/2000, the
Court of the First Instance ruled that :-

(a) the elements of the offence purportedly set out in regulation 44 of
the Construction Sites (Safety) Regulation (“CSSR”)were
incompletely defined because of the uncertainty in the words “to
the satisfaction of the Commissioner”; and

(b) regulation 44 of CSSR was ultra vires the enabling powers
conferred on the Commissioner for Labour by the Factories and
Industrial Undertakings Ordinance.

In the light of the above rulings, the Administration considers that relevant part
of regulation 44 i.e. regulation 44(1) ultra vires, and amendments to regulation
44 of CSSR will be necessary to ensure that the related offence provision is
enforceable.
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Regulation 24 of the Factories & Industrial Undertaking Regulations

This regulation provides that “in every notifiable workplace –

(a) all platforms, pits and openings in floors and every other place
liable to be dangerous to persons; and

(b) all vessels containing any scalding, corrosive or poisonous liquid,

shall be securely fenced to a height of not less than 900 millimetres or otherwise
protected to the satisfaction of the Commissioner”. This is different from
regulation 44 of the Construction Sites (Safety) Regulation in that a specific
measure, i.e. securely fenced to a height of not less than 900 millimetres, has
been prescribed.

In AG v. Chiu Chun Ho, Criminal Appeal No. 925 of 1983, it was
held that regulation 45 of the Construction Sites (Safety) Regulation disclosed
only one offence, the additional words “or otherwise protected to the
satisfaction of the Commissioner’ did not create a further offence. In the light of
this judgement, we are of the view that “or otherwise protected to the
satisfaction of the Commissioner” in regulation 24 of the Factories & Industrial
Undertakings Regulations may be construed to be a defence provision. The
offence under regulation 24 is that the various places mentioned therein are not
securely fenced to a height of not less than 900 millimetres. A copy of the
judgement is attached herewith for your easy reference.

Other Legislative Provisions

In respect of the list of statues that contain the words “to the
satisfaction of” an enforcement agency attached to your letter, we shall bring
the attention of the relevant enforcement agencies to the ruling of Beeson J. in
HKSAR v. Lam Geotechnics Limited (HCMA No. 379 of 2000). 

With best regards,

Yours sincerely,

( TSO Sing-hin )
for Commissioner for Labour
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