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Mrs Percy Ma,
Clerk to Panel on Administration of Justice
and Legal Services,
Legislative Council Building,
8 Jackson Road,
Central
18 February 2003

Dear Mrs Ma,

Panel on Administration of Justice and Legal Services
Meeting on 27 January 2003

I refer to your letter of 11 February 2003 and would like to
report to the Panel the following matters arising from the minutes of the
above Panel meeting.

Para. 37

A copy of the Executive Summary of the Final Report on the
Ancillary Relief Pilot Scheme Study prepared by KPMG is submitted for
the Panel’s information.

According to para. 1.4.1 of the Executive Summary, it is stated
that the pilot scheme had been successful in reducing the duration of
cases by nearly 20% largely because of the earlier timetabling of the First
Appointment.

According to para. 1.5.1 of the Executive Summary, it is stated
that 85% of cases in the pilot courts had “settled”, as compared to 72% in
the control courts. This confirmed that the pilot scheme was meeting its
objective of increasing settlement rates.



Para. 43

I would like to clarify that the English pilot scheme had been
introduced in the belief that a Practice Direction was sufficient. However,
fairly early in the history of the English pilot scheme, there was a
challenge as to the lawfulness of the scheme based on the Practice
Direction alone. In the light of this, we understand that rapid
amendments to the Rules were made through the Lord Chancellor’s
Department for the implementation of the English pilot scheme.

Having regard to this episode and the legal position in Hong
Kong, we are of the view that certain existing Matrimonial Causes Rules
have to be put to one side for the implementation of our proposed pilot
scheme.

I am sorry that I did not make myself clear on this point at the
meeting.

Para. 51

The Law Society and the Bar Association will further consult
their members on the proposed pilot scheme. Separately, we are
conducting consultation with the local women’s organizations and
services agencies. We shall also consult the Women’s Commission at its
next meeting in April 2003. The outcome of the consultation exercise
will be reported to the Panel for information.

Thank you for your attention.

Yours sincerely,

(Ms Rebecca Pun)
for Judiciary Administrator



12

12.1

13

kpmg Lord Chancellor's Departmen:
Ancillary Relief Pilot Scheme Study
20 August 1998

Executive Summary

Introduction

In November 1996, the Lord Chancellor’s Department (LCD) commissioned KPMG to
undertake a study of the Ancillary Relief Pilot Scheme. This scheme involves the
application of a draft rule making a number of changes to ancillary relief procedure and
timetables in a number of pilot courts, while the remainder of the courts continue to
operate under their existing procedures. The purpose of the study was to evaluate the
pilot scheme against criteria of:

m reducing duration of cases;
W increasing settlement rates;

= reducing costs.

Approach

KPMG undertook the study by means of a combination of quantitative and qualitative
approaches. The quantitative side involved an examination of the progress, through as
many stages of the relevant process as were undergone by a particular case, of a sample
of nearly 1,000 cases drawn almost equally from 16 pilot courts and 16 control courts.
These cases were selected by date of application, over a period from 1 October 1996 to 6
August 1997, and tracked up to KPMG’s final data-gathering visits in June 1998. The
qualitative side involved a series of in-depth structured interviews with key stakeholders
including District Judges, court administrators and professional representatives.
Emerging findings were discussed, at key points during the study, both with LCD and
with the Ancillary Relief Advisory Group.

Constraints

Within the rigorous framework of the study, there were nonetheless some limitations to
the data which it was possible to gather. In particular, the study was necessarily limited
to cases in which a formal application was made, and no account is taken of time or costs
spent in negotiation in cases which did not resort to the courts at all, or of pre-application
costs for those cases which did end up in court. In some cases, particularly for example
for information on costs and on reasons for adjournment, information was simply not
available on the court file. Although a further study on costs was commissioned, this
also, yielded only incomplete results, and no information is avajlable to quantify the
impact of the pilot scheme on the total costs including those incurred by the courts
themselves. Finally, the wide range of practices in control courts, and the different
purposes served by elements of the pilot and control process, have on occasions made
direct comparison between the pilot and control less than straightforward.

However, we believe that the study has produced robust and significant conclusions and
these are summarised below.
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kpmg Lord Chancellor 's Department
Ancillary Relief Pilot Scheme Study
20 August 1998

Duration

Of those cases where a final order had been granted, the average time to final order in the
pilot courts was 208 days as against 256 in the control courts. This result is statistically
significant and demonstrates that the pilot scheme has been successful in reducing the
duration of cases by nearly 20% largely because of the earlier timetabling of the First
Appointment. It is particularly significant that the pilot appears to have an especially
marked effect in reducing the time taken in cases where the assets are of relatively low
value.

Settlement

85% of cases in the pilot courts had "settled” (ie had a final order granted) by the date of
KPMG’s last visit, as compared to 72% in the contro! courts. This result is statistically
significant and confirms that the pilot scheme is meeting its objective of increasing
settlement rates. This is largely due to the sharper focus on issues within the tighter
timetable of the pilot scheme. Interestingly, the difference in rates of settlement with
consent (86% in pilot, 82% in control) is not statistically significant, suggesting that the
pilot scheme’s impact on what are already very high rates of settlement by consent is
neutral.

Costs

As discussed in more detail in the body of the report, costs data were particularly
difficult to track down. In many cases, no information at all was recorded on the court
files - even in pilot courts where such disclosure is, in theory, mandatory - and the results
of a supplementary exercise to obtain costs information direct from solicitors were not as
comprehensive as might have been hoped.

The small sample size on which the costs analysis was performed makes extrapolation of
these results to a larger data set unreliable. However, the qualitative interviews yielded
the view that the pilot scheme is broadly cost neutral, with no suggestion that pilot
scheme costs were sigrificantly higher. Some support is lent to this view by a
comparison of the median overall case costs.

On the wider issue of court time, it seemed clear that the pilot scheme is more
demanding of time from' District Judges, who have 1o manage the more structured
approach and whose volume of material to read is increased. Equally, however, it seems
that better use is being made of court time, in that the pilot scheme requires more
systematic and easily studied preparatory documents to be submitted.
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Good practice

KPMG identified a number of features of good practice which contribute to a more
effective process for dealing with ancillary relief cases. These features were
demonstrated in control courts as well as in pilot courts, and it is particularly interesting
to note that all of the process-related features are embodied in the pilot scheme itself:

= afixed timetable for the early stages of the process;
m attendance of parties at each coulrt hearing;

® making cost estimates available;

= concentration on the issues at an early stage;

® aprescribed form of disclosure;

™ consistency of approach and procedures;

B regular communication between District Judges and local practitioners and between
District Judges and court staff:

m effective and speedy sanctions in the event of failure to comply with court rules.

Conclusions

We believe that the case has been made for rolling out the pilot scheme natipnally. The
objectives of improving settlement rates and reducing time taken have both been secured.
The costs implications appear to be broadly neutral. The pilot scheme offers clarity to
the parties and their representatives about the factual basis of the case, a structured
approach to disclosure, and a clear timetable to Plan the progress of the case.

We believe that the following amendments need to be made to the pilot scheme to
enhancs its effectjveness: ]

® the Schedule of Documents and Questionnaire should be combined, or turned into an
annex to the Statement of Issues, to focus more clearly on the relevance of the
requests for disclosure;

= 2 single Form E should be retained, but with amendments to take into account the
following:

= question 4c¢ on the contribution to the family assets should be re-worded, At
present it is misleading, particularly if one partner has contributed to the
marriage by, for example, paying bills, whilst the other has paid for assets
such as the family car;

® asking the party to state the value of their interest in the matrimonial kome is
prejudicial and should not form the basis of calculation of net assets;

= details of expenditure requirements would be better in the form of weekly or
monthly totals rather than in annual sums;
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® the conduct question should be recast 5o as not to encourage parties to raise
conduct where it is not appropriate. A District Judge suggested the following
wording - “Do you intend to raise conduct as an issue in this case?”;

¥ there should be flexibility as to whether to apply the pilot rules to variation orders and
maintenance pending suit;

w there should be explicit flexibility to move straight to Final Hearing (ie. without
Financial Dispute Resolution) in cases where it is clear 1 the court that an FDR
would, in the particular circumstances, serve no useful purpose;

® compliance with the timetables and disclosure requirements of the pilot scheme
should be supported by sanctions, including penal notices, in the event of failure to
comply.
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