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I .   TREASON

1. To restrict the scope of section 2(1)(c) of the Crimes Ordinance
(Cap. 200) to levying war by joining forces with a foreigner
with the intent to—

(a) overthrow the PRC Government (PRCG);
(b) compel PRCG by force or constraint to change its policies

or measures;
(c) put force or constraint upon PRCG; or
(d) intimidate or overawe PRCG.

(Paragraphs 2.7 and 2.8)#

"2. Treason
(1) A person commits treason if he—

(c) levies war against Her Majesty—
(i) with the intent to depose Her Majesty from the style, honour and royal name of the

Crown of the United Kingdom or of any other of Her Majesty's dominions; or
(ii) in order by force or constraint to compel Her Majesty to change Her Measures or

counsels, or in order to put any force or constraint upon, or to intimidate or
overawe, Parliament or the legislature of any British territory."

(Section 2(1)(c) of the Crimes Ordinance (Cap. 200))

Provisions relating to Article 23 of the Basic Law have not been dealt
with in the Adaptation of Laws Programme.  Terms in existing
legislation such as "Her Majesty" and "the Crown" are to be construed in
accordance with Schedule 8 to the Interpretation and General Clauses
Ordinance (Cap. 1) from 1 July 1997.  See Annex A.

According to Halsbury's Laws of Hong Kong, both at common law and
in the statutory provisions concerning treason, references to the British
Monarch or Sovereign are used in three different senses : references to
the Monarch or Sovereign personally; references to the Monarch or
Sovereign as head of the Government of the United Kingdom and
references to the Monarch or Sovereign as the embodiment of the state.

Note 18 of the Consultation Document indicates that the term "PRCG"
represents collectively the Central People's Government, and other state
organs established under the Constitution.  The state organs established
under the Constitution of the PRC are—
(a) the National People's Congress;
(b) the President of the PRC;
(c) the State Council;
(d) the Central Military Commission;
(e) the Local People's Congresses and Local People's Government at

various levels;
(f) the organs of Self-Government of Ethnic Autonomous Areas;
(g) the People's Courts and the People's Procuratorates.

The definition of "State" in section 3 of the Interpretation and General
Clauses Ordinance (Cap. 1) demonstrates how local legislation defines
"State".  See Annex A.

No explanation has been given as to why "Parliament or the legislature of
any British territory" is proposed to be changed to "PRCG".

2. To amend section 2(1)(d) of the Crimes Ordinance (Cap. 200)
to provide that it is an offence to instigate any foreigner with
force to invade the entire territory of the state.

(Paragraph 2.9)#

"Foreigner" would be defined along the lines of "armed forces
which are under the direction and control of a foreign
government or which are not based in the PRC".

"2. Treason
(1) A person commits treason if he—

(d) instigates any foreigner with force to invade the United Kingdom or any British
territory."

(Section 2(1)(d) of Cap. 200)

There is no discussion of what "entire territory of the state" means.

It will be useful to find out whether "foreigner" referred to in paragraph
2.9# includes armed forces based in Taiwan.  Under the Societies
Ordinance (Cap. 151), separate definitions are given to "foreign political
organization" and "political organization of Taiwan".  Under the Official
Secrets Ordinance (Cap. 521), distinction is made between foreign and
Taiwan agents.
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3. To codify the case law position of assisting public enemy at
war.

(Paragraphs 2.10 and 2.11)#

"2. Treason
(1) A person commits treason if he—

(e) assists by any means whatever any public enemy at war with Her Majesty."
(Section 2(1)(e) of Cap. 200)

Section 2(1)(e) of Cap. 200 seems to cover the act but it has not been
mentioned in the Consultation Document.

4. To repeal offences against the person of the sovereign or head
of state.

(Paragraph 2.6)#

"2. Treason
(1) A person commits treason if he—

(a) kills, wounds or causes bodily harm to Her Majesty, or imprisons or restrains Her;
(b) forms an intention to do any such act as is mentioned in paragraph (a) and manifests such

intention by an overt act."
(Section 2(1)(a) and (b) of Cap. 200)

"5. Assaults on the Queen
Any person who wilfully—

(a) produces or has near Her Majesty any arms or destructive or dangerous thing with intent
to use the same to injure Her Majesty;

(b) with intent to alarm or to injure Her Majesty, or to provoke a breach of the peace or
whereby a breach of the peace is likely to be caused—
(i) discharges, or points, aims or presents any arms at or near Her Majesty;
(ii) causes any explosive substance to explode near Her Majesty;
(iii) assaults Her Majesty;
(iv) throws anything at or upon Her Majesty, or

shall be guilty of an offence and shall be liable on conviction upon indictment to imprisonment
for 7 years."

(Section 5 of Cap. 200)

Section 5 of Cap. 200 was to be repealed by the Crimes (Amendment)
(No. 2) Ordinance 1997 (89 of 1997) which was enacted but has not, to
date, been brought into operation.

5. To repeal treasonable offences.

(Paragraph 2.13)#

"3. Treasonable offences
(1) Any person who forms an intention to effect any of the following purposes, that is to say—

(a) to depose Her Majesty from the style, honour and royal name of the Crown of the United
Kingdom or of any other of Her Majesty's dominions;

(b) to levy war against Her Majesty within the United Kingdom or any British territory in
order by force or constraint to compel Her Majesty to change Her measures or counsels,
or in order to put any force or constraint upon, or to intimidate or overawe, Parliament or
the legislature of any British territory; or

(c) to instigate any foreigner with force to invade the United Kingdom or any British
territory,

and manifests such intention by an overt act or by publishing any printing or writing, shall be guilty
of an offence and shall be liable on conviction upon indictment to imprisonment for life.
(2) It shall be no defence to a charge under this section that any act proved against the person

charged amounts to treason under section 2; but no person convicted or acquitted of an offence under
this section shall afterwards be prosecuted for treason under section 2 upon the same facts."
(Section 3 of Cap. 200)

The proposal is to replace treasonable offences by the offence of
attempting, conspiring, aiding and abetting, counselling and procuring
the commission of the substantive treason offences.

Section 3 of Cap. 200 was to be repealed by the Crimes (Amendment)
(No. 2) Ordinance 1997 (89 of 1997) which was enacted but has not, to
date, been brought into operation.

6. To provide statutory offences for inchoate and accomplice acts
i.e. attempting, conspiring, aiding and abetting, counselling and
procuring the commission of substantive treason offences.

(Paragraph 2.13)#

"159A. The offence of conspiracy
(1) Subject to the following provisions of this Part, if a person agrees with any other person or

persons that a course of conduct shall be pursued which, if the agreement is carried out in accordance
with their intentions, either—

(a) will necessarily amount to or involve the commission of any offence or offences by one
or more of the parties to the agreement; or

(b) would do so but for the existence of facts which render the commission of the offence or
any of the offences impossible,

he is guilty of conspiracy to commit the offence or offences in question.
(2) Where liability for an offence may be incurred without knowledge on the part of the person

An information paper on inchoate offences generally will be issued in
due course.

Incitement to commit treason is proposed to be dealt with under sedition.
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committing it of any particular fact or circumstance necessary for the commission of the offence, a
person shall nevertheless not be guilty of conspiracy to commit that offence by virtue of subsection (1)
unless he and at least one other party to the agreement intend or know that that fact or circumstance shall
or will exist at the time when the conduct constituting the offence is to take place.

(3) In this section "offence" means any offence triable in Hong Kong and includes murder
notwithstanding that the murder in question would not be so triable if committed in accordance with the
intentions of the parties to the agreement."
(Section 159A of Cap. 200)

"159G. Attempting to commit an offence
(1) A person who, intending to commit an offence to which this section applies, does an act that is

more than merely preparatory to the commission of the offence is guilty of attempting to commit the
offence.

(2) A person may be guilty of attempting to commit an offence to which this section applies even
though the facts are such that the commission of the offence is impossible.

(3) Where a person is charged with an offence, he may be convicted of having attempted to
commit that offence even though he was not charged with the attempt.

(4) In any case where—
(a) apart from this subsection a person's intention would not be regarded as having amounted

to an intent to commit an offence; but
(b) if the facts of the case had been as he believed them to be, his intention would be so

regarded,
then, for the purposes of subsection (1), he shall be regarded as having had an intent to commit that
offence.

(5) This section applies to any offence which, if it were completed, would be triable in Hong
Kong other than aiding, abetting, counselling or procuring the commission of an offence."
(Section 159G of Cap. 200)

"89.Aiders, abettors and accessories
Any person who aids, abets, counsels or procures the commission by another person of any offence

shall be guilty of the like offence."
(Section 89 of the Criminal Procedure Ordinance (Cap. 221))

7. To codify the common law offence of misprision of treason.

(Paragraph 2.14)#

The proposed penalty is 7 years' imprisonment and an unlimited
fine.

(Paragraph 9.9)#

It is unclear in paragraph 2.14# whether the "proper authority" is confined
to the Police.  In the UK, it is a justice of the peace or other authority; in
USA, specified personnel; in Canada, a justice of the peace or other
peace officer.

In Singapore, it is an offence if the person knowing or having reason to
believe that treason has been committed, intentionally omits to give
information.

The proposed penalty is in line with section 101I(1) of the Criminal
Procedure Ordinance (Cap. 221) which provides that where a person is
convicted of an indictable offence and for which no penalty is otherwise
provided by any Ordinance, he shall be liable to imprisonment for 7 years
and a fine.

8. Not to create a specific offence of compounding treason.

(Paragraph 2.15)#
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9. Application of treason offences—

(a) to all persons who are voluntarily in the HKSAR;
(b) to all HKSAR permanent residents in respect of their

actions outside the HKSAR.

(Paragraphs 2.16 to 2.18)#

Sections 7, 8, 9 and 10 of the United Nations (Anti-Terrorism Measures)
Ordinance (27 of 2002) apply to—
(a) any person within the HKSAR; and
(b) any person outside the HKSAR who is—

(i) a Hong Kong permanent resident; or
(ii) a body incorporated or constituted under the law of the

HKSAR.

Certain parts of the regulations made under the United Nations Sanctions
Ordinance (Cap. 537) apply to—
(a) a person within the HKSAR; and
(b) a person acting elsewhere who is—

(i) both a Hong Kong permanent resident and a Chinese national;
or

(ii) a body incorporated or constituted under the law of the
HKSAR.

In Canada, section 46 of the Criminal Code provides that a Canadian
citizen or a person who owes allegiance to Her Majesty in right of
Canada, commits high treason or treason, as the case may be, if while in
or out of Canada, he does anything mentioned in that section.

In USA, 18 USCS 1751 states that there is extraterritorial jurisdiction
over the conduct prohibited by that section.

In the UK, the Treason Felony Act 1848 refers to "any person
whatsoever, within the United Kingdom or without".

II.   SECESSION

1. To provide that it is an offence of secession to—

(a) withdraw a part of the PRC from its sovereignty; or
(b) resist CPG in its exercise of sovereignty over a part of

China,
by levying war, use of force, threat of force or other serious
unlawful means.

"Serious unlawful means" means—

(a) serious violence against a person;
(b) serious damage to property;
(c) endangering of a person's life, other than that of the

person committing the action;
(d) creation of a serious risk to the health or safety of the

public or a section of the public;
(e) serious interference or serious disruption of an electronic

system; or
(f) serious interference or serious disruption of an essential

service, facility or system, whether public or private.

(Paragraphs 3.6 and 3.7)#

"2. Treason
A person commits treason if he—

(c) levies war against Her Majesty—
(i) with the intent to depose Her Majesty from the style, honour and royal name of the

Crown of the United Kingdom or of any other of Her Majesty's dominions.
(ii) …"

(Section 2(1)(c)(i) of Cap. 200)

"2. Interpretation
"terrorist act" (恐怖主義行為)—

(a) Subject to paragraph (b), means the use or threat of action where—
(i) the action (including, in the case of a threat, the action if carried out)—

(A) causes serious violence against a person;
(B) causes serious damage to property;
(C) endangers a person's life, other than that of the person committing the action;
(D) creates a serious risk to the health or safety of the public or a section of the public;
(E) is intended seriously to interfere with or seriously to disrupt an electronic system;

or
(F) is intended seriously to interfere with or seriously to disrupt an essential service,

facility or system, whether public or private; and
(ii) the use or threat is—

(A) intended to compel the Government or to intimidate the public or a section of the

According to Note 23 of the Consultation Document, it may be argued
that section 2(1)(c)(i) Cap. 200 applies to facts which constitute an act of
secession.

The proposed definition of "serious unlawful means" is intended to
model on the definition of "terrorist act" in the United Nations (Anti-
Terrorism Measures) Ordinance (27 of 2002) with the following
differences.

"Threat of action" is not part of "serious unlawful means" but "threat
of force" is part of the offence.

In relation to interference with or disruption of an electronic system
or an essential service, facility or system, "is intended seriously to
interfere with or disrupt" is substituted with "serious interference or
serious disruption".

There is no express reference whether paragraph (a)(ii) and (b) of
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The proposed penalty is life imprisonment.

(Paragraph 9.9)#

public; and
(B) made for the purpose of advancing a political, religious or ideological cause;

(b) in the case of paragraph (a)(i)(D), (E) or (F), does not include the use or threat of action in the
course of any advocacy, protest, dissent or industrial action."

(Section 2 of the United Nations (Anti-Terrorism Measures) Ordinance (27 of 2002))

the definition of "terrorist act" would be applicable.

2. To provide statutory offences for inchoate and accomplice acts
i.e. attempting, conspiring, aiding and abetting, counselling
and procuring the commission of substantive secession
offences.

(Paragraph 3.9)#

See Part I.6 above. See Part I.6 above.

3. Application of secession offences—

(a) to all persons who are voluntarily in the HKSAR;
(b) to all HKSAR permanent residents in respect of their

actions outside the HKSAR;
(c) to all persons in respect of actions outside HKSAR where

such actions have a link with the HKSAR under common
law or the Criminal Jurisdiction Ordinance (Cap. 461).

(Paragraphs 3.10 to 3.12)#

See Part I.9 above. See Part I.9 above.

III.  SEDITION

1. To provide that it is an offence of sedition to incite others—

(a) to commit the substantive offence of treason, secession or
subversion; or

(b) to cause violence or public disorder which seriously
endangers the stability of the state or the HKSAR.

(Paragraph 4.13)#

Inciting others to commit treason is a common law offence.

2. To provide that it is an offence if a person—

(a) prints, publishes, sells, offers for sale, distributes, displays
or reproduces any publication; or

(b) imports or exports any publication,

knowing or having reasonable grounds to suspect that the
publication, if published, would be likely to incite others to
commit the offence of treason, secession or subversion.

A defence of "reasonable excuse" would be provided.

(Paragraph 4.17)#

The proposed penalty is 7 years' imprisonment and a fine of
$500,000.  Publications would be forfeited.

"10.Offences
(1) Any person who—

(a) does or attempts to do, or makes any preparation to do, or conspires with any person to
do, any act with a seditious intention; or

(b) utters any seditious words; or
(c) prints, publishes, sells, offers for sale, distributes, displays or reproduces any seditious

publication; or
(d) imports any seditious publication, unless he has no reason to believe that it is seditious,

shall be guilty of an offence and shall be liable for a first offence to a fine of $5,000 and to
imprisonment for 2 years, and for a subsequent offence to imprisonment for 3 years; and any seditious
publication shall be forfeited to the Crown."
(Section 10(1) of Cap. 200)

The proposed mental element required is different from that required for
sedition offences under section 10(1) of Cap. 200.  Section 10(1) of
Cap. 200 was to be amended by the Crimes (Amendment) (No. 2)
Ordinance (89 of 1997) which was enacted but has not, to date, been
brought into operation.  The amendment was to add "with the intention
of causing violence or creating public disorder or a public disturbance"
after "who" in order to reflect the common law position.

In USA, 18 USCS 2385 requires the mental element of intent to cause the
overthrow or destruction of the US government or the government of any
state, territory, district, possession, or political subdivision.

Principle 6 of the Johannesburg Principles provides that expression may
be punished as a threat to national security only if a government can
demonstrate that—
(a) the expression is intended to incite imminent violence;
(b) it is likely to incite such violence; and
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(Paragraph 9.9)# (c) there is a direct and immediate connection between the expression
and the likelihood or occurrence of such violence.

The proposed penalty is more severe than the existing one.

3. Section 9(2) of Cap. 200 would be retained.

(Paragraph 4.19 and 4.5)#

"9. Seditious intention
(2) An act, speech or publication is not seditious by reason only that it intends—

(a) to show that Her Majesty has been misled or mistaken in any of Her measures; or
(b) to point out errors or defects in the government or constitution of Hong Kong as by law

established or in legislation or in the administration of justice with a view to the
remedying of such errors or defects; or

(c) to persuade Her Majesty's subjects or inhabitants of Hong Kong to attempt to procure by
lawful means the alteration of any matter in Hong Kong as by law established; or

(d) to point out, with a view to their removal, any matters which are producing or have a
tendency to produce feelings of ill-will and enmity between different classes of the
population of Hong Kong."

(Section 9(2) of Cap. 200)

4. To provide that it is an offence to possess seditious publications
knowing or having reasonable grounds to suspect that the
publication, if published, would be likely to incite others to
commit the offence of treason, secession or subversion.

A defence of "reasonable excuse" would be provided.

(Paragraph 4.18)#

The proposed fine is level 5 (currently $50,000).

(Paragraph 9.9)#

"10.Offences
(2) Any person who without lawful excuse has in his possession any seditious publication shall be
guilty of an offence and shall be liable for a first offence to a fine of $2,000 and to imprisonment for 1
year, and for a subsequent offence to imprisonment for 2 years; and such publication shall be forfeited to
the Crown."
(Section 10(2) of Cap. 200)

The proposed mental element required is different from that required for
possession of seditious publications under section 10(2) of Cap. 200.

Under section 10(2) of Cap. 200, the onus is on the prosecution to prove
beyond reasonable doubt that there is no lawful excuse.  The proposal to
provide a defence of "reasonable excuse" would shift the burden of proof.
It would be for the accused to prove on the balance of probabilities that
there is a reasonable excuse.

The term of imprisonment remains the same, but an increase of fine is
proposed.

5. To repeal section 32(1)(h) of the Post Office Ordinance (Cap.
98).

(Paragraph 4.18)#

"32.Prohibited articles
(1) No person shall post, tender for posting or send by post—

(h) any seditious publication within the meaning of any enactment relating to sedition."
(Section 32(1)(h) of the Post Office Ordinance (Cap. 98))

Section 32(1)(h) of Cap. 98 was to be repealed by the Crimes
(Amendment) (No. 2) Ordinance 1997 (89 of 1997) which was enacted
but has not, to date, been brought into operation.

6. Section 12 of Cap. 200 would be retained.

(Paragraph 4.20)#

"12.Evidence
No person shall be convicted for an offence under section 10 on the uncorroborated testimony of

one witness."
(Section 12 of Cap. 200)

Section 12 of Cap. 200 was to be amended by the Crimes (Amendment)
(No. 2) Ordinance (89 of 1997) which was enacted but has not, to date,
been brought into operation.  The effect of the amendment is such that
no person shall be committed for an offence under Part I (treason) and
Part II (other offences against the Crown) on the uncorroborated
testimony of one witness.

7. Application of sedition offences—
(a) to all persons who are voluntarily in HKSAR;
(b) to all HKSAR permanent residents in respect of their

action;
(c) to all persons in respect of actions outside HKSAR where

such actions have a link with the HSKAR under common
law or the Criminal Jurisdiction Ordinance (Cap. 461).

(Paragraph 4.21)#

See Part II.3 above. See Part II.3 above.
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IV.  SUBVERSION

1. To provide that it is an offence of subversion—

(a) to intimidate the PRCG; or
(b) to overthrow the PRCG or disestablish the basic system of

the State as established by the Constitution,
by levying war, use of force, threat of force, or other serious
unlawful means.

(Paragraph 5.5)#

The proposed penalty is life imprisonment.

(Paragraph 9.9)#

There is no detailed explanation of what "PRCG" and "basic system of
the State as established by the Constitution" mean.  See Part I.1 above.

See Part II.1 above for "serious unlawful means".

2. To provide statutory offences for inchoate and accomplice acts
i.e. attempting, conspiring, aiding and abetting, counselling and
procuring the commission of substantive secession offences.

(Paragraph 5.7)#

See Part I.6 above. See Part I.6 above.

3. Application of subversion offences—

(a) to all persons who are voluntarily in HKSAR;
(b) to all HKSAR permanent residents in respect of their

action;
(c) to all persons in respect of actions outside HKSAR where

such actions have a link with the HSKAR under common
law or the Criminal Jurisdiction Ordinance (Cap. 461).

(Paragraph 5.8)#

See Part II.3 above. See Part II.3 above.

V.  THEFT OF STATE SECRETS

A.  General

1. Subject to refinements, the Official Secrets Ordinance (Cap.
521) would be retained in its present form.

(Paragraph 6.14)#

The proposed penalties for offences relating to espionage
(harbouring, unauthorized use of uniforms or official
documents, obstruction, failure to provide information) are 5
years' imprisonment on conviction on indictment, and 3 years'
imprisonment and a level 6 fine (currently $100,000) on
summary conviction.

The proposed penalties for unlawful disclosure are 5 years'
imprisonment for conviction on indictment, and 3 years'

See extracts of the Official Secrets Ordinance (Cap. 521) at Annex B. No adaptation of the Official Secrets Ordinance (Cap. 521) has been
carried out since 1 July 1997.

The existing penalties for offences relating to espionage are 2 years'
imprisonment on conviction on indictment, 3 months' imprisonment and
a level 4 fine (currently $25,000) on summary conviction.

The existing penalties for disclosure are 2 years' imprisonment and
$500,000 fine on conviction on indictment, 6 months' imprisonment and
a level 5 fine (currently $50,000) on summary conviction.
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imprisonment on summary conviction.  The level of fines
remains the same.

(Paragraph 9.9)#

B.  Spying

2. Information to be protected would include that which is likely
to be useful to an enemy, and is obtained or disclosed for a
purpose prejudicial to the safety or interest of the state or the
HKSAR.

(Paragraphs 6.15 and 6.19)#

"3. Spying
(1) A person commits an offence if he, for a purpose prejudicial to the safety or interests of the

United Kingdom or Hong Kong—
(a) approaches, inspects, passes over or is in the neighbourhood of, or enters, a prohibited

place;
(b) makes a sketch, plan, model or note that is calculated to be or might be or is intended to

be directly or indirectly useful to an enemy; or
(c) obtains, collects, records or publishes, or communicates to any other person, any secret

official code word or password, or any sketch, plan, model or note, or other document or
information, that is likely to be or might be or is intended to be directly or indirectly
useful to an enemy."

(Section 3(1) of the Official Secrets Ordinance (Cap. 521)

Paragraph 6.2# proposes to adapt the phrase "for a purpose prejudicial to
the safety or interest of the United Kingdom or Hong Kong" to "for a
purpose prejudicial to the safety or interest of the PRC or the HKSAR" in
section 3 of the Official Secrets Ordinance (Cap. 521).  In paragraph
6.19(a)#, however, the phrase "for a purpose prejudicial to the safety or
interest of the state or the HKSAR" is used.

Paragraphs 6.4# and 6.5# propose to adapt the same phrase to "for a
purpose prejudicial to the safety or interest of the state or the HKSAR" in
sections 5 and 6 of Cap. 521.  The phrase is taken from section 1 of the
UK Official Secrets Act 1911 in which "interests of the state" is used.

In contrast, where unlawful disclosure is concerned, the information to be
protected is of a sensitive nature and the unauthorized disclosure has to
be damaging.

3. No extra-territorial application to spying offences.

(Paragraph 6.27)#

"Prohibited place" is confined to those under the territorial jurisdiction of
the HKSAR.

C. Unlawful disclosure

4. A new class of information relating to relations between the
Central Authorities of the PRC and the HKSAR would be
protected.

(Paragraphs 6.18 and 6.19)#

"16.Information related to international relations
(1) A person who is or has been a public servant or government contractor commits an offence if

without lawful authority he makes a damaging disclosure of—
(a) any information, document or other article relating to international relations; or
(b) any confidential information, document or other article that was obtained from a territory

or a State, other than the United Kingdom, or an international organization,
being information or a document or article that is or has been in his possession by virtue of his position
as a public servant or government contractor.

(2) For the purposes of subsection (1), a disclosure is damaging if—
(a) the disclosure endangers the interests of the United Kingdom or Hong Kong elsewhere,

seriously obstructs the promotion or protection by the United Kingdom or Hong Kong of
those interests or endangers the safety of British nationals or Hong Kong permanent
residents elsewhere; or

(b) the information, document or article in question is of such a nature that its unauthorized
disclosure would be likely to have any of the effects described in paragraph (a).

(3) In the case of information or a document or other article mentioned in subsection (1)(b)—
(a) to establish as a fact that it is confidential; or
(b) to establish its nature or contents,

may be sufficient to establish for the purpose of subsection (2)(b) that the information, document or
article is of such a nature that its unauthorized disclosure would be likely to have any of the effects
described in that subsection.
(4) It is a defence for a person charged with an offence under this section to prove that, at the time

of the alleged offence, he did not know and had no reasonable cause to believe that—

The following types of information are now protected under the Official
Secrets Ordinance (Cap. 521)—
(a) security and intelligence information (sections 13 and 14);
(b) defence information (section 15);
(c) information related to international relations (section 16);
(d) information related to the commission of offences and criminal

investigations (section 17).

There is no detailed explanation as to what the new class of information
would include, except that the information relating to the relationship
between HK and the Mainland used to be protected under section 16
(information related to international relations) prior to 1 July 1997 is
mentioned in paragraph 6.8#, apparently as a justification for the
proposal.

There is no express reference that the disclosure of information relating
to the relations between the Central Authorities of the PRC and the
HKSAR has to be damaging or that a defence similar to section 16(4)
would be available.

Principle 15 of the Johannesburg Principles provides that no person may
be punished on national security grounds for disclosure of information if
(a) the disclosure does not actually harm and is not likely to harm a
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(a) the information, document or article in question was such as is mentioned in subsection
(1); or

(b) the disclosure would be damaging within the meaning of subsection (2).
(5) For the purposes of this section, any information, document or article obtained from a territory,

State or organization is confidential at any time while the terms on which it was obtained require it to be
held in confidence or while the circumstances in which it was obtained make it reasonable for the
territory, State or organization to expect that it would be so held."
(Section 16 of Cap. 521)

"12.Interpretation
"International relations" (國際關係 ) means the relations between States, between international

organizations or between one or more States and one or more such organizations and includes—
(a) any matter relating to a State other than the United Kingdom or to an international

organization that is capable of affecting the relations of the United Kingdom with another
State or with an international organization; and

(b) any matter relating to the relations between the United Kingdom and Hong Kong or the
external relations of Hong Kong."

(Section 12 of Cap. 521)

legitimate national security interest; or (b) the public interest in knowing
the information outweighs the harm from disclosure.

Under Principle 16, no person may be subjected to any detriment on
national security grounds for disclosing information that he learned by
virtue of government service if the public interest in knowing the
information outweighs the harm from disclosure.  No such defence on
public interest ground is available for unlawful disclosure under Cap.
521.

The proposal seems to be an adaptation rather than an implementation of
Article 23 of the Basic Law.

5. To create a new offence of making an unauthorized and
damaging disclosure of information protected under Part III of
the Official Secrets Ordinance (Cap. 521) that is obtained
(directly or indirectly) by unauthorized access to it.  The
existing damaging disclosure test and defences in section 18
would, with necessary modification, apply.

(Paragraphs 6.20 to 6.22)#

The proposed penalty is the same as that for unlawful
disclosure.

(Paragraph 9.9)#

6. Section 18(2) would be amended so that the provision applies to
information deriving from present and past public servants and
government contractors.

(Paragraph 6.24)#

"18.Information resulting from unauthorized disclosures or information entrusted in confidence
(1) A person who comes into possession of any information, document or other article in

circumstances mentioned in subsection (2) commits an offence if he discloses it without lawful authority
and knowing, or having reasonable cause to believe, that—

(a) it is protected against disclosure by any of sections 13 to 17; and
(b) it has come into his possession as mentioned in subsection (2).

(2) The circumstances referred to in subsection (1) are where any information, document or other
article protected against disclosure by any of sections 13 to 17 has come into a person's possession as a
result of it having been—

(a) disclosed (whether to him or another) by a public servant or government contractor
without lawful authority;

(b) entrusted to him by a public servant or government contractor on terms requiring it to be
held in confidence or in circumstances in which the public servant or government
contractor could reasonably expect that it would be so held; or

(c) disclosed (whether to him or another) without lawful authority by a person to whom it
was entrusted as mentioned in paragraph (b).

(3) In the case of information or a document or article protected against disclosure by sections 13
to 16, a person does not commit an offence under this section unless—

(a) the disclosure by him is damaging; and
(b) he makes it knowing, or having reasonable cause to believe, that it would be damaging.

(4) The question whether a disclosure of information or of a document or other article is damaging
shall be determined for the purposes of subsection (3) as it would be determined in relation to a
disclosure of that information, document or article by a public servant in contravention of section 14, 15
or 16.

(5) A person does not commit an offence under this section in respect of information or a
document or other article that has come into his possession as a result of it having been disclosed—

(a) as mentioned in subsection (2)(a) by a government contractor; or
(b) as mentioned in subsection (2)(c),

unless that disclosure was by a British national or Hong Kong permanent resident or took place in Hong
Kong.

(6) For the purposes of this section, information or a document or article is protected against
disclosure by any of sections 13 to 17 if—

(a) it relates to security or intelligence, defence or international relations or is such as is
mentioned in section 16(1)(b); or

The offence of spying under the Official Secrets Ordinance (Cap. 521)
covers unauthorized access since it includes access to, transmission of,
dealing with and disclosure of information resulting in spying.

See Part V.A.1 for penalties for unlawful disclosure.

Sections 14 to 17 of Cap. 521 refer to "a person who is or has been a
public servant or government contractor".  Section 18(2) applies to
incumbent public servants and government contractors instead.
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(b) it is information or a document or article to which section 17 applies,
and information or a document or article is protected against disclosure by sections 13 to 16 if it falls
within paragraph (a).

(7) No person shall be convicted for both an offence under this section and an offence under any
of sections 13 to 17 in relation to the disclosure by him of any information or document or other article."
(Section 18 of Cap. 521)

7. To amend the definition of "government contractor" to include
agents and informants engaged by the Police to assist in their
security and intelligence work.

(Paragraph 6.25)#

"12.Interpretation
"government contractors" (政府承辦商)—

(2) In this Part, "government contractor" (政府承辦商) means, subject to subsection (3), any
person who is not a public servant but who provides, or is employed in the provision of, goods or
services—

(a) for the purposes of the Crown in right of the Government of Hong Kong, of any of the
services, forces or bodies mentioned in subsection (1) or of the holder of any office
prescribed under subsection (1); or

(b) under an agreement or arrangement certified by the Governor as being an agreement or
arrangement to which the Government of a territory, the Government of a State, other
than the United Kingdom, or an international organization is a party or which is
subordinate to, or made for the purposes of implementing, any such agreement or
arrangement."

(Section 12(2) of Cap. 521)

8. To retain section 23 of the Official Secrets Ordinance (Cap.
521).

(Paragraph 6.26)#

"23.Acts done abroad
Any act done by a British national, a Hong Kong permanent resident or a public servant outside

Hong Kong shall, if it would be an offence by that person under any provision of this Part other than
section 22(1), (4) or (5) when done by him in Hong Kong, be an offence under that provision."
(Section 23 of Cap. 521)

Extra-territorial application applies to most offences related to unlawful
disclosure.

VI.  FOREIGN POLITICAL
    ORGANIZATIONS

1. Provisions prohibiting foreign political organizations or
political organizations of Taiwan from taking part in the
political process of the HKSAR would be retained.

(Paragraph 7.11)#

"5A. Registration and exemption from registration
(3) The Societies Officer may, after consultation with the Secretary for Security, refuse to register

or to exempt from registration a society or a branch—
(a) …
(b) if the society or the branch is a political body that has a connection with a foreign

political organization or a political organization of Taiwan."
(Section 5A(3)(b) of the Societies Ordinance (Cap. 151))

"5D. Cancellation of registration or exemption from registration
(1) The Societies Officer may, after consultation with the Secretary for Security, cancel the

registration or exemption from registration of a society or a branch—
(a) …
(b) if the society or the branch is a political body that has a connection with a foreign

political organization or a political organization of Taiwan."
(Section 5D(1)(b) of Cap. 151)

"8. Prohibition of operation of societies
(1) The Societies Officer may recommend to the Secretary for Security to make an order

prohibiting the operation or continued operation of the society or the branch—
(a) …
(b) if the society or the branch is a political body that has a connection with a foreign

"Foreign political organization" and "political organization of Taiwan"
have separate definitions in the Societies Ordinance (Cap. 151).
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political organization or a political organization of Taiwan."
(Section 8(1)(b) of Cap. 151)

"2. Interpretation
"foreign political organization" (外國政治性組織) includes—

(a) a government of a foreign country or a political subdivision of a government of a foreign
country;

(b) an agent of a government of a foreign country or an agent of a political subdivision of the
government of a foreign country; or

(c) a political party in a foreign country or its agent;

"political organization of Taiwan" (台灣政治性組織) includes—
(a) the administration of Taiwan or a political subdivision of the administration;
(b) an agent of the administration of Taiwan or an agent of a political subdivision of the

administration; or
(c) a political party in Taiwan or its agent;"

(Section 2 of Cap. 151)

2. To create a new offence for organizing or supporting activities
of a proscribed organization in order to address national
security concerns.

The element of knowledge or reasonable suspicion would be
included.  The concept of "support" includes being a member
of; providing financial assistance, other property or facilitation
to; and carrying out policies and directives.

(Paragraph 7.14)#

"5A. Registration and exemption from registration
(3) The Societies Officer may, after consultation with the Secretary for Security, refuse to register

or to exempt from registration a society or a branch—
(a) if he reasonably believes that the refusal is necessary in the interests of national security

or public safety, public order (ordre public) or the protection of the rights and freedoms
of others; or

(b) ..."
(Section 5A(3)(a) of the Societies Ordinance (Cap. 151))

"5D. Cancellation of registration or exemption from registration
(1) The Societies Officer may, after consultation with the Secretary for Security, cancel the

registration or exemption from registration of a society or a branch—
(a) if he reasonably believes that the cancellation is necessary in the interests of national

security or public safety, public order (ordre public) or the protection of the rights and
freedoms of others; or

(b) …"
(Section 5D(1)(a) of Cap. 151)

"8. Prohibition of operation of societies
(1) The Societies Officer may recommend to the Secretary for Security to make an order

prohibiting the operation or continued operation of the society or the branch—
(a) if he reasonably believes that the prohibition of the operation or continued operation of a

society or a branch is necessary in the interests of national security or pubic safety, public
order (ordre public) or the protection of the rights and freedoms of others; or

(b) …"
(Section 8(1)(a) of Cap. 151)

There are existing provisions in the Societies Ordinance (Cap. 151)
empowering the Societies Officer to refuse to register or to exempt from
registration, cancel the registration or exemption and prohibit the
operation of a society or branch in the interests of national security,
public safety or public order (ordre public).  Paragraph 7.13# states that
the existing power to prohibit the operation of a society on national
security grounds already provides effective sanctions against such
activities.

Under section 2 of Cap. 151, "Societies Officer" means the Societies
Officer and any Assistant Societies Officer appointed by name or office
by the Chief Executive in accordance with section 3 of Cap. 151.  The
Societies Officer and Assistant Societies Officer are currently police
officers.

Section 2(4) of Cap. 151 provides that "national security" means the
safeguarding of the territorial integrity and the independence of the
People's Republic of China.

There is no explanation why "reasonable suspicion" should be included
as an element of the offence being proposed.

3. The proposed power of the Secretary for Security to proscribe
an organization may be exercised if—

(a) the objective, or one of the objectives, of the organization
is to engage in any act of treason, secession, sedition,
subversion or theft of state secrets (espionage); or

(b) the organization has committed or is attempting to commit
any act of treason, secession, sedition, subversion or theft

There is no explanation of how "affiliated" should be understood.



-   12   -

Summary of the Proposals in the Consultation Document Existing Legislation which may be relevant Preliminary Observations

# Paragraph numbers in the Consultation Document

of state secrets (espionage); or
(c) the organization is affiliated with a Mainland organization

which has been proscribed in the Mainland by the Central
Authorities, in accordance with national law on the
ground that it endangers national security.

Whether a Mainland organization endangers national security is
a decision of the Central Authorities.  Formal notification by
the Central People's Government that a Mainland organization
has been proscribed would be conclusive.  To exercise the
power to proscribe under (c), the Secretary must be satisfied by
evidence of the affiliation, and must reasonably believe that it is
necessary in the interests of national security or public safety or
public order to proscribe the organization.

(Paragraphs 7.15 and 7.16)#

4. An organization would be defined as an organized effort by two
or more people to achieving a common objective, irrespective
of whether there is a formal organizational structure.

(Paragraph 7.15)#

"2. Interpretation
"society" (社團)—

"society" (社團) means any club, company, partnership or association of persons, whatever the
nature or objects, to which the provisions of this Ordinance apply;"

(Section 2 of Cap. 151)

5. The Secretary for Security has the power to declare an
organization that has a connection with a proscribed
organization unlawful, if he or she reasonably believes that this
is necessary in the interests of national security, public safety or
public order.

(Paragraph 7.17)#

"8. Prohibition of operation of societies
(2) On the recommendation by the Societies Officer under subsection (1), the Secretary for

Security may by order published in the Gazette prohibit the operation or continued operation of the
society or the branch in Hong Kong.

(3) The Secretary for Security shall not make an order under subsection (2) without first affording
the society or the branch an opportunity to be heard or to make representations in writing as the society
or the branch thinks fit as to why such an order should not be made.

(4) Subsection (3) shall not apply where the Secretary for Security reasonably believes that
affording the society or the branch an opportunity to be heard or to make representations in writing
would not be practicable in the circumstances of that case.

(5) An order made under subsection (2) shall as soon as practicable be—
(a) served on the society or the branch;
(b) (where the society or the branch occupies or uses any building or premises) affixed in a

conspicuous manner on any building or premises occupied or used as a place of meeting
by the society or the branch and at the nearest police station of the police district in
which such building or premises are situated; and

(c) published in the Gazette.
(6) An order made under subsection (2) shall take effect on publication in the Gazette or, if the

order specifies a subsequent date for its taking effect, shall take effect on that specified date,
notwithstanding that an appeal has been or may be made against the order under subsection (7)."
(Section 8(2) to (6) of Cap. 151 )

In relation to the prohibition of operation of societies, section 8 of the
Societies Ordinance (Cap. 151) provides an opportunity to be heard or to
make representations before a prohibition order is made.

6. "Connection" would be defined to include—
(a) solicitation or acceptance by the association of financial

contributions, financial sponsorships or financial support
of any kind or loans from a proscribed organization, or
vice versa;

(b) affiliation with a proscribed organization, or vice versa;
(c) determination of the association's policies by a proscribed

organization, or vice versa; or

"2. Interpretation
"connection" (聯繫), in relation to a society or a branch, that is a political body, includes the following

circumstances—
(a) if the society or the branch solicits or accepts financial contributions, financial

sponsorships or financial support of any kind or loans, directly or indirectly, from a
foreign political organization or a political organization of Taiwan;

(b) if the society or the branch is affiliated directly or indirectly with a foreign political
organization or a political organization of Taiwan;

The proposed definition of "connection" appears to be wider in scope
than that provided for in section 2 of Cap. 151.
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(d) direction, dictation, control or participation in the
association's decision making process by a proscribed
organization, or vice versa.

(Paragraph 7.17)#

(c) if the society's or the branch's policies or any of them are determined directly or
indirectly by a foreign political organization or a political organization of Taiwan; or

(d) if a foreign political organization or a political organization of Taiwan directs, dictates,
controls or participates, directly or indirectly in the decision making process of the
society or the branch;"

(Section 2 of Cap. 151)

7. To provide that it is an offence for anyone to manage or be an
office-bearer of an unlawful organization.

(Paragraph 7.17)#

The proposed penalty is 7 years' imprisonment and an unlimited
fine.

"19.Penalties on office-bearer, etc. of an unlawful society
(1) Save as is provided in subsection (2), any office-bearer or any person professing or claiming to

be an office-bearer and any person managing or assisting in the management of any unlawful society
shall be guilty of an offence and shall be liable on conviction on indictment to a fine of $100,000 and to
imprisonment for 3 years.

(2) Any office-bearer or any person professing or claiming to be an office-bearer and any person
managing or assisting in the management of any triad society shall be guilty of an offence and shall be
liable on conviction on indictment to a fine of $1,000,000 and to imprisonment for 15 years."
(Section 19 of Cap. 151)

Other offences relating to unlawful society include being a member
(section 20), allowing unlawful society on premises (section 21), inciting
a person to become a member (section 22), procuring subscription or aid
(section 23).  The Secretary for Security may prohibit certain persons
from being an office bearer of any other societies for 5 years without the
written consent of the Societies Officer (section 25).

8. The decision to proscribe and to declare an organization
unlawful would be subject to appeal—
(a) on points of facts to an independent tribunal;
(b) on points of law to the court.

(Paragraph 7.18)#

"8. Prohibition of operation of societies
(7) A society or a branch in relation to which an order is made under this section and any office-

bearer or member of the society or the branch who is aggrieved by an order of the Secretary for Security
made under this section may appeal to the Chief Executive in Council against the making of the order
within 30 days after the order takes effect and the Chief Executive in Council may confirm, vary or
revoke the order."
(Section 8(7) of Cap. 151)

The composition of the tribunal is not provided for in the Consultation
Document.

According to paragraph 7.18#, the purpose of the proposal is to ensure
fairness.

An appeal to the Chief Executive in Council under section 8 of the
Societies Ordinance (Cap. 151) is dealt with pursuant to section 64 of the
Interpretation and General Clause Ordinance (Cap. 1).  The Chief
Executive in Council would be acting in an administrative or executive
capacity and not in a judicial or quasi-judicial capacity.

9. Rules of procedures of appeal would protect confidential
material and sources from disclosure while ensuring procedural
fairness.

(Paragraph 7.18)#

Under the United Nations (Anti-Terrorism Measures) Ordinance (27 of
2002), the court shall not make an order for the relevant proceedings to
be held in chambers or in camera unless the court is satisfied that the
order is reasonably necessary in the interests of—
(a) the security, defence or external relation of the HKSAR; or
(b) the administration of justice.

VII.  INVESTIGATION POWERS

A.  Existing Powers

1. To amend section 14 of the Crimes Ordinance (Cap. 200) so
that the power to remove seditious publication without a
warrant may be exercised in case of great emergency.

(Paragraph 8.3)#

"14.Power to remove seditious publications
(1) Any police officer or public officer may—

(a) enter any premises or place;
(b) stop and board any vehicle, tramcar, train or vessel,

and remove therefrom or obliterate any seditious publication.
(2) Any police officer or public officer may—

(a) break open any outer or inner door of any premises or place which he is empowered by
this section to enter;

(b) remove by force any person or thing obstructing any removal or obliteration which he is
empowered by this section to make;

(c) detain any vehicle, tramcar, train or vessel until any seditious publication has been
removed or obliterated therefrom;

The condition to exercise the power to remove seditious publication if the
publication is visible from a public place would be repealed.

Section 14 of Cap. 200 was to be amended by the Crimes (Amendment)
(No. 2) Ordinance 1997 (89 of 1997) which was enacted but has not, to
date, been brought into operation.  The amendment was to repeal "or
public officer" in section 14(1) and (2) so that the power could only be
exercised by a police officer.



-   14   -

Summary of the Proposals in the Consultation Document Existing Legislation which may be relevant Preliminary Observations

# Paragraph numbers in the Consultation Document

(d) remove any person from any vehicle, tramcar, train or vessel while any seditious
publication is removed or obliterated.

(3) Notwithstanding anything contained in subsection (1)(a), the powers conferred thereby shall, if
the seditious publication is not visible from a public place, only be exercised—

(a) with the prior permission of the occupier of the premises or place; or
(b) under and in accordance with a warrant issued by a magistrate for such purpose."

(Section 14 of Cap. 200)

2. Existing provision governing investigation into treason, sedition
and official secrets would be retained.

"8. Power to search and prevent offences under section 7
(1) If a judge is satisfied by information on oath that there is reasonable ground for suspecting that

an offence under section 7 has been committed, and that evidence of the commission thereof is to be
found at any premises or place specified in the information, he may grant a search warrant authorizing a
police officer not below the rank of inspector, together with any other police officers—

(a) to enter the premises or place at any time within 1 month from the date of the warrant, if
necessary by force;

(b) to search the premises or place and any person found therein; and
(c) to seize anything found on the premises or place or on any such person which the officer

has reasonable ground for suspecting to be evidence of the commission of such an
offence.

(2) A woman shall not be searched, in pursuance of a warrant granted under subsection (1), except
by a woman.

(3) Notwithstanding anything contained in subsection (1)—
(a) a warrant shall only be granted under subsection (1) in respect of an offence suspected to

have been committed within the 3 months prior to the laying of the information thereof;
(b) if a warrant under subsection (1) has been executed on any premises, the police officer

who has conducted or directed the search shall—
(i) notify the occupier that the search has taken place, and supply him on request with

a list of any documents or other objects which have been removed from the
premises; and

(ii) where any documents have been removed from any other person, supply that
person with a list of such documents;

(c) anything seize under subsection (1) may be retained for a period not exceeding 1 month,
or if within that period proceedings are commenced for an offence under section 7, until
the conclusion of those proceedings; and

(d) section 102 of the Criminal Procedure Ordinance (Cap. 221) (which makes provision for
the disposal of property connected with offences) shall apply to property which has come
into the possession of the police under this section as it applies to property which has
come into the possession of the police in the circumstances mentioned in that section."

(Section 8 of Cap. 200)

"11.Search warrants
(1) If a magistrate is satisfied by information on oath that there is reasonable ground for

suspecting that an offence under this Part has been or is about to be committed, he may grant a search
warrant authorizing any police officer to—

(a) enter at any time any premises or place named in the warrant, if necessary by force;
(b) search the premises or place and every person found therein;
(c) seize any sketch, plan, model, article, note, document or anything of a like nature or

anything that is evidence of an offence under this Part having been or being about to be
committed, that he may find on the premises or place or on any such person, and with
regard to or in connection with which he has reasonable ground for suspecting that an
offence under this Part has been or is about to be committed.

(2) Where it appears to a superintendent of police that the case is one of great emergency and that
in the interests of the United Kingdom or Hong Kong immediate action is necessary, he may by a

It is not mentioned in the Consultation Document whether section 13 of
Cap. 200 on search warrant would be retained.  Section 13 was to be
repealed by the Crimes (Amendment) (No. 2) Ordinance 1997 (89 of
1997) which was enacted but has not, to date, been brought into
operation.
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written order give to any police officer the like authority as may be given by the warrant of a magistrate
under subsection (1)."
(Section 11 of Cap. 521)

"13.Search warrant
If a magistrate is satisfied by information on oath that there is reasonable cause to believe that an

offence under section 10 has been or is about to be committed he may grant a search warrant authorizing
any police officer to enter any premises or place named in the warrant, with such assistance as may be
necessary, and if necessary by force, and to search the premises or place and every person found therein,
and to seize anything found on the premises or place which the officer has reasonable ground for
suspecting to be evidence of an offence under section 10."
(Section 13 of Cap. 200)

3. To provide an emergency entry, search and seizure power to the
Police for investigating certain Article 23 offences.  A senior
police officer (e.g. a superintendent) must reasonably believes
that—

(a) a relevant offence has been committed or is being
committed;

(b) unless immediate action is taken evidence of substantial
value to the investigation of the offence would be lost;
and

(c) the investigation of the relevant offence would be
seriously prejudiced as a result.

(Paragraph 8.5)#

See extracts of the Organized and Serious Crimes Ordinance (Cap. 455) at Annex C and sections
23 and 23A of the Gambling Ordinance (Cap. 148) at Annex D.

The Article 23 offences referred to are treason, secession, sedition,
subversion organizing or supporting proscribed organization, inchoate
and accomplice offences.

Under section 5 of the Organized and Serious Crimes Ordinance (Cap.
455), the Court of First Instance or the District Court may, if it is satisfied
that the conditions in section 5(2) are fulfilled, issue a warrant on an
application by an authorized officer authorizing him to enter and search
specified premises and to seize and retain any material which is likely to
be relevant to an investigation into an organized crime or proceeds of an
organized crime or of a specified offence.

Some of the conditions in section 5(2) of Cap. 455 are similar to the
proposed conditions.  For details, please see section 5(3) and (4).

Such a search warrant may authorize entry to premises for the purpose of
searching for or seizing material which is known or suspected to be
journalistic material notwithstanding section 83 of the Interpretation and
General Clauses Ordinance (Cap. 1).

As an example, under sections 23 and 23A of the Gambling Ordinance
(Cap. 148), a police officer of or above the rank of superintendent may
authorize in writing any police officer to enter and search any premises or
place if he reasonably suspects that the premises or place are or is a
gambling establishment, or that an offence of promoting or facilitating
bookmaking is being or has been committed in the premises or place.
There would be other ordinances which confer on the Police specific
powers of entry and search without a warrant for policy reasons peculiar
to the respective ordinances.

4. To provide emergency financial investigation powers to the
Police where illicit financial backing may be relevant for
certain Article 23 offences.  Where there is reasonable
suspicion that the relevant offence has been committed or is
being committed, the Commissioner of Police, in cases of
exceptional emergency and in the interests of national security
or public safety, may require a bank or a deposit-taking
company to disclose to him information relevant to the
investigation.

See extracts of the Organized and Serious Crimes Ordinance (Cap. 455) at Annex C and section 67
of the Police Force Ordinance (Cap. 232) at Annex E.

The Article 23 offences referred to are treason, secession, sedition,
dealing with seditious publications, subversion organizing or supporting
proscribed organization, inchoate and accomplice offences.

Section 67 of the Police Force Ordinance (Cap. 232) empowers the
Commissioner of Police to require banks or deposit-taking companies to
furnish certain information where—
(a) it appears to him that there is reasonable cause to suspect that an

indictable offence has been committed; and
(b) that it is expedient for the purpose of investigating such offence or
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(Paragraph 8.6)# apprehending the offender.

Section 25A of Cap. 455, requires the disclosure of knowledge or
suspicion that a property represents proceeds of or was used in
connection with or is intended to be used in connection with an indictable
offence.

5. To include certain Article 23 offences under Schedule 1 to the
Organized and Serious Crimes Ordinance (Cap. 455) to confer
additional powers for dealing with those offences.

(Paragraph 8.7)#

See extracts of the Organized and Serious Crimes Ordinance (Cap. 455) at Annex C. The Article 23 offences referred to are treason, secession, sedition,
dealing with seditious publications, subversion, organizing or supporting
proscribed organization, inchoate and accomplice offences and unlawful
drilling.

The effect of becoming a Schedule 1 offence is that—
(a) the Article 23 offences would fall within the definition of "specified

offence";
(b) any of the Article 23 offences would fall within the definition of

"organized crime" if it is related to the activities of 2 or more persons
associated together solely or partly for the purpose of committing 2
or more acts, each of which is a Schedule 1 offence and involves
substantial planning and organization.

Under section 3 of Cap. 455, the Court of First Instance may, if it is
satisfied that the conditions in section 3(4) are fulfilled, make an order on
an ex parte application by the Secretary for Justice to require a person to
answer questions or furnish material that reasonably appears to be
relevant to an investigation of an organized crime.

Under section 4 of Cap. 455, the Court of First Instance may, if it is
satisfied that the conditions in section 4(4) are fulfilled, make an order on
an ex parte application by the Secretary for Justice or an authorized
officer to require a person to produce material (whether in the HKSAR or
elsewhere) or to grant access to material which is likely to be relevant to
an investigation into an organized crime or proceeds of an organized
crime or of a specified offence.

Please refer to Part VII.B.3 above (on page 15) for search warrant under
section 5 of Cap. 455.

Sections 3, 4, and 5 of Cap. 455 expressly exclude items subject to legal
privilege. However, a person is not excused from producing any material
or furnishing any information that might tend to incriminate him or
would breach an obligation as to secrecy or another restriction imposed
by statute or otherwise.

Other powers include the making of a confiscation order (section 8), a
restraint order (section 15) or a charging order (section 16) on crime
proceeds.  A marked up copy of the amendments to these three sections
introduced by the Drug Trafficking and Organized Crimes (Amendment)
Ordinance (26 of 2002) is included in Annex C.  These amendments
shall come into operation on 1 January 2003 (L.N. 145 of 2002).

Section 27 of Cap. 455 provides that the District Court or the Court of
First Instance may, under certain circumstances and if it thinks fit, pass a
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sentence on the person for the specified offence that is more severe than
the sentence it would have passed but for this section.  The sentence
shall not exceed the maximum penalty permitted by law for the offence.

VIII. PROCEDURAL AND
    MISCELLANEOUS MATTERS

A.  Unlawful Oaths and Unlawful Drilling

1. To repeal the offences relating to the administration or taking of
unlawful oaths.

(Paragraph 9.2)#

"15.Unlawful oaths to commit capital offences
Any person who—
(a) administers, or is present at and consents to the administering of, any oath or engagement in

the nature of an oath, purporting to bind the person who takes it to commit an offence of
murder, treason or piracy with violence; or

(b) takes any such oath or engagement, not being compelled to do so,
shall be guilty of an offence and shall be liable on conviction upon indictment to imprisonment for life."
(Section 15 of Cap. 200)

"16.Other unlawful oaths to commit offences
Any person who—

(a) administers, or is present at and consents to the administering of, any oath or engagement
in the nature of an oath, purporting to bind the person who takes it to act in any of the
following ways, that is to say—
(i) to engage in any mutinous or seditious enterprise;
(ii) to commit any offence not punishable with death;
(iii) to provoke a breach of the peace;
(iv) to be of any association or society, formed for the purpose of doing any act

mentioned in sub-paragraph (i), (ii) or (iii);
(v) to obey the orders or commands of any committee or body of men not lawfully

constituted, or of any leader or commander or other person not having authority by
law for that purpose;

(vi) not to inform or give evidence against any associate or other person;
(vii) not to reveal or discover any unlawful association or society or any illegal act done

or to be done, or any illegal oath or engagement that may have been administered
or tendered to or taken by himself or any other person, or the import of any such
oath or engagement; or

(b) takes any such oath or engagement, not being compelled to do so,
shall be guilty of an offence and shall be liable on conviction upon indictment to imprisonment for 7
years."
(Section 16 of Cap. 200)

"17.Compulsion in taking unlawful oaths
It shall be no defence to a charge under section 15 or 16 that the person charged was compelled to

take any oath or engagement mentioned therein, unless—
(a) within 14 days after taking it; or
(b) if prevented by actual force or sickness, within 14 days after the termination of such

prevention, the person charged declares—
(i) by information on oath before a magistrate; or
(ii) if he is on actual service in Her Majesty's forces, either by such information or by

informing his commanding officer,
of all he knows concerning the matter, including any person by whom and in whose presence, and the
place where, and the time when, the oath or engagement was administered or taken."
(Section 17 of Cap. 200)
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2. To retain the offence of unlawful drilling.

(Paragraph 9.3)#

"18.Unlawful drilling
(1) Any person who—

(a) without the permission of the Governor or the Commissioner of Police, trains or drills
any other person in the use of arms or the practice of military exercises or evolutions; or

(b) is present at any meeting of persons, held without the permission of the Governor or the
Commissioner of Police for the purpose of training or drilling any other persons in the
use of arms or the practice of military exercises or evolutions,

shall be guilty of an offence and shall be liable on conviction upon indictment to imprisonment for 7
years.

(2) Any person who—
(a) at any meeting mentioned in subsection (1) is trained or drilled in the use of arms or the

practice of military exercises or evolutions; or
(b) is present at any such meeting for the purpose of being so trained or drilled,

shall be guilty of an offence and shall be liable on conviction upon indictment to imprisonment for 2
years."
(Section 18 of Cap. 200)

Opportunity should be taken to improve section 18 of Cap. 200 by
specifying the purpose of training or drilling.

B.  Procedures

3. To remove the time limits for bringing prosecutions against
treason and sedition.

(Paragraph 9.5)#

"4. Limitations as to trial for treason, etc.
(1) A person shall not be prosecuted for any offence under section 2 or 3 unless the prosecution is

commenced within 3 years after the offence is committed."
(Section 4(1) of Cap 200)

"11.Legal proceedings
(1) No prosecution for an offence under section 10 shall be begun except within 6 months after the

offence is committed."
(Section 11(1) of Cap. 200)

For summary offences, a limitation of six months for commencing
prosecution is imposed generally, unless a different limitation period is
provided for by law : see section 26 of the Magistrates Ordinance (Cap.
227).

4. To require the consent of the Secretary of Justice for bringing
prosecutions in all of the Article 23 offences.

(Paragraph 9.6)#

"11.Legal proceedings
(2) No prosecution for an offence under section 10 shall be instituted without the written consent

of the Attorney General."
(Section 11(2) of Cap. 200)

"9. Provisions as to trial of offences
(1) Proceedings for an offence under this Part shall not be instituted except by or with the consent

of the Secretary for Justice."
(Section 9(1) of Cap. 521)

"24.Provisions as to trial of offences
(1) Proceedings for an offence under this Part shall not be instituted except by or with the consent

of the Secretary for Justice."
(Section 24(1) of Cap. 521)

At present, consent has to be obtained before prosecutions for sedition,
espionage or unlawful disclosure of protected information are instituted.

The Crimes (Amendment) (No. 2) Ordinance 1997 (89 of 1997) (which
has not come into operation) amends section 11(2) of Cap. 200 such that
no prosecution for an offence under Part I (treason) and Part II (other
offences against the Crown) shall be instituted without the written
consent of the Attorney General.

Encl

Prepared by

Legal Service Division
Legislative Council Secretariat
17 October 2002
LS/M/13/01-02










































































































































