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To:
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Attention:

Secretary General, Mr. Lee Cheuk Yan

Subject:

Complaints & cases brought to Labour Tribunal

General complaints:
1. Whenever we bring up any case of breach of employment contract that may
not involve monetary claim but a right or benefit, we are always told that the
Labour Tribunal has no jurisdiction and the only way for the employees to
pursue such case is to go through High Court. This way, employer gets away
with it because most employees do not wish to risk any funds to pursue, as it
may not be worthwhile even if the case is strong. For example,
LBTC9693/2001, LBTC1395/2002 and LBTC12076/2002 were three cases
which involved concessionary travel benefit that we believe is a contractual
right. However Cathay Pacific always argued that benefit can be removed
from time to time at the sole discretion of the company. Their most favourite
argument is always based on the fact that the benefit cannot be quantified in
monetary terms, and as such the Tribunal is deemed to be an inappropriate
avenue. Can they be granted legal aid without going through the means test if
the case get transferred under such circumstance? Where can the average
employee turn to for help?

2.

Cathay can afford high power lawyers to be present in the tribunal that
certainly poses intimidation to the union representatives and Claimants. In
particular, we refer to one of Cathay’s solicitors, Mr. Michael Downey
who is also the editor of the “Employment Ordininance and Annotated
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Guide”. We observe that Mr. Downey evidently has certain influence in
the Labour Tribunal, as shown in item no 1 of Specific Complaints below.

3.

We always find our self in a “catch 22” situation. If we lose a case and
wish to appeal, we may be liable to pay for Defendant’s expensive legal
costs particularly for those high power lawyers Cathay always engage.
Because of this fear, Claimants have little choice but to give up appealing.
If we win, Cathay will definitely appeal and this will put off a lot of
Claimants for pursuing their case for the same reason.

4.

As we are all laymen, we need to have someone in the public gallery to
take notes and moreover, we sometimes see reporters or other people
taking notes. However some PO appointed to hear our cases seem to be
peculiarly harsh with us. Quite often we have been challenged why we
take notes while sitting in the public gallery and we cannot do so without
obtaining permission first.

5.

Some PO are very short tempered and explicitly show their intolerance of
our inability to effectively express our plight and / or our misconception in
law. We often feel very intimidated and inhibited by this kind of
admonishing conduct of the PO.

6.

It seems to take much longer for cases to get heard nowadays. Besides
questioning the jurisdiction of the Labour Tribunal, Cathay has the habit of
asking many questions at the hearing for mention. This always lead to
adjournment and further adjournment.

7.

Very often, when documents are submitted by Cathay, we have to keep
chasing the Tribunal officers and documents are always made available
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very late and thus we are only given very short time to view documents
before the next hearing.

8.

We do not understand why some PO do not allow us to make copies of
Cathay’s submitted documents, simply because Cathay does not wish to
cooperate. Sometimes these documents may come in many pages and
content may be very complex for the Claimants to understand. Don’t the
PO have power to order both sides to take photo copies of each others’
submissions so that the documents can be thoroughly examined and
understood for the benefit of more smooth and productive hearings?

9.

We do not understand why we are not automatically provided with the
transcripts of the hearings and judgment in writing unless we specifically
request for them. If the judgment is a very long and complex one, it
usually takes a long time for transcripts to be made available that may
surpass the time bar for filing a review or appeal. In most of the cases that
our union had brought up, the judgment was actually read to us as it was
prepared by the PO and contained several pages. Why can’t the PO give
us a copy after he reads out the judgment?

Specific complaints:

1. Re: Claim No LBTC 7799 /1999
At the hearing on 1st November 1999, the Defendant had brought along
their solicitor, Mr. Michael Downey, who positioned himself next to the
Defendant before the PO Mr. Josiah Lam. PO Lam even initiated a
friendly greeting with Mr. Downey, “ Mr. Downey, how are you? I heard
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you are now the owner of your own firm.” Mr. Downey replied and a
social exchange took place for a short while.

PO Josiah Lam allowed Mr. Downey to remain seated next to the
Defendant and even asked the Defendant to consult Mr. Downey on how
to answer his questions. Later when the Defendant was still showing
difficulties in expressing himself effectively, PO Lam simply asked Mr.
Downey to speak on behalf of the Defendant.
We questioned the professional conduct of PO Lam in a letter dated 1st
December 1999. We enclosed copy of the letter drafted by the union for
the Claimants (Attachment 1). The Tribunal should have received the
original signed letter from the Claimants.

At the subsequent Mention Hearing on 26 January 1999, Mr. Downey
again positioned himself next to the Defendant but this time PO Lam asked
Mr. Downey to retrieve to the public gallery, probably due to our protest.
However, during the hearing, PO Lam had called for stand-down a few
times and asked Defendant to consult Mr. Downey. The conduct of PO
Lam led us to doubt the integrity and justice of the Tribunal and we felt
extremely disadvantaged in this case.

2.

RE: LBTC 9559 / 2000
•

The complaint for the above case was stated in a letter addressed to
Chief Justice Andrew Li and a reply from Chief Magistrate Patrick
Li was received. These are enclosed in Attachment 2.
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•

Our Claimant filed for unreasonable dismissal on grounds of union
discrimination. After several trial hearings, we were astounded by
the judgment made by the PO who stated that he believed the
reason for termination was justified and as such he did not have to
consider facts relating to union discrimination. ( Attachment 2a)

3.

RE: LBTC 1327 / 2002

The complaint for this case was stated in a letter addressed to Chief
Justice Andrew Li and a reply from Chief Magistrate Patrick Li was
received. These are enclosed in Attachment 3.

4.

RE: LBTC 2709 / 2002

This was a case where both our union representative and Claimant were
admonished on countless occasions throughout the whole trial.

Our Claimant filed for unreasonable dismissal and was successful in being
awarded some of the claims she had made however the PO still ruled in
favour of the Defendant company, Cathay Pacific Airways. The PO asked
both Defendant and Claimant if they would ask for costs. Our Claimant,
being an overseas recruited from India by Cathay, asked for living
expenses for remaining in Hong Kong to pursue her case. The Defendant
asked for costs of calling witnesses to the Tribunal and all their witnesses
were Cathay managers of different levels and as such did not know how
much to ask for. To our surprise the PO in the end decided to award
HK$5,000 to Cathay Pacific and nothing to our Claimant.
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Our Claimant had since filed an appeal and this case is now pending for an
appeal hearing.

5.

RE: Labour Tribunal Claim No 1395 / 2002

Our Claimant filed for unreasonable dismissal and all except one of the
monetary claims were settled. The outstanding claim was regarding a
retiree concessionary travel benefit that is identical to a claim filed by Ms.
Chong Cheng Lin Courtney’s case (LBTC 9693 / 2002).

The PO for the captioned claim stated that the Tribunal did not have
jurisdiction and the case was transferred to High Court. However for
LBTC 9693 / 2002, the case was set aside for trial and was dismissed by
the Tribunal because she missed the 6 year time bar.

There is clear inconsistency in the handling of two cases of same nature.
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