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| 26 July 2002
Dear Mrs. Virginia B, Dandan:

Wit reference  your leer of 17 May.2002 o H E Ambessadar Ska kg
conceming the right-of<sbode sue, I have the pleasire to transfer 1o you hareby the
atached reply from the Governmen: of Hong Kong Sperial Administrtion Region

(HKXSAR),
With wanmest regards.
<+ Sineerely
" HU Xiaod
Charpe d'aFaires a1,
Ambassader and Deputy Pamanent Representative of
PR. Caina o UNOG
Mzs, Vitginia B, Danjdan
Chairperson
UN Cormmitee on Economie, Sozial and
c Cuttural B3
Palais des Nafiors e
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Tha HKSAR Gevernment would iike to reassure the United
Natizns Committee on Economic, Social and Cultural Rights ('the UN
Committes”) that, m dealing with right of abode tssue, the HKSAR
Governmert remains fully committed ta implementing the provisions
of the Imternational Covenant on Economic, Soclat apd Cuffural
Rights (ICESCR) as applied to Hong Kang. The HKSAR
Govarnment is alse fully committsd to implementing tha suggestions
and recommandations made by the UN’ Committae in its concluding
obsenations (tha Concluding Observations®) conceming the HKSAR
published in May 2001 Specifically, when formulating and
implementing policies and measures that have = bearing on the right
of abode, we give the most careful attsnfion to all human rights
dimansions, including articles 2(2), 3 and 10 of the ICESCR. When

imposing restrictions on entry info and stay in Hong Kong, and as .

regards a2ntitiement to the Eight of abode, we have bean taking great

care io ensure thal any restrictions that may bear on the .

implementation of Article 10 are fully justified in relation to each
elemnent set out in Article 4. In this connection, we &an confirm that
all such restrictions are ﬁrmly based an our (aws and are compatible
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witn the mature of the nghts in guesfon, and are solely for the

puspose Of promoting the general weifare in the Hong Kong
ommunity as required by thal Article.

The Concesslon was reconsidered

A recommendation in the Concluding Observations s that the
HKSAR Government weconsider extending the concession” made
foliowing the Interpretation (“the interpretation”) issued Ey the
Standing Committee of the National People's Congress (NPCSC) on
28 June 1899, This is also stated to be a subject of concem in your
letter. Lot me take this opportunity to reassure you that, after
raceNing the Cancluding Observations, the HKSAR did very carsfully
consider the question of axtending the concassion having regard to
all rslevant factors, including our domestic laws and mtemational
obiigaﬂoné. In the snd, we éonc}uded against making any extension
10 the concession as this would not bz in the interests of Hong Kong.

As you may be aware, the concesslon 1s a policy declsion
announced by tha Chief Exeoutive of Hong Kong on 26 J.une 1988,
the day on which the NPGSC lssusd the' Interpretation. The
Interpretation clarifies the meaning of those provisions in the Basic
Law of the HKSAR which stipulate’ the conditions under which
persens of Chinese nafionality born outsida Hong Kong to Hong Kong
permanznt residents (RKPR) are entified 1o the fght of abode. In
short, & Jimis the right of abods to those persans bafn 4o parents at
le=st one of whom had attained the status of HKPR at the time of the
persan’s bifth, The Interpretation is conslstent with the interpretaﬁion
of the equivalent provislon in the Sino-British Joint Declaration that

{65~

¢ -

1@:98 + g52 2524 73a7

B
Tdis

p.04



o ae. hedobaine e w

3

was agreed | by the two parties ta the Jomt Dedarstion in the

Sinc-British Jolnt Lialson Graup in 1983,

The concession, on the ather hand, is essenf/ally about who
wauld stll be emfited to the right of zboda desphte the Interpretation,
It }s intanded to benefit those who had lodged valid claims for right of
abode with the lmmlgrétton Depariment or whose claims had heen
referred to the Immigration Deparment by gevernment agencies [n
the course of their duty. '

it Is notewortty that, in right of abode litigation following the
Interpretation, Hanhg Kang's Court of Final Appeal (CFA) nat only
recognizad the Imterpretation as valid and binding on Heng Kong
courts, but alsa accepled the legitimaoy of the concassion and found
that Hong Kong's immigration authorfies had on the whaole net
misinterpreted or misapplied it

It was estimated in 1999 that about 270,000 Malnland
residents would be entitied to claim the right of abede undar the Basic
Law as clarified by the Interpretation. Separafely, close to 4,000
right of abods’ claimants haves benefited from the concession which
has allowed them t obtain the right of abode in Hohg Kong.

Right of abode fitization

In line with the Interpretation, our CFA has in subsequent right
of abede [ifigation [2id dawn the key legal princlples that would help
our immigration authorifles and cours to determine whether a
claimant enjoys the right of atode in Hong Kong. Those principles
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are being applied ta individual cases pending before our courts.
Since 10 January 2002, the date on which the CFA gave judgment on
the last group of landmark right of abode cases pefore It thus far, our
cours have disposed of cases concerming 4 B4D claimants.  Of
those claimants, the malority, or 4 248, have falied in their right of
bode claims. Another 405 cases have been withdrawn or
dismissed. The remaining 150 will be allowed to stay in Hohg Kong
to setfle. The cases conceming another 311 claimants are pending
before aur caurts and we expett them to be detenmined in the second
half of this year. As always, we would fully respect the courts' ruling.

Removal actien

Between 10 January 2002 (fhe date of the CFA judgment)

and 31 March 2002, the HKSAR. Govermment temporarily Withheld
termoval proceedings against all unsuccessful claimants to give them
room and fime to take care of personal matters before leaving Hong
Kong. Howaver, during that periad, over 4 700 clalmants voluntarly
retumed to the Mainland Removal action was resumed on 1 Apfil
and about 350 claimants have been sent back to the Mainland by 11
July 2002. We are making arrangements for the orderly removal of
the other 7 500 claimants who have lost their court cases for the right

of gbode.

Most claimants am adults

Ths vast majarity (93%) of claimants currently in Hong Kong
are adults, with the largest numbers falllng under the 31 to 40 age
group. By seeking fo stay with their parents in Hong Kang, many
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5
are leaving behind in the Mainiand their spousss and yound childran

who nesd them as much as, [f aot mare than, their parents in Hang

Kong.

! Famify reunian_ptoyramms

We do not have a palicy to spiit families by barring claimants
from coming to Hong Kong to join their famiiies forever. What wa
insist through our immigration policy is that claimants should apply to
come to Mong Kong far setflement under the existing legal channel of
Ones-way Permit (OWP) Scheme just Ike other Mainland residents
wishing to settle in ‘Hong Kong. The Scheme is itseff a family
| * reunion programme that has been in place for decades. We helisve

\ | It only fair and just that cizimants sheid also, subjectto efiglbifty, join

,, ! the quelte under the Scheme and awalt their turn o settls in Hong

\ . Kong, with thsir pricrity for sefflernent determined in accordance with
" fts open and transparent critaria just ke other Mainland residents.

. \ | Compassicnate factars are an integral part of the design of
\ the OWP Scheme. It does not, for example, impose any skil's or
| means test on would-be applicants. Al that is required is the
o -appropriate family ralationship between the applieant m the Mainland
and his fsmily merber in Hong Kong. Under the OWP Scheme,
apart from those with the rignt of abode, priorfty far seftiement is
S given to long separated spouses, dependent chiidren under the age
'l \ of 18 and adult children whose parents hava nabady else to depshd
on in Hong Kong. They are all criteria that are well jL;SﬂﬁBd en
compassionate and humanitarian grounds. For dependent children,
they are expected to abtain an OWP to Sstile In Heng Kong within :
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Transparency

Tmnsbarenw s another key feature of the OWP Scheme,
in this respect, as tha UN Comrmittze has also recomnmendsd
- enhanced transparency you may wish to note that name lists .of
sucsessiul applicants under the Scheme from the provinees of
. Guangdong and Fujian, which constitute tha vast majority of all
M\ i sycosssfyl applicants, are now published in advance in 3 local
_newspaper. |n addifion, hotines have been set up by the Mainland
public securlty authorities to receive enguifes and compiaints. For
our part, the HKSAR Gavernment also provides relevant statisfics on

| . OWP entrants to Heng Kong's Leglslative Council from time o Ume.

\ ~ Annual Intake

Every year, Hong Kong' admits and assimilates 54 750 owe
{ . entrants which amount to soms 0.8% of our total papulation. This
L © represents an annual intake rate that Is about two to three fimes
- those of many western economias much bigger than Hong Kang in
geographic of economic terms. Our record :11.1 the faciiitation of
| family reunlon is thus on par with, if not better than, other civlized
\ soc?stlé.s. We &lncerely bsllave that Hong Kong has been doing Ifs
P utmost on this front having regand fo the capacily of #ts sacial,
B ) '1 economic and physical Inirastructurs, as WEI.I as to tha heed tp avoid
adversely affecting the general interest and welfare of thé eommunity,
including those of ts new immigrants.
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Family visits

Flmally, it must not.Be forgotten that whilst claimants await

their turn o Jegally settie in Hong Kong under the OWF Scheme,

 they enjoy increasingly beller cpportunities for bath long and short
tern raunion. Their family members in Hang Kong In géneral face

lite Immigtation restrictians if they should chooss to resids in the
Mzinland for an exended perind of fime. Indeed, more and more

Han-é Kong residents ars taking advantage of the growing ecanamic
oppattunties and the lower cost of )iviné in the Mainland by moving

~ thejr working or living base there. For olaimants residing in tha
! Malnland, whethsr or not they are on the OWP queus, they can take
! trps to Hong Kong to vistt their family members and to do
sightsesing. Those with clesse relatives in Hong Kong can stay for
up to 180 days in a year. Any suggestion that famllies are forevar
torn asunder is fhus a gross distortion of reality. In fact, a fwo to
three haur bus or train ride will allaw most claimants in the Melntand

lo mest with their ralatives in Hong Kong and vice versa.

i commurﬂcaﬁon with the UN Committes

We hope you find #ie above information helpful and
reassuriig.  On our pari, we sfand ready 1o cammunicate with you
I and tha UN Commiftea on this and other issues of interest as gnd
~ When necessary, and is'any svent during our next report which
\ becomes due In 2003, |

Ws note that the "deep concems” expressed in the jetter of
17 May 2002 arose "from credible accounts”, and that the feHer also
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refars {o 3 letter signad by B 0Q0 parents, (t would seem from this

that the UN Committae has in effect recelved a submission from a
group of parsons.  Although, pracadures for the -receipt of such a
submission exist In certain other human rights fraaties, there is no
such precedure undsr the ICESCR, We would therefore be grateful
i the UN Commitiee would dlarify the basis on which ¥ acfed in this

case.

We also note that, having received = subhission, the UN
Committee appears {0 have come to z conclusioﬁ in }'spect of It
withaui giving the HKSAR Gevemment an opportunity to. maks
i'aprssantations.' Since this would seem {o bs g denial of natural

justice we would welcome ap explanafion as to why the UN’

Commilles acted in this way.
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