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(Rl Tel No. : 2848 6288
s FaxNo.: 2899 2916

12 November 2002

Clerk to Panel

(Attn: Miss Salumi Chan)

LegCo Panel on Planning, Lands and Works
Legislative Council Building

8 Jackson Road, Central

Hong Kong

Dear Miss Chan,

L egCo Panel on Planning, Lands and Works
Meeting on 8 November 2002

Agendaltem IV
Removal of Stopped Deeds

In response to the request made by the Chairman of the LegCo
Panel on Planning, Lands and Works at the Panel meeting on 8 November
2002 and having obtained the consent of the Law Society and the Bar
Association, | enclose the following correspondence for Members
------- reference :-



Correspondence

Remarks

Annex 1

Letter dated 14 May 2002 from
Land Registrar to Hong Kong Bar
Association.

Annex 2

Letter dated 14 June 2002 from
Hong Kong Bar Association to
Land Registrar enclosing Position
Paper.

Note paras 7-12 on the
question of whether the
amendments should be
made by Regulations.

Annex 3

Letter dated 19 June 2002 from
Land Registrar to Law Society.

Annex 4

L etter dated 9 July 2002 from Land
Registrar to Law Society.

Annex 5

Letter dated 12 August 2002 from
Land Registrar to Hong Kong Bar
Association.

Note the responses to
paras 7-12 on p.2 of the
letter.

Annex 6

Letter dated 12 August 2002 from
Land Registrar to Law Society.

Annex 7

Letter dated 20 August 2002 from
Law Society to Land Registrar.

Note the Law Society’s
views on automatic
removal.

Annex 8

Letter dated 21 August 2002 from
Land Registrar to Law Society.

In the interest of time, the English (i.e. original) version of the
relevant correspondence is enclosed herewith. The Chinese trandation of

the correspondence will be forwarded to you once available early next week.

C.C. LR

Yours sincerely,

(Parrish Ng)
for Secretary for Housing, Planning and Lands
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T EMRRE | LAND REGISTRAR
BB 66 8 QUEENSWAY GOVERNMENT OFFiCES
SHABFETF 84S D eEr20R
66 QUEENSWAY
® 3= :(852) 2867 8001 HONG KONG
W-CMH : (852) 2536 0281 TEL.: (852) 2867 8001

FAX: (852) 2596 0281

(5) LR/HQ/101/20 Pt.24 14 May 2002

Mr. Alan Leong S.C.
Chairman

Hong Kong Bar Association
LG2 Floor, High Court |
38 Queensway |
Hong Kong

Dear )-‘1‘ ZCM ,
Re: Lz.nd Registration (Amendment) Bill 2000

We last corresponded on the subject of the Land Titles Bill. One
key precursor to introducing title registration — as well as being desirable in
its own right - is reform of the organization, working practices and systems
in the Land Registry. This reform is the ﬁmda\mental objective of the Land
Registration (Amendment) Bill now before the Legislature.

The Bill was introduced into the Legislative Council in
Jamuary 2001. It contains amendments to provide for a Central .
Registration System for the Land Registry, a colour imaging system for
plans and some revised procedures arising from an overall review of the
Land Registration Ordinance and Regulations.

At its meeting on 13® May, the committee of the Legislative
Council studying the Land Registration (Amendment) Bill has asked me to
consult the Bar Association on proposals that have teen developed in
relation to powers to remove stopped deeds.




New power of remava] of lone outstanding stopred deeds

It is proposed to give a power to the Land Registrar to remove
stopped deeds. Regulation 15 and 15A have been proposed for the new
power. Attached at Annex 1 are the provisions of the new regulations. A

short explanatory note is also attached at Annex 2 on the operation of the
new provisions.

Proposed Regulation 15A(5)

Proposed Regulation - 15A(5) provides that where the Land
Registrar has removed any particulars on the register computer and the
Court has allowed an application for review to be made outside the 60 days
period and an assignment has been registered after the removal of the
particulars but before the registration of the application for review, the

Court shall not make an order which would require the Land Registrar to
reinstate those particulars or register the stopped deed.

This is proposed because of the change of ownership. Since the
stopped deed relates to the former owner, the new owner and all

subsequently registered instruments shouldunot be subject to the stopped
deed. '

Proposed Regulation 15A(8) states that where the Land Registrar
has removed any particulars on the register computer and the Court has
allowed an application for review to be made outside the 60 day period,

and the Land Registrar reinstates the particulars or registers the stopped

desd pursuant to a Court order, the priority of the stopped deed upon
registered will be as follows:

(2) f no dccument has been registered afier the removal of the
particulars and before the registration of the application for
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(b)

review, the stopped deed shall have the priority that it would
have had if the Registrar had never removed those
particulars.  The proposals are stated in proposed
Regulations 15A(8)(a), (®); (), (D) and (e).

The position will be the same whether or not any
instruments are registered after the delivery of the stopped
deed but before the actual removal of the particulars since
the parties of these instruments already have notice of the
stopped deeds at the time of their registration.

If there are instruments registered after the removal of the
particulars and before the registration of the application for
review, every instrument duly registered i the period
commencing at the date of receipt of the stopped deed and
ending with the time of registration of the application for
review shall have priority over the stopped deed when duly
registered.  The proposals are stated m proposed
Regulations 15A(8)(a), (b), (c), (d)(ii) and (£).

This proposal is made as the parties of those instruments had
no notice of the stopped deed and the priority of those
instruments should not be subject to the priority of the
stopped deed. The priority of the instrument registered after
the original date of delivery of the stopped deed but before
the removal of the particulars of the stopped deed
(preceding instrument) is also protected to preserve its
priority over the deed registered after the removal of the
particulars of the stopped deed but before the registration of
the application for review (intervening instrument) as the
priority of the intervening instrument is subject to the
priority of the preceding instrument.
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Bills Committes Deliherat]

During the deliberations of proposed Regulations 15A(5) and
15A(R) in the Bills Committee, members discussed whether there was a
change to the handling of priority and whether this could have any effect
on property rights. Some members were uncertain as to whether the
changes, if made, should be provided for in the regulations. They would
appreciate the views of the Bar Association on these two issues.

As regards whether this matter might be handled by way of
amendment to the regulations, section 3 of the Land Registration
Ordinance deals with the priority of registered instruments. That priorityis,
however, qualified by the words "Subject to this Ordinance ...." at the start
of the section. Paragraph (c) of the definition of "Ordinance” in section 3
of the Interpretation and General Clauses Ordinance, Cap. 1 states that
"Ordinance” alsc means "any subsidiary legislation made under [the]
Ordinance”. Therefore, the words "Subject to this Ordinance” at the start
of section 3(1) mean, in effect — subject to the other provisions of this
Ordinance and the provisions of any subsidiary legislation made under this
Ordinance.

The proposed regulations declare clearly the priorities in the
scenario as described and provide for the non-reinstatement of the
particulars of the stopped deed in the circumstances as described. Such a
scenario is not covered under existing section 3 of the Land Registration
Ordinance. This only deals with priority between registered instruments
andlthe effect of non-registration.

We take the view that the qualification of section 3 in respect of
the criority of the instruments in the particular scenario as described in
proposed Regulation 15A(8) is properly contained in the Regulations. The
wording of Section 3 of the Land Registration Ordinance makes it apparent
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that it envisages that there may be other provisions in the main Ordinance
or in the Regulations which deal with the priority of instruments.

Furthermore, proposed Regulation 15A(S5) and 15A(8) properly
belong in the Land Registration Regulations because their wording is
contingent on the wording of the other provisions of the Land Registration
Regulations as amended by the Bill. If the proposed regulations were
moved to the main Ordinance, it would of necessity still have to refer to the
other provisions of the Land Registration Regulations. This would mean
that a Bill would be required every time an amendment was to be made to
the other provisions which as a by-blow affected the meaning of the
proposed regulations as moved to the main Ordinance. The Bill would be
required for amendment to these provisions whilst the other provisions
could be amended by way of regulations under section 28 of the Land
Registration Ordinance. This is not satisfactory from a drafting point of
view and would not assist in the interest of making expeditious
amendments to regulations.

We do not see any principle at stake or any protection to the public
that will be diminished if these amendments, if agreed, are made in the
regulations rather than placed in the Ordinance.

As for the main issue of how to handle priority in case a court
orders reinstatemnent and registration afier the Land Registrar has removed
a stopped deed, I appreciate that we are dealing with what might happen in
a very small range of cases. But, even if the cases may be few, the exercise -
of the new power of removal of the long outstanding stopped deeds may ~
affect certain parties. We must take care to give protection to such interests
while keeping in mind the key objective of a public land register which is
to give the greatest possible certainty to parties consulting the register. We
consider that the proposals in proposed Regulation 15A(5) and Regulation
15A(8) would achieve this balance.




' would be most grateful for the views of the Bar Association as to
whether the proposed Regulations 15A(5) and 15A(8) do achieve that
balance we seek, whether they can be improved upon, or whether there are
issues of weight that may arise from what we are proposing.

My first priority, however, is for your view on the time that the Bar
Association will need in order to give reasonable consideration to this
matter.

Time is of the essence in proceeding with the Land Registration
(Amendment) Bill. If it is not enacted before the summer recess then a
more than $100 million contract for upgrading the Land Registry systems
may have to be re-tendered and we will certainly not be able to mest
customer demands for a central registration service and other
improvements within 2003. Eight weeks remain before the recess. Several
weeks- are required for the procedures to bring a Bill back to the full
Council for its committee stage amendments and final reading. I will need
to decide by 27" May whether to proceed with the bill containing
provisions on removal of stopped deeds or to take these out and deal with
' them as a separate legislative exercise.

I and my colleagues in the Land Registry legal team and in the
Law Drafting Division of the Department of Justice will be happy to meet
you or any committee of your association to discuss this matter at any time
convenient to you. But, if you consider that your members will need more
time to circulate, deliberate and discuss with us on this matter than is
available before 27" May, please could you let me know right away.

: Land Registrar
c.c. Secretary for Planning and Lands (Attn. Miss S.H. Cheung)
Deparmnent of Justics (Attn. Mr. Cecfirey Fox)
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15. Procedure where instrument is
withheld from registratien

(1) Where, in respect of any memcrial, plan or instrument

delivered for registration, either -

(2) the Land Registrar is ncot satisfied as ta any of the
matters specified in section 23 of the Ordinance; or

(o) the person who so deliversd the instrument raguests
the Land Registrar to do so,
the Land Registrar shall, subject to parzgraph (6), withheld the

instrument from reqistration.

~

(2) Where under paragraph (1) 2n instrument is withheld frem

ale

registration, the Land Registrar shall -

(a) enter on z docket the rszasons why such instrument has

been withheld;

(aa) ksep 2 copy of the instrument, together with copies
’ cf the memorial and plans (if zny) relating there:sz,

in suckh form and by such method as the Land Registrar
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(1) at the request of.the person whe deliversd
the instrument, permit the perscntocollect
the instrument in zccordance with taragraph
{3).

(3) Any perscn who ccllects an instrument withheld fram

registration shall =~

{a) at the same t;’.zne collect the memorizl and plans (if
any) relating thereto:;

{b} acknowledge receipt of such instrument, memerizl and
plans (if an.y) by signing and dating in a book ¢% record
kept by the Land Registrar for the purposes of this
regulation; and

{c) | cellect and retzin the‘docket.

(4) If an instrument collected By or sent by post to the persan
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by whom it was delivered under paragraph (2) or (3) is redelivere
registration, such instrument, together with the memerial and plans
{1£ any) relating thereto shall be scrutinized by the Land Registrzr,

and the Land Registrar shall -

2

(2) if he is satisfied in resrect ¢f such instrument,

mermorizl and plans (if any) as to the matters specified
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copyof an instrument kept under parzgzach (2) (22)

c¢f the memorizl and slans (if any) relszting therezo so kent -

-~
e
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{a) if the inztrument -

(S5) Paragraphs (2), (3), (4) and (4R) shall zpply in respec: of »
any instrumernt withheld under paragraph (4) (b).
(6) Whereunder paragraph (1), orunder paragraphs (1) and (4) (b},

in force zt any time (inciuding at any time befcre the commsncemant

'
n

£ this paragraph), an instrument is withheld from registrstion for

o

not less than § months commencing on the date it is delivered for
registration (or such longer period zs the Land Registrar thinks fit
in all the circumstances of the czse) -
(a) the Land Registrzr may, as he thinks fit but subject
to paragraph (7), on or after the expiration of the
period of 60 days mentioned in requlaticn 13A (1) :s—.;ove

any rarticulars - oo

(1) entered in the portion cf a ragister

computer kept hy him for the puxposes af

regulation 10(d) (i) fecr the land and




Faragragh;
(B) in a conspicucus place
Ragistry; and
(€C)  for not less than 28 days; and
{ii) if practicanle, by sending a préscribed
netice by post to the persens concerned
mentiernad in Paragragh (7) (z).
(7) Where the Land Registrar BICposes to exercise his power under
baragraph (§) (a), he shall -
{z) give the person who deliverad the instrument concearned,
the person whe zppears from the records of the Land
Registry to be the last Qwner of the land and premises
to which the instrument relates, and any other person
who, in the opinicn of the Land Registrar, may be
affected by the exercise of that powér, an cpportunity .
cf making written iucmissions;
(b) Dot exarcisa that pewer -
(L) subject to sub-subparagraph (ii), after he
nas been ssrved with a writ, ziginating
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(1) umtil the conclusicn of the £rocesedings on
the writ, summens, metion er petition, zs

the case may be.

1
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"{8) For thepurpcsesof paragrzph (7) (2), a person shall ba deaned
to have been given an opportunity of making written submissions if -
{a) he intimates, perscnally or by a solicitor or other

agent, that he dees nct wish tc make any such
sukmissions; or
{o) both -

(1) subject to paragraph (8), a notica in
writing has been issued to him by post
specifying the propessd exsrcise of the
power under paragraph (6) (2} and a dzte,
being a dates not less than 28 days after the

date of sarvice of the notice, on or befczs
which he may m\ake any such submissions; and

(11} a notices in writing specifying the name of
the perscn, the propcsed exercise of tb.e
power under paragraph (6){a) and 2 datl':-..
being a date zfter the expiration of ths
period menticned in sub-sub-subpzragraph

(C), on cr tefore which he may make any such

beard -
s I
(A} mainzained fzr the purpeses O T4.S
peragraph:

. . . o -
n a conspicucus place in The Lé
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(C)  for not less than 2§ days.

(8) FPazagrzph (8) (B) (i) does not need ta be complied with in the

.. *
case' of z merson in ressvect of whenm the Laznd Registrar is satisfiad
that it is not practicabla te comply with that paragraph and, in the

case of that person, compliznce with paragrzph (8) (b} (1i) shall pe
deemed to be sufficient for the PuIpcses mentioned in psragraph (§).

(18) Aftesr the expiry of the pericd for making any written
submissions under this regulation, the Land Registrar shall, azs soon
as is practicable -

{2) censider the submissions andmake 2 decisicn onwhether
or net to implement the proposed exercise of his Tower
under paragraph (6)(2); and

{b) issue a notics in writing to the persons menticned in
paragraph (7)(z) specifying his decision.

{11} In this regulation, "prescribed notice" (E[#5H#&), in
relation to an instrument delivered for ragistration, means a notice
specifying -~

(2) the memorial aumker;

() the date of the instirument;

{c) the date cf delivery;
(d) the names of the partiss ar other rerscns ccncerned

mentioned in paragraph (7)(a);
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(12) For the aveidance o7 doubt, it is rere
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the Land Registrar may under paragraph (1) withhold
an in '
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trument Irxom registraticn on the groun

menticred in subparagraph (2} of th ragrapi

notwithstanding that a request mentioned in
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subparagraph (b) of that paragragh has been made in
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relation to the instrumen*, and the cther provisicns

¢f this regqulaticn shzll be ccnstrﬁed accordingly;
whera the Land Registrar exercises nis powér under
paragzaph (6) (a) to remove particulars from a register
computer, then, for all purpcses, tha register

computer shall be regarded as never having had thcse

particulars enterad in it and, accerdingly, the

instrument to which thcse particulsrs relate shall,

subject to regulation 152(8), be treated as never

having been delivers

15A. Application to Couxt by perscn

aggrieved by decision menticned

in regulatien 15(10)

(1) A cerscrn aggrieved by a decisiocn mentioned

fer registration.
~

(S

- iy
n regulstion

15(10) may have the dscisicn reviewed by making an applicaticn by

criginating summons or petition to the Court nct later thaz 80 dzys

zfrer the notics of the decisicn has been issued urder thas regulzticn
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ratition concerned, give notice of the application to -

{a) the persen who appears from the ragister computer to
ke the last owner of the land and premises to which the
application relates; and

(b) any other persons who, in the opinion of the Land
Registrar, may be a2ffected by the application.

(3)  Subj ect to paragraph (3), the Court may make such crder on

en application under paragraph (1) as the circumsitances may requirs

tcgether with, as to the Court appears just, gny costs and expenses

(S

rproperly incurred in zrelatien to the zpplication.

(4) The Land Registrar shall give affect to an order razlerrad
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to inparagraph {3) in sg far as it relatas £o himand, for that cursdse,
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(B) an applicant mentioned in parxagraph (1) complies with

¥ The instrument (“relevant

instrument”) to which those pazticulars relate;

paragraph (2) (z) and (b) after the Court has exercised

its discretion in paragraph (1) tc permit the applicant

-

to makes a2n applicaticn to the Court -

(1) in respect of the relevan:t instrument; and

(

e

menticned in paragraph (1}

{c) an assignment has been registersd in respect of allc

.
’

i) aftex the expiration of the period of 60 days

znd

"

part of that land and premises in the perioed -

(i) cecmmencing at the time the Land Registrar

removed those particulars; and

{3
(o]

{ii) ending a2t the time the applicant complisd
~

with paragraph (2) (2) and
then the Court shall not make an aorder raferred tec
which would reguire the Land Registrar to -

(d)

]

einstate those particulars; cr

(e} register the ralevant instrument,

insofzx, hut cnly inscfar, as these particulars cr
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pPrevisicens of the Rating Crdinznca (Cap. 11i6), or thrs
annual value, whichever is the less, of thes iang and

Premises to which the deci

ich th +Sicn mentioned iz regulatien
. .
A 18(10) relates does not excasa $240,009, a2 judge sitting
ir the Districe Court;
(8} in any other case, 2 judce sitting in the Court of First

(7} A perscn sggrieved DY an crdar referrad to in paragraph (3)
{including any costs an expenses to which the grder relates) izay appeal
to the Court of Appeal against the crdar.

{8) Where -

ta] the Land Registrar has exarcisad his powsr under
requlation 15(6) {2) to remove any particulars entsred
in the portion of the record of 2 register computer kspt
by him for the purpecszs of ragulation 10(d) (i) for th
land and premises affected by the instrument (“relevant
instrument”) to which those particulars relate:;

(b) én applicant mentioned in paragraph (1) complies with
paragraph (2) (z) and (b) a2fter the Court has exercisad
its discretion in paragrazh (1) to permit the applicant
te make an applicaticn to the Court -

i in‘re T ¢f the relevant instrument; and
i) in'raspect ¢f the re

{1i) after the sxpiraticn of the period of €0 days




(e)

{1} nec deed, conveyzrce, or cthex instruoment in
writing, or judgment, mentiocned in secticen
3 cf the Ordinance has been registered in
respect of that land and premises in the
periad -
(A) commencing at the time the Lanc
Registrar so removed those particulars;
and
(B) ending at the time the applicant
complied with paragrzph (2) () and (b);
or
(11} one or more deeds, conveyances, or cthar.
instruments in\writing, or judcments,
menticned in section 3 of the Ordinance has

or have been registered in respect of that

land and premises in the period mentioned in

where subparagraph (d) (i) is appliczzle, the ralevant
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judgment, mentiosned in section 3 of the Ozdinance tha-

Was duly registered in tre zeriod -
(1) commencing at the cats (including the time)
of receipt of the relevant instrument by The
Land Registrax as recordasd pursuant to
requlation ]..O(c),- and
(i1) . ending at the time the applicant complied
©  with paragraph (2)(a) and (b),
shall have priority over the relesvant instrument when

duly registered.




Note on power of removal of stopped deeds -

At present, there is no provision under the Land Registration
Ordinance and Regulations to remove from the land register a deed
withheld from registration due to a mistake or other issue. These deeds,
known as "stopped deeds", are now entered on the "Deeds Pending
Registration” portion of the computer land register. As an instrument will
be accorded priority according to the dates of registration under section 3
of the Land Registration Ordinance, a stopped deed still on the "Deeds
Pending Registration” column does not have any priority under the Land
Registration Ordinance as its registration is not completed. It is only on
completion of registration of the stopped deed that it will be accorded
priority under the Land Registration Ordinance.

There are more than 2000 deeds which have been withheld from
registration, or stopped, for more than 6 months. These cause uncertainty
for persons interested in property as it is not known when or whether the
registration of these deeds will be completed. It is proposed in the Bill that
power be given to the Land Registrar to remove the entries of the stopped
deeds which have been pending registration for more than 6 months from
the date of first delivery. N

Under the proposed regulation, the Land Registrar must give»
notice of the proposed exercise of the power to the lodging party, the owner"_'...
and others who in his opinion may be affected by the proposed removal -
and post a notice of this intention in the Land Registry. He must give the
parties an opportunity of making written submissions within 28 days. After
the expiry of 28 days, the Land Registrar may make a decision on the
matter. After the decision, he must notify those persons who had been
given notice of the proposed exercise of the power of his decision on the
matter.

A person aggrieved by the Registrar's decision may have the
decision reviewed by making an application to the Court not later than 60
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days after the notice of decision. After the expiry of the 60-day period, the
Land Registrar may then exercise his power to remove the particulars of
the stopped deed from the computer land register. This means that during
the 60-day period, the stopped deed particulars remain on the "Deeds
Pending Registration” colurmm of the land register and the actual removal

from the land register only occurs after the expiry of the 60-day application

for review period. Notice of exercise of the power of removal shall also be
placed on a notice board maintained in a conspicuous place in the Land
Registry and given to the persons who were given the opportunity to make
written submissions. These provisions are contained in proposed

Regulations 15(6), 15(7), 15(8), 15(9) and 15(10) of the proposed Land
Registration Regulations. .

" It is also proposed that a person aggrieved by the decision of the
Land Registrar may apply to the Court for a review of the decision. The
originating summons or petition for the application for review should be
served on the Land Registrar and registered under the Land Registration
Ordinance. The provisions for the application to Court are contained in
proposed Regulation 15A of the proposed Land Registration Regulations.
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Re: Land Registration (Amendment) Bill 2000
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HONG KONG BAR ASSOCIATION’S

Comments on the Land Registration (Amendment) Bill 2000

Introduction

(3]

L

We refer to the Land Registrar's letter of (4% May 2002 informing the Bar of
provisions in the Land Registration (Amendment) Bill 2000 which seek to introduce
a new power to be given to the Land Registrar to remove from the Land Register
particulars concerning long outstanding stopped deeds by amending the Land
Registration Regulations. We refer also to the copy of the proposed Regulations 15

and 15.—_‘«. enclosed for the Bar’s consideration.

The Bar is told that when the Bill came before the Bills Committee of the Legislative
Council, concerns have been raised as to whether the proposed changes would affect
property rights through altering the existing rules on priority of registration and also
whether such changes ought properly to be provided for by way of amending the
Land Registration Ordinance itself rather than by way of amending the Regulations.

We have therefore been asked to cominent on these two issuss.

We have also been asked to corment on whether the provisions in Regulation 15A
allowing a party aggrieved by the Registrar’s decision to apply to the Court for
review and for reinstatement of the particulars removed by the Land Registrar strike

the right balance between the need for certainty and the protection of pmate
property rights.

Qverview of the new provisions in Reeulation 13and 15A

Regulation 15(6) to (12) proposes to give the Land Regisirar a discretion to remove
from the Land Register particulars concerning long outstanding siopped deeds.
Under the proposed scheme, the persen who deliversd the stopped deed in respect of
wihich the Land Registar propeses 1o sxarcisa the power of removing the particulars
wouid first be notified ard be given an 0DpOrTunity to maks submissions against the

proposed removal. If those submissions were rejected by the Land Registrar, 2




\

further period of 60 days would elapse before the particulars of the stopped deed
would be removed from the Land Register, during which period a person aggrieved
by the Land Regisirar’s decision would have a right under Regulation 154 to apply

to the Court for review of the decision of the Land Registrar,

- Under Regulation 154, an application for review of the Land Registrar’s decision

would normally have to be made within 60 days afer the submissions against the
proposed removal of the particulars of the stopped deed from the Land Register had
been rejected. The application for review under Regulation 15A has to be served on
the Land Registrar and registered with the Land Registry. Upon the Land Registrar’s
being served with the application, the particulars of the stopped deed would not be
removed from the Land Register pending the outcome of the application. Hence in
those cases where the Land Registrar is served with the application before the expiry

of 60 days, the priority of registration would be unaffected by any decision of the
Court.

. However, it is possible that an application for review, though made within the time

limit of 60 days, is cot served upon the Land Registrar until after the 60 days had
expired. Under Regulation 15A the Court is also given a discretion to allow an
application to be made after the expiry of the normal time limit of 60 days. In all
these cases, if the Court were to make a decision in the applicant’s favour upon
review of the Registrar’s decision, it could only take effect by ordering the
particulars of the stopped deed in question (which would already have been removed
from the Land Register upon the expiry of 60 days) to be reinstated. A question then
arises as to whether cenain'transacticns carried out in the meantime. -Under the
proposed Regulations 15A(5) and 15A(R), no instrument registered betwesn the time
when the particulars of the stopped ¢eed were removed from the Land Register and
the time when the 2pplication for review was registared would be affectsd by any

orcer for reinstatzment of the particulars of a stopped deed.

~

-




Propdetv of the proposed amendments to the Land Registration Regulations

7.

10.

11

We have noted the Administration’s stance that it is unobjectionable for the proposed
amendments to be made in the Regulations rather than placing them in the
Ordinance. However, for the reasons set out below, we are doubtful as to the

propriety of inserting the proposed Regulations 15 and 15A into the Land
Registration Regulations.

The Administration has pointed out that priority of registered instruments under
section 3 of the Land Registration Ordinance is expressed to be “Subject to this
Ordinance”. It is argued that because “ordinance” would include subsidiary
legislation, section 3 permits changes to the existing order of priority of registered
instruments to be effected by provisions in the Land Registration Regulations.

In our view, provisions which have the effect of altering substantive rights of priority
rzust be distinguished from those which are merely procedural. We are unable to
accede to the Administration’s view that the qualification of section 3 allows

changes to substantive rights of priority to be made under the Land Registration
Regulations. ’ »

In this regard, it is important not to overlook that the Land Registration Regulation
are subsidiary legislation made under the power conferred upon the Land Registrar .
under section 28 of the Land Registration Ordinance. Matters for which the Land .

sgistrar has power to make regulations are limited to those set out in that section.

Given that the removal of stopped desds does not come within any of the matters

listed in section 28, it is clear that the Land Registrar would have acted ultra vires if
he had sought to introduce into the Land Registration Regulations provisions dealing
with the removal stopped deeds.

We have also considersd the argument put forward by the Adminisiration that the
arcpesed Ragulations 15 and 15A properiv Selong in the Land Regulation

Raguiations because their wording is cantingent on the werding of other provisions

of the Land Registration Regulaticn and that if the propesad regulations were moved




to the main Ordinance, 2 Bill would be required every time an amendment was to be
made to the other provisions which as a by-blow affected the meaning of the
proposed regulations as moved to the main Ordinance. However, on the basis that
the Land Registrar has no power to make regulations relating to the removal of
stopped deeds, it would be difficult to ses how the meaning of the proposed

regulations could validly be altered by amendments made to the other provisions of
the Land Registration Ordinance.

2. We understand the proposed regulations are sought to be introduced by way of
primary legislation and thus technically, they would not be uitra vires. However, the
objection remains that the Land Registration Regulations should not contain
provisions outside the scope of section 28 of the Land Registration Ordinance.
Moreover, it is clear that substantive rights of priority would be affected under the
proposed Regulations 15A(5) and (8) in the event a Court were to find that the Land
Registrar was wrong to have removed the particulars in the first place, since an
instrument which ought to have besn protected by registration would in certain
circumstances lose its priority. We believe that as a matter of principle, provisions
affecting substantive property rights as opposed to merely procedural matters ought

niot to be included in subsidiary legislation.

Propoosed Regculation 15(6)

- %

13. We wish to note in passing that the provisions relating to the giving of noticz by th_;
Land Registrar under the proposed Regulation 15(6)(t) is problemaric. The
provision that “the Land Registrar shall, as soon as is practicable after exzrcising his
power under subparagraph (a), give notice of the exercise of the power...” suggests
that notice does not have to be given until after the particulars had been removed
from the Land Register. If the intention is to give the party affected 60 days afier
receiving notice from the Land Registrar in which to lodge an application for reviaw,
the wording of Regulation 15(8)(b) as presenily drafted weuld not achisve the

cbjactive.
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14. Moreover, as we have pointed out in paragraph 6 above, it is possible that an

application for review, though made within the normal time limit of 60 days allowed
under the proposed Regulation 15A(1), is not served upon the Land Registrar unti]
sometime later. In such cases, the requirement in the proposed Regulation 15(6)(a)
for 60 days to elapse before the removal of the particulars from the Land Register
would not be effective to prevent the potential loss of priority. If the intention is to
limit the loss of priority resulting from rongful removal of particulars to those
exceptional cases where the Court allows an application for review to be made

outside the ordinary time limit of 60 days, the proposed regulations as presently
drafted would not achieve the objective.

Proposed Regulations 15A(5) and 15A(8)

15. The proposed Regulations 15A(5) and 13A(8) accord priority to instruments
registered after the removal of the particulars but before the registration of the
application for review. We fail to see the logic in accordiﬁg priority by reference to

the date of registration as opposed to the date of execution.

16. It is important to remember that under section 3 of the Land Registration Ordinance,
the priority of an instrument is governed by reference to its date of execution if it is
registered within one month of the date of transaction. If the intention of the
proposed regulations is to favour persons who reason;zbly relied on the integrity of
the Land Register records, priority sheuld be accorded by reference to the date of
transaction rather than the date of regisration. Thers is simpiy no reason why a
transaction entered into before the date of removal of the particulars of a stopped

» deed from the Land Register but which is registered after that date should be given
priority over the stopped deed whilst an instrument entered into before the date of
registaticn of an application for review should lose priority because it is only

.

registered after the date of registration of the application for raview.

17. Under the propesed Regulations 13A(5) and 13A(8), all instuments registerad after
the removal of the particulars but befors the registration of the application for review

would enjoy prierity regarcless of whether o not thew qualify as bone fide purchases




for value. In accordance with the ordinary principles of equity, we fail to see any

reason why a volunteer or a person who had notice should take free from a stopped
deed.

Loss of Prioritv

18.

15.

We are concemned that the effect which the proposed Regulations 15A(5) and (8)
would have on substantive property rights and the absence of any provision for

compensation in favour of a party who suffers losses as a result of those provisions.

A successful application for review of the Land Registrar’s decision to remove a
stopped deed under the proposed regulations would imply that the stopped deed in
question should never have been refused registration in the first place.A Thus a party
may lose the protection afforded by registration through no fault of his own. Asa
matter of principle, a party who suffers a loss of property rights as a result of the
Land Registrar’s wrongful removal of particulars from the Land Register should be
fully indemmnified to the extent of his loss. In this connexion, we wish to remind the
Government of its obligations under Articles 6 and 105 of the Basic Law under
which the HKSAR has the duty of protecting private ownership of property in
accordance with law. Where properties are deprived in accordance with law, there is

aright to compensation for which the HKSAR has the duty to protect.

An Alternative Approach

20.

We would in principle support legislation allowing for the removal of long
outstanding stopped desds. However, we believe the mechanism set out in the

proposed regulations are unnecessarily cumbersome.

. Whilst the circumsiances giving rise to a stopped desd may vary, essentially an

instrument tandered for registration is either properiy so tendered or it is not. Under
e Land Regismation Ordinancs the Land Registrar is duty-bound to regisier an

instrument properly tendered for regisiation and his refusal to register an instrument

. , N . . . .
is amenable to judicial review. On the cther hand, if an instument tenderad for




registration is not properly registrable or is otherwise defective, there is no
justification for allowing it to remain on the register indefinitely in the form of a
stopped deed.

22.In our view, a possible alternative @pﬁach maybe that the Land Registration
Ordinance be amended by simply providing for the automatic removal of the
particulars of stopped deeds upon the expiry of a fixed period of time. It would then
be incumbent on the affected party io remedy any defect in the instrument and re-
tender the same for registration within the time limit and if necessary to apply for
review ‘of the Land Registrar’s refusal to register.

Dated the 11 day of June 2002.

Hong Kong Bar Association
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The Law Society of Hong Kong
3/F Wing On House
71 Des Voeux Road
Central
Hong Kong
(Attn : Ms Christine Chu,
Assistant Director of Practitioners Affairs)

Fax No: 2845 0387

Dear Miss Chu, )
ReiTand Reoistration (Amendment) Bill 2000

I refer to the above and the discussion at the Joint Standing
Committee yesterday.

Ienclose the comments from the Bar Association on the proposed
provisions for removal of long standing stopped deeds for your reference. The
comments have been tabled and copies have been given to the members of the
Law Society at the Joint Standing Committee,

I also enclose the 22% drafi CSAs to the Land Registration
(Amendment) Bill with the provisions on removal of stopped deeds taken away.
For easy reference, I enclose revised Regulation 15 as proposed under the Bill.
In proposed Regulation 15, the provisions for allowing temporary withdrawal —
Regulation 15(1)(b) and for keeping copies of stopped deeds ~ Regulation
15(2)(aa) are included. Provisions for obtaining copies of the stopped deeds are
proposed under Regulation 21(1)(a2) - ses paragraph (2a) in page S of the
CSAs.

Yours sincerely,
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Hong Kong

Dear O///Z'i”, S?fc(%d((

Re: Land Registration (Amendment) Bill 2000

Thank you for your letter of 14 May 2002. I am pleased to enclose herewith the
Bar's position paper on the captioned issue for your attention.

Yours sincerely,
./A_”—\

Alan Leong, S.C.
Chairman
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HONG KONG BAR ASSOCIATION’S

Comments on the Land Registration (Amendment) Bill 2000

Introduction

(3]

L

We refer to the Land Registrar's letter of (4% May 2002 informing the Bar of
provisions in the Land Registration (Amendment) Bill 2000 which seek to introduce
a new power to be given to the Land Registrar to remove from the Land Register
particulars concerning long outstanding stopped deeds by amending the Land
Registration Regulations. We refer also to the copy of the proposed Regulations 15

and 15.—_‘«. enclosed for the Bar’s consideration.

The Bar is told that when the Bill came before the Bills Committee of the Legislative
Council, concerns have been raised as to whether the proposed changes would affect
property rights through altering the existing rules on priority of registration and also
whether such changes ought properly to be provided for by way of amending the
Land Registration Ordinance itself rather than by way of amending the Regulations.

We have therefore been asked to cominent on these two issuss.

We have also been asked to corment on whether the provisions in Regulation 15A
allowing a party aggrieved by the Registrar’s decision to apply to the Court for
review and for reinstatement of the particulars removed by the Land Registrar strike

the right balance between the need for certainty and the protection of pmate
property rights.

Qverview of the new provisions in Reeulation 13and 15A

Regulation 15(6) to (12) proposes to give the Land Regisirar a discretion to remove
from the Land Register particulars concerning long outstanding siopped deeds.
Under the proposed scheme, the persen who deliversd the stopped deed in respect of
wihich the Land Registar propeses 1o sxarcisa the power of removing the particulars
wouid first be notified ard be given an 0DpOrTunity to maks submissions against the

proposed removal. If those submissions were rejected by the Land Registrar, 2




\

further period of 60 days would elapse before the particulars of the stopped deed
would be removed from the Land Register, during which period a person aggrieved
by the Land Regisirar’s decision would have a right under Regulation 154 to apply

to the Court for review of the decision of the Land Registrar,

- Under Regulation 154, an application for review of the Land Registrar’s decision

would normally have to be made within 60 days afer the submissions against the
proposed removal of the particulars of the stopped deed from the Land Register had
been rejected. The application for review under Regulation 15A has to be served on
the Land Registrar and registered with the Land Registry. Upon the Land Registrar’s
being served with the application, the particulars of the stopped deed would not be
removed from the Land Register pending the outcome of the application. Hence in
those cases where the Land Registrar is served with the application before the expiry

of 60 days, the priority of registration would be unaffected by any decision of the
Court.

. However, it is possible that an application for review, though made within the time

limit of 60 days, is cot served upon the Land Registrar until after the 60 days had
expired. Under Regulation 15A the Court is also given a discretion to allow an
application to be made after the expiry of the normal time limit of 60 days. In all
these cases, if the Court were to make a decision in the applicant’s favour upon
review of the Registrar’s decision, it could only take effect by ordering the
particulars of the stopped deed in question (which would already have been removed
from the Land Register upon the expiry of 60 days) to be reinstated. A question then
arises as to whether cenain'transacticns carried out in the meantime. -Under the
proposed Regulations 15A(5) and 15A(R), no instrument registered betwesn the time
when the particulars of the stopped ¢eed were removed from the Land Register and
the time when the 2pplication for review was registared would be affectsd by any

orcer for reinstatzment of the particulars of a stopped deed.

~
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Propdetv of the proposed amendments to the Land Registration Regulations

7.

10.

11

We have noted the Administration’s stance that it is unobjectionable for the proposed
amendments to be made in the Regulations rather than placing them in the
Ordinance. However, for the reasons set out below, we are doubtful as to the

propriety of inserting the proposed Regulations 15 and 15A into the Land
Registration Regulations.

The Administration has pointed out that priority of registered instruments under
section 3 of the Land Registration Ordinance is expressed to be “Subject to this
Ordinance”. It is argued that because “ordinance” would include subsidiary
legislation, section 3 permits changes to the existing order of priority of registered
instruments to be effected by provisions in the Land Registration Regulations.

In our view, provisions which have the effect of altering substantive rights of priority
rzust be distinguished from those which are merely procedural. We are unable to
accede to the Administration’s view that the qualification of section 3 allows

changes to substantive rights of priority to be made under the Land Registration
Regulations. ’ »

In this regard, it is important not to overlook that the Land Registration Regulation
are subsidiary legislation made under the power conferred upon the Land Registrar .
under section 28 of the Land Registration Ordinance. Matters for which the Land .

sgistrar has power to make regulations are limited to those set out in that section.

Given that the removal of stopped desds does not come within any of the matters

listed in section 28, it is clear that the Land Registrar would have acted ultra vires if
he had sought to introduce into the Land Registration Regulations provisions dealing
with the removal stopped deeds.

We have also considersd the argument put forward by the Adminisiration that the
arcpesed Ragulations 15 and 15A properiv Selong in the Land Regulation

Raguiations because their wording is cantingent on the werding of other provisions

of the Land Registration Regulaticn and that if the propesad regulations were moved




to the main Ordinance, 2 Bill would be required every time an amendment was to be
made to the other provisions which as a by-blow affected the meaning of the
proposed regulations as moved to the main Ordinance. However, on the basis that
the Land Registrar has no power to make regulations relating to the removal of
stopped deeds, it would be difficult to ses how the meaning of the proposed

regulations could validly be altered by amendments made to the other provisions of
the Land Registration Ordinance.

2. We understand the proposed regulations are sought to be introduced by way of
primary legislation and thus technically, they would not be uitra vires. However, the
objection remains that the Land Registration Regulations should not contain
provisions outside the scope of section 28 of the Land Registration Ordinance.
Moreover, it is clear that substantive rights of priority would be affected under the
proposed Regulations 15A(5) and (8) in the event a Court were to find that the Land
Registrar was wrong to have removed the particulars in the first place, since an
instrument which ought to have besn protected by registration would in certain
circumstances lose its priority. We believe that as a matter of principle, provisions
affecting substantive property rights as opposed to merely procedural matters ought

niot to be included in subsidiary legislation.

Propoosed Regculation 15(6)

- %

13. We wish to note in passing that the provisions relating to the giving of noticz by th_;
Land Registrar under the proposed Regulation 15(6)(t) is problemaric. The
provision that “the Land Registrar shall, as soon as is practicable after exzrcising his
power under subparagraph (a), give notice of the exercise of the power...” suggests
that notice does not have to be given until after the particulars had been removed
from the Land Register. If the intention is to give the party affected 60 days afier
receiving notice from the Land Registrar in which to lodge an application for reviaw,
the wording of Regulation 15(8)(b) as presenily drafted weuld not achisve the

cbjactive.

-—




14. Moreover, as we have pointed out in paragraph 6 above, it is possible that an

application for review, though made within the normal time limit of 60 days allowed
under the proposed Regulation 15A(1), is not served upon the Land Registrar unti]
sometime later. In such cases, the requirement in the proposed Regulation 15(6)(a)
for 60 days to elapse before the removal of the particulars from the Land Register
would not be effective to prevent the potential loss of priority. If the intention is to
limit the loss of priority resulting from rongful removal of particulars to those
exceptional cases where the Court allows an application for review to be made

outside the ordinary time limit of 60 days, the proposed regulations as presently
drafted would not achieve the objective.

Proposed Regulations 15A(5) and 15A(8)

15. The proposed Regulations 15A(5) and 13A(8) accord priority to instruments
registered after the removal of the particulars but before the registration of the
application for review. We fail to see the logic in accordiﬁg priority by reference to

the date of registration as opposed to the date of execution.

16. It is important to remember that under section 3 of the Land Registration Ordinance,
the priority of an instrument is governed by reference to its date of execution if it is
registered within one month of the date of transaction. If the intention of the
proposed regulations is to favour persons who reason;zbly relied on the integrity of
the Land Register records, priority sheuld be accorded by reference to the date of
transaction rather than the date of regisration. Thers is simpiy no reason why a
transaction entered into before the date of removal of the particulars of a stopped

» deed from the Land Register but which is registered after that date should be given
priority over the stopped deed whilst an instrument entered into before the date of
registaticn of an application for review should lose priority because it is only

.

registered after the date of registration of the application for raview.

17. Under the propesed Regulations 13A(5) and 13A(8), all instuments registerad after
the removal of the particulars but befors the registration of the application for review

would enjoy prierity regarcless of whether o not thew qualify as bone fide purchases




for value. In accordance with the ordinary principles of equity, we fail to see any

reason why a volunteer or a person who had notice should take free from a stopped
deed.

Loss of Prioritv

18.

15.

We are concemned that the effect which the proposed Regulations 15A(5) and (8)
would have on substantive property rights and the absence of any provision for

compensation in favour of a party who suffers losses as a result of those provisions.

A successful application for review of the Land Registrar’s decision to remove a
stopped deed under the proposed regulations would imply that the stopped deed in
question should never have been refused registration in the first place.A Thus a party
may lose the protection afforded by registration through no fault of his own. Asa
matter of principle, a party who suffers a loss of property rights as a result of the
Land Registrar’s wrongful removal of particulars from the Land Register should be
fully indemmnified to the extent of his loss. In this connexion, we wish to remind the
Government of its obligations under Articles 6 and 105 of the Basic Law under
which the HKSAR has the duty of protecting private ownership of property in
accordance with law. Where properties are deprived in accordance with law, there is

aright to compensation for which the HKSAR has the duty to protect.

An Alternative Approach

20.

We would in principle support legislation allowing for the removal of long
outstanding stopped desds. However, we believe the mechanism set out in the

proposed regulations are unnecessarily cumbersome.

. Whilst the circumsiances giving rise to a stopped desd may vary, essentially an

instrument tandered for registration is either properiy so tendered or it is not. Under
e Land Regismation Ordinancs the Land Registrar is duty-bound to regisier an

instrument properly tendered for regisiation and his refusal to register an instrument

. , N . . . .
is amenable to judicial review. On the cther hand, if an instument tenderad for




registration is not properly registrable or is otherwise defective, there is no
justification for allowing it to remain on the register indefinitely in the form of a
stopped deed.

22.In our view, a possible alternative @pﬁach maybe that the Land Registration
Ordinance be amended by simply providing for the automatic removal of the
particulars of stopped deeds upon the expiry of a fixed period of time. It would then
be incumbent on the affected party io remedy any defect in the instrument and re-
tender the same for registration within the time limit and if necessary to apply for
review ‘of the Land Registrar’s refusal to register.

Dated the 11 day of June 2002.

Hong Kong Bar Association
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LAND REQ STRATI ON ( AMENDMENT) BI LL 2000

COW TTEE STAGE

5.
13.
14.
26.
26.
26.

8.
10.
15.
23.
25.
25.
30.

OCOoOUTUTOTOTONUITO R PRWWWN

Anendnents to be noved by the Secretary for Planning and Lands

C ause

Anendnent Proposed

By addi ng —

“1A. Copi es of docunents etc
adm ssible in evidence

. 2001
. 2001
. 2001
. 2001
. 2001
. 2001
. 2001
. 2001
. 2001
. 2001
. 2001
. 2001
. 2001
. 2001
. 2001
. 2001
. 2001
. 2002
. 2002
. 2002
. 2002
. 2002

Section 26A of the Land Regi stration O di nance (Cap.

128)

i s amended by adding —

“(3) For the avoi dance of doubt,

it

i s hereby



Page 2
decl ared that nothing in this section or any ot her
provi sion of this O dinance shall require the Land
Regi strar or a person nentioned in subsection (1)
to provide a certificate nmentioned in that
subsectioninrelationto any copy, print or extract
of or from any instrunent, including any copies,
prints or extracts of or fromthe nenorial and pl ans
(if any) relating thereto, withheld from
regi stration pursuant to the Land Regi stration

Regul ations (Cap. 128 sub. leg.).”.".

2 By del eting “of the Land Regi stration Ordi nance (Cap. 128)”.

Schedul e (a) By adding immedi ately after section 44 -
“Antiquities and Monunents (Decl aration

of Historical Buildings)(No. 2)
Noti ce 2000

44A. Decl arati on of historica
bui | di ng

Par agraph 1(b) of the Antiquities and Monunents
(Decl aration of Hi storical Buildings)(No. 2) Notice
2000 (L.N. 368 of 2000) is anended by repealing

“Tsuen Wan New Territories”.

Antiquities and Monunents (Decl aration
of Hi storical Buildings) Notice 2001

44B. Decl aration of historical
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bui | di ng
Par agraph 1(a), (b) and (c) of the Antiquities and
Monunents (Declaration of Historical Buildings)
Notice 2001 (L.N 272 of 2001) is anmended by
repeal i ng “Yuen Long New Territories”.”.
(b) In section 46 —
(i) inparagraph(q), by deletingthe full stop and
substituting a sem col on
(ii) by adding -
“(r) in subparagraph (as), by repealing
“Tsuen WAn New Territories”.”.
(c) In section 63 —
(i) by deleting paragraph (a) and substituting —
“(a) in paragraph (1) -

(i) byrepealing “Aninstrunent” and
substituting “Subject to
paragraph (1A), an instrunent
(including a copy thereof)”;

(ii) byrepealingsubparagraph(b) and
substituting —
“(b) contain, where
practicable —
(i) 1in the case of an
i ndi vi dual signi ng
the instrument —
(A) his identity

card nunber if

3



(i)

(B)

Page 4
he is the
hol der of an
identity card;
i n any ot her
case,
parti cul ars of
a travel
docunent of
whi ch heisthe

hol der;

in the case of a

conpany executing

the instrunent —

(A)

(B)

t he nunber by
which it is
regi stered
under the
Conpani es

O di nance ( Cap.
32);

if that

Or di nance does
not apply,
particul ars of
its

i ncor poration

or
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est abl i shnment
sufficient to
identify the
conmpany;”;";

(ii) by adding -
“(aa) by adding -
“(1A) A copy of an instrunent
may only be delivered for
regi stration instead of the
instrument if —
(a) the instrunent
bel ongs to a cl ass
of instrunents
specified in
colum 1 of the
Third Schedul e and
the copy is
certified, by the
person or in the
manner, if any,
speci fied opposite
theretoincolum 2
of that Schedul e,
to be such a copy;
or
(b) the Land Registrar

So permts in
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witing and the
copy is certified,
by a personor ina
manner
satisfactory to
t he Land Regi strar,
to be such a copy.

(1B) The Land Regi strar may,
by notice inthe Gazette, anendt he

Third Schedule.”;

(ab) in paragraph (2), by adding “(or a
copy thereof)” after
“instrument”;”.
(d) By adding -

“64A. Keeping of tenporary
i ndex

Regul ation 11 i s anmended by repeal i ng “or regi ster
card”.”.
(e) In section 67 —
(i) in the proposed regulation 15 —
(A) in paragraph (1), by deleting “, subject
to paragraph (6),”;
(B) in paragraph (2) -
(1) in subparagraph (a), by
del eting “and”;
(I'1) by adding —

“(aa) keep a copy of the
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i nstrunent,
together with
copi es of the
menori al and pl ans
(if any) relating
thereto, in such
formand by such
met hod as the Land
Regi strar thinks
fit;, and”;
(© in paragraph (4)(b), by deleting “and
subj ect to paragraph (6)”;
(D) by adding —
“(4A) The Land Regi strar nmay destroy or
ot herwi se di spose of any copy of an
i nstrument kept under paragraph (2)(aa),
toget her with copi es of the nenorial and
plans (if any) relating thereto so kept —
(a) if the instrunent -
(i) isredelivered
for
regi stration;
or
(ii) isregistered,
and
(b) insuchnmanner asthe Land

Regi strar thinks fit.”;
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(E) in paragraph (5), by deleting “and (4)”
and substituting “, (4) and (4A)”;

(F) by deleting paragraphs (6) to (12);

(ii) by deleting the proposed regul ati on 15A

(f) By deleting section 72(a) and substituting —

“(a) by repealing subparagraph (a)(i) and
substituting —

“(i1) recorded on mcrofilm by supplying

a copy thereof inthe formgenerally
known as a reader-printer hard
copy;”;

(aa) by adding -

“(aa) in the case of an instrunent,
together with the nenorial and
plans (if any) relatingthereto, to
whi ch regul ati on 15(2) (aa) applies
and the registration of which has
not been conpl eted, by supplying
the | at est copy of the instrunent,
together with the | atest copi es of
the nenorial and plans (if any),
kept under that regul ation in such
formand by such nmet hod as t he Land
Regi strar thinks fit;”;”.

(g) By adding -
“73A. Schedul e added

The following is added —
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“THI RD SCHEDULE [reg. 9]

CLASSES OF | NSTRUMENTS FOR WH CH
CERTI FI ED COPI ES MAY BE
SUBM TTED FOR
REG STRATI ON

Col um 1 Col um 2

Per son who nay certify
copy of instrunent
and/ or manner of

Cl ass of instrunent certification

Certificate of Regi strar of

I ncor poration on Change Conpani es of Hong

of Nane issued by the Kong, a person

Conpani es Regi stry authorized in witing
by himor a solicitor

Death Certificate Regi strar of Births

i ssued by the Birt hs and and Deat hs of Hong

Deat hs Regi stry Kong or a person
authorized in witing
by him

Certificate of Commi ssi oner of

Exenption from Estate Estate Duty of Hong

Duty issued by the Kong or a person

Estate Duty O fice authorized in witing
by him

Certificate of Receipt Commi ssi oner of

of Estate Duty i ssued by Estate Duty of Hong
the Estate Duty Ofice Kong or a person
authorized in witing

by him
Probate granted by the Regi strar of the High
H gh Court Court or a person
authorized in witing
by him
Letters of Regi strar of the High
Adm ni stration granted Court or a person
by the Hi gh Court authorized in witing
by him
Qccupation Permt Di rector of Buildings
i ssued by the Building of Hong Kong or a
Aut hority person aut horized in

witing by him



(h)
(i)
(i)

Page 10

Power of Attorney Solicitor

Letter of determ nation Solicitor
or resci ssion of an
agreenent for sale and

pur chase

Not i ce of Solicitor
di sconti nuance of court

action

Noti ce of severance of Solicitor

j oi nt tenancy

Menor andumor Letter of Ni |
Conpl i ance of

condi tions precedent in

Gover nment Grant i ssued

by t he Lands Depart nent

Notice or Letter of Nil”.”.
Conpl i ance i ssued by

the Building Authority
confirm ng building

wor ks have been

conpl eted or buil ding

orders have been

conplied with

By del eting the subheadi ng before section 89.
By del eting section 89.

By adding -

“Caritas — Hong Kong I ncorporation O dinance

106. First Schedul e anended
The First Schedule to the Caritas — Hong Kong
I ncorporation Ordi nance (Cap. 1092) is anended -
(a) initem8, by repealing “Tuen Min
District Land Registry by Menori al
No. 197963” and substituting “Land

Regi stry”

10
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(b) initem9, by repealing “Tsuen Wan
District Land Registry by Menori al

No. 82418” and substituting “Land

Regi stry”

Kadoori e Farm and Bot ani ¢ Garden
Cor poration O di nance

107. Property to vest in
the Corporation

The Schedul e to the Kadoorie Farm and Bot anic
Gar den Cor porati on Ordi nance (Cap. 1156) i s anended
in paragraphs 1 and 2, by repealing “Tai Po

District”."”.

11
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Regulation 15 of the Land Regi .
i 2 .1 d

h hedul e Lan
ion ndment) Bill 0
22 f the CSAs to that Bil

15.  Procedure where instrument is withheld from registration

(1)  Where, in respect of any memorial, plan or instrument delivered
for registration, either —

(2)

(®

7

the Land Registrar is not satisfied as to any of the matters
specified in section 23 of the Ordinance; or

the person who so delivered the instrument requests the
Land Registrar to do so,

the Land Registrar shall withhold the instrument from registration.

(2) Where under paragraph (1) an instrument is withheld from
registration, the Land Registrar shall —

(2)

(aa)

(b)

enter on a docket the reasons why such instrument has
been withheld;

keep a copy of the instrument, together with copies of the
memorial and plans (if any) relating thereto, in such form
and by such method as the Land Registrar thinks fit; and

either —

@) send by post the instrument together with the
memorial and plans (if any) relating thereto and a
notice that the instrument has been withheld from
registration to the person by whom it was delivered;
or



(i) at the request of the person who delivered the
instrument, permit the person to collect the
instrument in accordance with paragraph (3).

(3)  Any person who collects an instrument withheld from registration

shall —

(2)

(b

(©)

at the same time collect the memorial and plans (if any)
relating thereto,

acknowledge receipt of such instrument, memorial and
plans (if any) by signing and dating in a book of record
kept by the Land Registrar for the purposes of this
regulation; and

collect and retain the docket.

(4)  If an instrument collected by or sent by post to the person by
whom it was delivered under paragraph (2) or (3) is redelivered for registration,
such instrument, together with the memorial and plans (if any) relating thereto
shall be scrutinized by the Land Registrar, and the Land Registrar shall -

(a)

(b)

if he is satisfied in respect of such instrument, memorial
and plans (if any) as to the matters specified in section 23
of the Ordinance, proceed to register the instrument in
accordance with regulation 14; or

if he is not so satisfied, withhold the instrument from
registration.

(4A) The Land Registrar may destroy or otherwise dispose of any copy
of an instrument kept under paragraph (2)(aa), together with copies of the
memorial and plans (if any) relating thereto so kept —

(a)

if the instrument —

)] is redelivered for registration; or
(i)  is registered; and

.2



(b)  insuch manner as the Land Registrar thinks fit.

(5)  Paragraphs (2), (3), (4) and (4A) shall apply in respect of any
instrument withheld under paragraph (4)(b).
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Re: Proposed Power of Removal of Long Standing Stopped Deeds

9 July 2002

Further to our earlier letter of 19 June 2002 enclosing the Bar Association’s
letter dated 14 June 2002, I would like to seek the views of the Law Society on the
points raised by the Bar Association that are important to the drafting of legislation.

Paras.7 - 12 of Bar Association’s comments -z

2. We note the views of the Bar Association on the question of whether to

place the provisions on removal of stopped deeds.in the primary or the subsidiary
legislation. But, this issue is not the primary concern at the moment. The key issues
are the date for according priority (see para 6 below) and who is protected under Regs
15A(5) and (8) (see para 8 below) as these are critical to drafiing the provisions. We
would also be grateful for any views you have on the suggestion for automatic
removal of stopped deads (para 10 below).
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Para 13 of Bar Assaciation's comments

3: . .We are of thcj. Yiew that the Bar has overlooked that there are provisions for
giving notice of the decision of the Land Registrar on the removal of the stopped deed

particulars to the affected persons under Regulation 15(10)(b). We are responding to
them pointing out this fact,

Para 14 of Bar Association's Comments

4, We note the Bar Association’s query as to whether Regulation 15(6) as
drafted would protect priority. We are of the view that the discretion given to the
Registrar to withhold removal is sufficient to provide a safeguard in the circumstances
described by the Bar.

5. An applicant for review of the decision of the Land Registrar on the
removal is obliged under Regulation 15A(2) to serve the originating summons or
petition on the Land Registrar and register the summons or petition in the Land
Registry. It is in the interest of the applicant to comply with this duty as soon as
possible because the stopped deed will lose priority in respect of any documents
registered afier the actual removal and before the service and registration of the
originating summons — see Regulation 15A(8)(f). There may be cases where the
application for review is not served upon the Registrar until later ~ even though made
within the normal time limit of 60 days allowed under Regulation 15A(1). But, there
would not be a long lapse of time from issuance of the application for review until the
service because of the adverse consequences of failure to serve and to register the
application. In those special cases where the applicant needs a little time after the
expiry of 60 days in order to serve on the Registrar, he may inform the Land Registrar
by letter of the circumstances of the case. In an appropriate case, the Registrar may
hold up the actual removal for a short period as he is authorized to remove the
particulars on or after 60 days under Regulation 15(6)(a).

Paras 15 and 16 of Bar Association's comments

6. * The Bar proposes taking the dats of execution as the point of reference for
priority rather than the date of registration. The reasons for according priority by
reference to the date of registration as opposed to the date of exacution are —

(@)  In making the proposai for differentiating between the instruments to
te protecied, notice of what is on the register is one element to be
considersd. However we also nead a carain and easy way 10
ascertain which of the documents are protected. The date of
registraticn is not subject 0 any manipulation and is a fact which can
be ascertained easily.
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(®)  The cases which will trigger the operation of Regulation 15A(5) and
15A(8) are most  exceptional. The decision of the Registrar must be
that of removal; the aggrieved party must not have appealed within

the statutory period; the Court must have granted their application for -

appeal out of time and the Court must have decided to either reinstate
the particulars or has ordered the registration of the stopped deed. It
is only on occurrence of all of the above events that the provisions of
either proposed Regulation 15A(5) or 15A(8) are invoked. Under the
proposed mechanism for removal of stopped deeds, the parties to the
stopped deed have ample opportunities to protect their interests.
They are given notice 3 times, once when the Registrar proposed to
exercise his power — Regulation 15(7)(a); the second time after the
Registrar has made a decision — Regulation 15(10)(b); the third time
after the Registrar had exercised his power to remove the particulars
after the expiry of 60 days — Regulation 15(6)(b).

7. We consider that with all the safeguards of the parties' interests that are
provided and that as there are only exceptional cases where proposed Regulation
15A(5) and 15A(8) will be invoked, the simple and certain way of providing for the
dividing line by reference to the date of registration is the better proposal. We would
be grateful for the Law Society’s comments on this.

Para 17 of Bar Association’s comments

8. We have considered the proposal of giving protection only to the bona fide

purchaser or mortgagee for valuable consideration. However, we are in agreement
with the Law Society that the guiding principle for invoking the mechanism in
Regulation 15A(3) and 15A(8) should be that a person should take subject to what is
on the land register and free from what is not on the land register at the material time
the particular transaction is registered. The uncertainty that would be created if we do
not follow this principle will be significant. Subject to any observations you may wish
to make, we intend to stand by this principle.

Paras 18 and 19 of Bar Association’s comments

9. - There are already prowqons for compensation. The Land Registrar is liadle
to pay damages for failure to register under section 23A of the Land Registration
Ordinance if he removes the pariculars of the stopped deed wrongfully.
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Paras 20—22 of the Bar Assocutxon’s comments

n.--;‘-m -._-, .o

10 We note the view of. the Bar Assoczanon that the proposcd system for
dealing with the removal of stopped deeds appears cumbersome. This is due to the
need to give notice and allow an avenue for appeal. It is not clear how these
requirements would be avoided with an automatic removal system as suggested by the
Bar. Does the Property Committee have any observations to make on this suggestion?

11. We would be grateful if your Property Committee would consider the
above and let us have your comments thereon as soon as possible.

.- /m s«-w-*‘g

2%

( Kim Salkeld )
Land Registrar

c.c.  SHPL (Attn: Miss Cheung Siu-hing, DS(PL)2) Fax: 2899 2916
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Re: Removal of Stopped Deeds

I thank you for your letter of 14 June 2002 with the position ‘paper cn the
removal proposals. I am grateful for the consideration that the Bar Association has

given to this issue and appreciate your general support for action to re

move long
standing stopped deeds. .

Given the questions over this proposed new power and to allow time for
proper examination of your suggestions the provisions on stopped desds were
removed from the Land Registration (Amendment) Ordinance (20 of 2002) that was

enacted on 11 July 2002. This issue will now be addressed through separate
legislation.

If T may tum to your last point first — your suggestion for an alternative
approach of automatic removal after a fixed period — I confess to considerable
sympathy for this approach myself. The proposed mechanism to handle the removal
of stopped deeds that has been developed over the last couple of years is complex.
Clear and substantial guidelines will te nesded for both the registry staff and
conveyancing practitioners.  But, as well as being advised that arrangements for
giving notice and allowing appeals are essential if human rights and Basic Law
requiraments are to be met, I am mindiul of the fact that we have allowad stopped
deads to remain untouched for over 30 years, Even if we could introducs a7 automatic
removal preeedure for stopped deeds subminted after the enactment of the enabling
legislation, we would still have to contend with the 2,000 cr so stopped desds already

submitted.  These may requirs differsn: arrangements, once again increasing
complexity.




' [ tend to the view that it is preferable now to proceed with the proposals for
handling removal of stopped deeds under the Land Registration Ordinance that have
been carefully developed over the last couple of years rather than delay the
introduction of such provisions through discussion of alternative arrangements.
However, [ am awaiting views from the Law Saciety on the suggestion for automatic
removal and if they wish to pursue it then I am content to do so.

I am also awaiting comments from the Law Society on several other points
in your position paper, but I think it helpful if [ set out the Administration’s position
for your information.

Propriety of the proposed amendments to the Land Registration Regulations

(paras.7 to 12)

We have given careful consideration to the arguments advanced in favour of
introducing the powers to remove stopped deeds by way of amendment to the
principal ordinance. However, the advice I have been given is clear. Section 3(1) of
the Land Registration Ordinance provides that “Subject to this Ordinance,”
instruments shall have priority according to the dates of registration. The expression
“Subject to this Ordinance” means that subsidiary legislation can provide for an order
of priority which may be different from that set out in 5.3(1). © Ordinance” as defined
in the Interpretation and General Clauses Ordinance includes subsidiary legislation.

Furthermore, the power given to the Land Registrar in Section 28(1)a) of
the Land Registration Ordinance, Cap.128 to make regulations for “the manner” in
which entry and registration of memorials and instruments shall be effected is broad
enough to give power to the Registrar to make regulations for removal of stopped
deeds. Stopping, and removing, are part of the manner in which registration is carried
out. None of the other advice we have been given suggests that implementing the
removal powers by way of regulation would be beyond the scope of Secticn 28 of the
Land Registration Ordinance.

We appreciate that substantive property rights might in some cases be
affected by the proposed power to remove stopped deeds. But, substantial provisions
would be put in place by the proposed regulations to afford parties opportunity to take
action to protect those interests. These protections would not be increased by putting
them in the principal ordinance, nor diminished by being deait with in regulations.
The AdminiszTation remains of the view that the power to remove stopped ceeds can

ce erlv inwoduced by way of regulation and intends to procead accordingiy.

(¥

-
vl




Proposed Regulation 15(6) (para.13)

' [ refer to the provisions for giving notice of the decision of the Land
Registrar on the removal of the stopped deed particulars to the affected persons under
proposed Regulation 15(10)(b). The affected parties will be given notice of the

decision before the actual removal of the particulars. This would appear to satisfy the
concern raised in this paragraph,

Proposed Regulations 15(6)(para.14)

I note your query as to whether proposed Regulation 15(6) as drafted would
protect priority. We are of the view that the discretion given to the Registrar to

withhold removal is suﬁicier{t'tp provide a safeguard in the circumstances described in
para 14 of your paper. .

An applicant for review of the decision of the Land Registrar on the
removal is obliged under proposed Regulation 15A(2) to serve the originating
summons or petition on the Land Registrar and register the summons or petition in the
Land Registry. It is in the interest of the applicant to comply with this duty as soon as
possible because the stopped deed will lose pricrity in respect of any documents
registered after the actual removal and before the service and registration of the
originating summons —~ see proposed Regulation 15A(8)(f). There may be cases where
the application for review is not served upon the Registrar until later — even though
made within the normal time limit of 60 days allowed under proposed Regulation
15A(1). But, there would not be a long lapse of time from issuance of the application
for review until the service because of the adverse consequences of failure to serve and
to register the application. In those special cases where the applicant needs a little
time afier the expiry of 60 days in order to serve on the Registrar, he may inform the
Land Registrar by letter of the circumstances of the case. In an appropriate case, the

egistrar may hold up the actual removal for a short period as he is authorized to
remove the particulars on or after 60 days under proposed Regulation 15(6)(a).

Proposed Regulations 15A(5) and 15A(8) (paras.15 and 16)

The reasons for according pricrity by reference to the date of regisiration as
oppcsed to the date of execution are —

- In making the progosal for difareniiating between the Instrumenis 0
be protected, notice of what is on the ragister is cne elerment t© te
considered. However we also nesd a certain and easy way to
ascertain which of the documenis are protected. The date of
registration is nct subject {0 any manipulation and is a fact wiica can
be ascertained easily.




- The cases which will tr

15A(5) and 15A(8) are most exceptional. The decision of the
Registrar must be that of removal; the aggrieved party must not have
appealed within the statutory period; the Court must have granted
their application for appeal out of time and the Court must have
decided to either reinstate the particulars or to have ordered the
registration of the stopped desd. It is only on occurrence of all of the

gger the operation of proposed Regulation

above events that the provisions of either proposed
Regulation 15A(5) or 15A(8) are invoked. Under the proposed
mechanism for removal of stopped deeds, the parties to the stopped
deed have ample opportunities to protect their interests. They are
given notice 3 times, once when the Registrar proposes to exercise
his power ~proposed Regulation 15(7)(2); the second time after the
Registrar has made a decision — proposed Regulation 15(10)(b); the
third time after the Registrar has exercised his power to remove the

particulars after the expiry of 60 days — proposed Regulation
15(6)(b).

- With all the safeguards of the parties’ interests that are provided and
as there are only exceptional cases when proposed
Regulation 15A(5) and 15A(8) might be invoked, we consider that
the simple and certain way of providing for the dividing line by
reference to the date of registration is the better proposal.

Proposed Regulations 15A(5) and 15A(8) (para.17)

We have considered the proposal of giving protection only to the bona fide
purchaser or mortgages for valuable consideration. However, we agree with the view
that the guiding principle for invoking the mechanism in proposed Regulation 15A(5)
and 15A(8) should be that a person should taks subject to what is on the land register
and free from what is not on the land register at the material time the particular
transaction is registered. The uncertainty that would be created if we do not follow
this principle will be significant. '

Loss of Priority (paras.18 and 19)

We agres with your view that thers shouid be compensaticn for persons
who suffer loss as a resuit of the apglication of the new power if it is apgroved. We
are of the view that there are already provisicas for compensation. The Land Registar
is liable to pay damages for failure to register under section 234 of the Land
Registration Ordinance. Such liability would extand to a case where he ramoves the
pariiculars of the sicpped deed wrongiully.
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Once again, may I thank you for the interest that the Bar Association has
taken in this issue and the range of matters covered in your submission. Please be
assured that while we may not have found ourselves in agreement on all points I have
found your paper most helpful in consideration of this issue.

%,n QJ“WL‘)
) . —«-—'7

AT

cT

(Xim Salkeld )
Land Registrar

c.c. SHPL (Attn: Miss Cheung Siu-hing, DS(PL)2) Fax: 2899 '2916
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12 August 2002

Re: Removal of Stopped Deeds

Further to my letter of 9® July I am writing to advise you of the
Administration’s position on the route for handling this legislation and of further
reflections we have had on the Bar Association’s suggestion for an automatic removal
mechanism.

There are two possible routes for introducing the power to remove stopped
desds. A bill to amend the Land Registration Ordinance can be introduced or
regulations can be made under section 28(1)(a) of that Ordinance. The Bar Association
submission argues in favour of the former. )

I have now had the benefit of extensive advice that our proposals should
properly effected through amendments to the subsidiary legislation. The advice is
unambiguous. Section 28(1)(a) of the Land Registration Ordinance confers the power
on the Land Registrar to make regulations for the manner in which the entry and
registration of memorials (etc.) is to be effected. The stopping and the removal of
stopped deeds are part of the manner in which entry and registration is effected.
Furthermore, it is intra vires to make regulations that provide for a difference in order
priority to that set out in S.3(1). S.3(1) is explicitly made “Subject to this Ordinance”
which implies that it must be read in the context of other relevant provisions of the
Crdinance (which, as defined in the Interpretation and Genera! Clauses Ordinance,
includes subsidiary legislation).




In light of this advice I have no basis on which to argue that the power to
remove stopped deeds must be introduced by way of primary legislation. We intend to
proceed by way of regulations.

I share the Bar Association’s concern that the mechanism we propose is
rather cumbersome (see paras 20-21 of the Bar Association’s position paper sent to you
with my letter of 19® June). However, having examined the effect of various
arrangements for automatic removal we cannot see any that would be simpler than the
arrangements now proposed. Notice provisions are essential in the case of existing
stopped deeds and strongly supported on human rights grounds for stopped deeds that
arise after the removal power is brought into effect. An appeal process is also important
to give protection against wrong decisions by the Land Registrar.

_ Subject to any further consideration your members may have.on this
question of automatic removal, I intend to stay with the existing mechanism we have
developed together.

I look forward to your comments on the other points in the Bar

Association’s submission as set out in my letter of 9% July, so that we can take forward
the scheme for removal of stopped deeds.

,%/ws fw-w(j

( Xim Salkeld)
T and Registrar

c.c. PSPL (Atm: Miss Cheung Siu-hing, DS(PL)2)  rax: 2899 2916
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Mer. Kim Salkeld

The Land Registrar

Quesnsway Government Offices
28/F ., 66 Queensway,

Hong Kong.

Dezar M, Safkeld, .
Land Registration (Amendment) Bill ~ Stopped Deeds Provisions

I refer to a letter dated 19 June 2002 from your Ms. May Les enclosing, inter alia, the Bar
Asscciation’s comments o the proposed legislation on the above and your 2 letters dated 9 July
and 12 August 2002 providing the Administration’s views on the Bar’s various proposals.

As you know, the Property Committes has considered the issues raised by the Bar at its recent
mesting, Basically, the Canunittee continues to support the propased Regulations 15 and 15A as
originally agreed between t ¢ Land Registry and the Committee save that reference to Section 3
of the Land Refistration Or¢inance in Regulation 15A(8)(d) should also include Section 5.

The Committes does not agres to the Bar's proposal for an automatic removal mechanism to be
set up regarding stopped de::ds that have been withheld for a certain period of time. There could
be various reasons why insumeats are withheld from registration. To provide arbitrarily thaz.a.u
inscruments so withheld after a certain period of time would only result in judicial revi=ws being
brought against the Land Rugistry’s decision to withhold in the first place. There could also be
further complications 2 an instrument may be withheld from regjstzation just because reglstration
of an earlier instrument has been stopped. Automatic remaval of an earlier stopped instrument in
this regard will create problims for these subsequent instruments.

I hope that the Committee has made its stance clear and trust that you will taks such steps as are.
necessary 1o ensure a sincoll passage of the relevant legislation/subsidiary legislgtion=— ~—~
-~
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FEARE Your Rei: (Fax No: 284503 87)
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2867 8003

® % Tel:

21 August 2002

Miss Christine Chu

Assistant Director of Practitioners A ffairs
The Law Society of Hong Kong

3/F Wing On House

71 Des Voeux Road

Central

Hong Kong

Dear Miss Chu,
e: Removal of Stopped Deed

Thank you for your letter of 20 August 2002 and the support for
the proposals from the Law Society. We will propose amendment to
Reg.15A(8)(d)(i) and (ii) and Reg.15A(8)(f) to add “Sections 5 or SA” to the
reference to Section 3 in these Regulations as Sections 3, 5 and SA of the Land
Registration Ordinance all deal with the priority of documents.

Yours sincerely,

gty

(Ms. May LEE)
Deputy Principal Solicitor
for Land Registrar

c.c. SHPL — Aimm: Miss Cheung Siu Hing, DS(PL)Z - Fax: 2899 2916




