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Issues for inclusion
in the stage two anti-terrorism legislative exercise

Background and purpose of paper

The United Nations (Anti-Terrorism Measures) Bill (the Bill) was introduced
into the Legislative Council (LegCo) on 17 April 2002 and a Bills Committee was
formed to study it in detail on 26 April 2002.  The Bill was subsequently passed by
LegCo at its meeting of 10 July 2002 and published in the Gazette as the United
Nations (Anti-Terrorism Measures) Ordinance (the Ordinance) on 19 July 2002.  A
substantive part of the Ordinance has come into operation with effect from 23 August
2002.

2. On 16 January 2003, the main legislative proposals to implement further
measures against terrorism and terrorist financing in the stage two anti-terrorism
legislative exercise (LC Paper No. CB(2)846/02-03(03)) were discussed at the
meeting of the Panel on Security.  During the discussion, a few members expressed
concern that the scope of the stage two exercise was too narrow; hence, it would not
be possible for LegCo to re-visit certain issues of the Ordinance which had not been
satisfactorily addressed prior to the enactment of the Ordinance.

3. This paper gives a summary of these issues and the undertakings made by the
Secretary for Security (S for S) during the resumption of the Second Reading debate
on the Bill at the Council meeting of 10 July 2002.

Issues

Section 2 - Interpretation
(Clause 2 of the Bill)

Definition of "terrorist act"

4. Hon Audrey EU and Hon Margaret NG considered that the definition of
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"terrorist act", as amended by the Administration and passed by the Council,
remained too wide.  Ms EU and Miss NG were of the view that the word "threat"
should be deleted from the definition of "terrorist act", as there were provisions in the
existing laws to incriminate persons for making threats.  Moreover, the grave
consequences of being labelled a terrorist for making threats were disproportionate to
the crime committed.  Another reason put forward by these two Members for
deleting the word "threat" from the definition of "terrorist act" was that this
definition must be read together with the definition of "terrorist", and the latter only
covered persons who committed, or attempted to commit, a terrorist act or who
participated in or facilitated the commission of terrorist act.  As the amendments to
the definition of "terrorist act" moved by S for S were passed by the Council, both
Ms EU and Miss NG were unable to move their amendments.

Definition of "terrorist property"

5. Hon Margaret NG was of the view that the definition of "terrorist property"
should be narrowed down to mean "any property including funds that is intended to
be used to finance or otherwise assist the commission of a terrorist act".
Amendments to this effect moved by Miss NG were negatived by the Council.

Definition of "prescribed interest" in subclause (1) and application of the provisions
to safeguard legal privilege and privilege against self-incrimination under new
subclause (5)

6. Hon Audrey EU, Hon Albert HO and Hon Margaret NG considered it
necessary to re-visit the definition of "prescribed interest" in subclause (1) and the
application of the provisions to safeguard legal privilege and privilege against self-
incrimination under new subclause (5) after the passage of the Bill, as the Bills
Committee did not have time to discuss them.

Section 5 - Specification by Court of First Instance of persons and property as
terrorists, terrorist associates or terrorist property

(New Clause 4A to the Bill)
  
7. Hon Margaret NG considered that the two-year expiry period for the
specification by the Chief Executive (CE) was too long, and should be reduced to
one year.  Amendments to this effect were proposed by Miss NG.  As S for S's
amendments to add clause 4A to the Bill were passed by the Council, Miss NG was
unable to move her amendments.

Section 6 - Freezing of funds
(Clause 5 of the Bill)

8. Hon Margaret NG, Hon Cyd HO, Hon Albert HO and Hon James TO
considered that the powers in respect of freezing of funds for S for S were too wide,
as S for S could freeze funds if she had reasonable grounds to suspect that they were
terrorist property without having to seek prior court authorisation.  This situation
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was exacerbated by the wide definitions of "terrorist act" and "terrorist property".
These Members were of the view that clause 5 should be reviewed to strike a proper
balance between the enforcement of powers and protection for the innocent.

9. Hon Margaret NG considered that on humanitarian ground, there should be no
need for the person concerned and/or his dependents to apply for a licence from S for
S for the supply of funds for the purpose of meeting basic expenses such as food and
clothing, and legal expenses.  Miss NG also considered that the two-year expiry
period of the freezing notice was too long, and should be reduced to one year.  As S
for S's amendments to clause 5 were passed by the Council, Miss NG was unable to
move her amendments.

Section 7 - Prohibition on supply of funds to terrorists and terrorist associates
(Clause 6 of the Bill)

Section 8 - Prohibition on making funds, etc. available to terrorists and terrorist
associates

(Clause 7 of the Bill)

Section 9 - Prohibition on supply of weapons to terrorists and terrorist associates
(Clause 8 of the Bill)

10. Hon Margaret NG considered that a clear subjective mens rea should be
adopted in clauses 6 to 8, in that there must be an intent to assist the terrorists or
terrorist associates, and there must be knowledge that these persons were terrorists or
terrorist associates.  Miss NG's amendments to such effect were negatived by the
Council.

Section 10 - Prohibition on recruitment, etc. to persons specified in notices under
section 4(1) and (2)

(Clause 9 of the Bill)

11. Hon Margaret NG considered that the scope of clause 9 relating to the
prohibition of recruitment of persons to serve with bodies which had been specified
by CE was too wide, and it would unnecessarily involve many people who were
completely unrelated to terrorist organisations.  Miss NG proposed that the scope of
the clause should be narrowed down, and similar to clauses 6 to 8, a clear subjective
mens rea should be adopted in clause 9.
 
12. S for S's amendments to delete references to "serve in any capacity with" to
clause 9 and to limit the ambit to recruitment of persons to become members of
bodies of persons which the recruiter knew or had reasonable grounds to believe had
been specified were negatived by the Council.  Separate amendments were moved
by Miss NG to provide a subjective mens rea of knowledge for recruitment.

13. As Miss NG's amendments were also negatived by the Council, S for S
undertook to re-introduce amendments to clause 9 in the stage two anti-terrorism
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legislative exercise.  At the meeting of the Panel on Security on 16 January 2003,
the Administration confirmed that the stage two anti-terrorism legislative exercise
would also include a proposal to amend section 10 (clause 9 of the Bill).

Section 11 - Prohibition against false threats of terrorist acts
(Clause 10 of the Bill)
  
14. Hon Margaret NG was of the view that clause 10 relating to prohibition
against false threats of terrorists acts should be deleted, as it was not compatible with
the minimalist approach and there was no requirement for such a provision under the
United Nations Security Council Resolution (UNSCR) 1373.  An amendment
moved by Miss NG to this effect was negatived by the Council.

15. Separate amendments by Hon Mrs Selina CHOW to clause 10(1) to provide
that the communication or making available of any information must be carried out
with the intention to cause alarm to the public or a section of the public were passed
by the Council.

Section 12 - Disclosure of knowledge or suspicion that property is terrorist property
(Clause 11 of the Bill)

16. Hon Margaret NG considered that clause 11, which dealt with disclosure of
knowledge or suspicion that certain property was terrorist property, was at variance
with UNSCR 1373 and the Special Recommendations of the Financial Action Task
Force on Money Laundering (FATF).  Miss NG had pointed out that clause 11
imposed an obligation on "any person", but FATF only imposed the obligation on
"financial institutions, other business or entities subject to anti-money laundering
obligations" and UNSCR 1373 did not require Hong Kong to make a potential
criminal of every ordinary citizen.  Miss NG proposed to replace "reasonable
grounds to suspect" with "suspect on reasonable grounds" in relation to the mental
element for the disclosure requirement.  As S for S's amendments to clause 11 were
passed by the Council, Miss NG was unable to move her amendments.

Section 13 - Forfeiture of certain terrorist property
(Clause 13 of the Bill)
   
17.  Taking into consideration comments made by the Bills Committee, the
Administration accepted Hon Albert HO's suggestion to amend clause 13(4) by
deleting "on the balance of probabilities" and substituting "the standard of proof
applicable to civil proceedings in a court of law".  Hon Margaret NG held a
different view that the standard of proof for an application for a forfeiture order in
respect of a terrorist's property should be raised to one applicable to criminal
proceedings, having regard to the wide powers of S for S to freeze funds.  As S for
S's amendments to clause 13 were passed by the Council, Miss NG was unable to
move her amendments.
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Section 18 - Compensation
(New Clause 16A to the Bill)

18. The Bills Committee considered that the requirement of "serious default" for
obtaining compensation should not be adopted, as it was very difficult for the
affected persons to satisfy the court that there had been "serious default" on the part
of the Government. In response, S for S had undertaken to conduct a review of the
issue of compensation and report back to LegCo after the passage of the Bill.  The
Administration's paper on the review of the compensation provision under the
Ordinance (LC Paper No. CB(2)846/02-03(04)) was submitted to the Panel on
Security in January 2003.

Section 19 - Regulations
(Clause 18 of the Bill)

19. Hon Margaret NG, Hon James TO and Hon Audrey EU were of the view that
provisions for the necessary law enforcement powers should not be made by S for S
by way of subsidiary legislation, and that such powers should form part of the
Ordinance.  In response, S for S undertook to consider introducing the relevant
provisions by way of an amendment bill.

Section 21 - Proceedings inter partes shall be held in open court unless otherwise
ordered by the court

(New Clause 19 to the Bill)

20. Hon Margaret NG, Hon Audrey EU, Hon Cyd HO, Hon Emily LAU and
Hon James TO considered it necessary to re-visit new clause 19, in particular, the
reason for including "external relations of the HKSAR" as one of the reasons for
holding all or part of the court proceedings in camera, as this provision had not been
fully discussed by the Bills Committee due to lack of time.

Review of the Ordinance

21. During the resumption of the Second Reading debate on the Bill, Hon Albert
HO, Hon Cyd HO and Hon Emily LAU expressed concern about the lack of time for
the Bills Committee to thoroughly scrutinise the Bill and certain amendments to the
Bill.  In the light of this, they were of the view that the scope of the stage two anti-
terrorism legislative exercise should be sufficiently wide for Members to re-visit the
Bill.  In response, S for S said that it was the established practice of the
Administration to constantly review all ordinances after they were implemented.
She further said that the Administration would naturally carry out a review of the
Ordinance after it had gained some practical experience.

22. Ms HO had also pointed out that as anti-terrorism measures were quite new,
other countries had also adopted a phased approach in the implementation of such
measures.  She considered that there was a need to observe whether there was
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relaxation of anti-terrorism measures internationally and to review the provisions in
the Bill periodically to ensure that they were in line with the international trend.

23. Ms HO's views in paragraph 22 above were raised again at the meeting of the
Panel on Security on 16 January 2003.  The Administration confirmed that it
intended to review the provisions in the Ordinance periodically to ensure that they
were in line with the international trend.

 
Undertakings made by S for S

24.   In her speech made during the resumption of Second Reading debate on the
Bill, S for S had undertaken/agreed to -

(a) review the compensation mechanism provided under new clause 16A
and report back to LegCo six months after the implementation of the
Bill (paragraph 18 above refers);

(b) consider introducing provisions relating to law enforcement powers by
way of an amendment bill (paragraph 19 above refers);

(c) give Members as much time as possible to examine the Bill in the stage
two anti-terrorism legislative exercise; and

(d) review the Ordinance after the Administration had gained some
practical experience (paragraph 21 above refers).

25. A copy of the speech made by S for S is in the Appendix.

Relevant papers

26. Apart from the two papers provided by the Administration mentioned in
paragraphs 2 and 18 above, members may wish to refer to the Bills Committee report
to the Council (LC Paper No. CB(2)2537/01-02) and the Official Record of
Proceedings of the Council meeting of 10 July 2002, which are available on the
LegCo website.
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