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CLEARING AND SETTLEMENT SYSTEMS BILL C1897

(3) A revocation of the designation of a designated system effected under
this section shall not operate so as to affect any settlement of a transfer order
effected through the system prior to the revocation taking effect.

Division 2—Obligations of designated systems

5. Obligation to inform Monetary Authority of name
and address, etc.

(1) Every person who, at the time of designation of a clearing and
settlement system under this Ordinance, is a system operator or settlement
institution of the system shall, within 3 days of the designation, inform the
Monetary Authority in writing of—

(@) his name, his place of business, a postal address and an
electronic mail address;

(b) the aspects of the management or operations of the system for
which he is responsible; and

(c) where the person is a corporation, the names and particulars of
the directors and shareholders of the corporation and the name
and particulars of the chief executive (if any) of the corporation.

(2) Where, subsequent to the designation of a clearing and settlement
system, there is any change to the particulars given or required to be given to
the Monetary Authority under subsection (1) in respect of the system, every
person to whom such change relates shall within 3 days of the change taking
effect inform the Monetary Authority in writing of the change.

6. Requirements applying to designated systems

(1) Every system operator and settlement institution of a designated
system shall ensure that the following requirements are complied with in
relation to the system, namely—

(a) that the operations of the system are conducted in a safe and
efficient manner calculated to minimize the likelihood of any
disruption to the functioning of the system;

(h) that there are in place operating rules that—

(i) comply with the requirements specified in subsection (2)
and with any prescribed requirements relating to the
operating rules of a designated system; and

(ii) provide for the system to be operated in accordance with
this Ordinance as it applies in relation to that system;
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CLEARING AND SETTLEMENT SYSTEMS BILL Cl1899

(¢) that there are in place adequate arrangements to monitor and
enforce compliance with the operating rules of the system,
including arrangements regarding the resources available to the
system operator;

(d) that there are available to the system financial resources
appropriate for the proper performance of the system’s
particular functions.

(2) The operating rules of a designated system shall—

(¢«) impose on participants requirements that are no less stringent
than the requirements imposed on participants under the other
provisions of this Ordinance;

(b) provide that if a participant becomes insolvent he may be
suspended from the system; and

(¢) provide for default arrangements which are appropriate and
adequate for the system in all circumstances.

(3) No change shall be made to the operating rules of a designated
system without the prior approval in writing of the Monetary Authority.

7. Safety and efficiency

(1) In this Ordinance, reference to the safety of a clearing and settlement
system includes in particular reference to—

(a) the extent to which the operating rules of the system provide for
certainty as to the circumstances under which transfer orders
effected through the system are to be regarded as settled for the
purposes of the system;

(b) the reliability and robustness of operation of the system;

(¢) control over access to the operations of the system; and

(d) the integrity of information held within the system.

(2) In this Ordinance, reference to the efficiency of a clearing and
settlement system includes in particular reference to—

(a) the speed and efficiency with which operations relating to
transfer orders within the system are carried out;

(b) the overall cost to a participant of his participation in the
system, having regard to the services provided by the system to
its participants;

(c) the reasonableness of criteria for admission as a participant in

the system; and

generally, the absence of measures having the effect of unfairly
limiting, or exploiting the absence of, competition in relation to
the functions performed by the system.

(d)
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CLEARING AND SETTLEMENT SYSTEMS BILL C1921

(b) for a consideration the value of which, in money or money’s
worth, is significantly less than the value, in money or money’s
worth, of the consideration provided by the second participant
or his principal.

(4) At the request of a system operator or settlement institution of a
designated system the Monetary Authority may, by notice published in the
Gazette, exempt the system operator or settlement institution from the
application of this section; and where such an exemption is in effect this section
shall not apply in respect of any transaction entered into by the system
operator or settlement institution (as the case may be) as first participant in his
capacity as such system operator or settlement institution.

(5) For the avoidance of doubt, nothing in this section has the effect of
derogating from section 18(2) or 20.

27. Right of relevant insolvency office holder to recover
transfer between 2 participants giving unfair
preference

(1) This section applies to any transfer of funds or securities from one
participant in a designated system to another, being—

(a) a transfer to which section 17 applies (other than a transfer that
forms part of a transaction to which section 26 applies);

(b) a transfer by which the participant who is the recipient of the
transfer (“first participant”) is given an unfair preference by the
participant making the transfer (“second participant”) or by the
principal of the second participant acting through the second
participant; and

(¢) a transfer that is effected at any time during the period of
6 months ending with—

(i) the presentation of a petition for the bankruptcy or winding
up of the second participant or his principal; or

(ii) the passing of a resolution of a creditors’ voluntary winding
up of the second participant or his principal.

(2) A relevant insolvency office holder acting in respect of the second
participant to a transfer to which this section applies or his principal is hereby
entitled to recover from the first participant to the transfer an amount
equivalent to the value of the transfer.

(3) For the purposes of this section, a transfer is a transfer as described
in subsection (1)(b) if—

(a) the first participant is a creditor of, or is a surety or guarantor
for any debts or liabilities of, the second participant or his
principal;
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CLEARING AND SETTLEMENT SYSTEMS BILL C1931

() may determine that any matter of fact has been established if it
has been established on the balance of probabilities.

(8) Assoon as practicable after completing the review, the Tribunal shall
deliver its determination made under subsection (6), with the reasons for its
determination.

(9) A determination made by the Tribunal shall be recorded in writing
and signed by the Chairman of the Tribunal, and shall then be registered in the
Court of First Instance; and a determination so registered shall be deemed to
be an order of the Court.

(10) The determination of the Tribunal is final and is not subject to appeal
except on a point of law.

(11) For the purposes of any proceedings in a court of law, a document
purporting to be a determination of the Tribunal that is signed by the
Chairman of the Tribunal shall, in the absence of evidence to the contrary, be
regarded as a determination of the Tribunal duly made, without proof of its
making, or proof of signature, or proof that the person signing the
determination was in fact the Chairman of the Tribunal.

34. Powers of Tribunal

(1) In relation to a review of a decision of the Monetary Authority under
this Ordinance, the Tribunal may—

(a) receive and consider any material by way of oral evidence,
written statements or documents, whether or not the material
would be admissible in a court of law;

(b) determine the manner in which any such material is received,

(c) by notice in writing signed by the Chairman of the Tribunal,
require a person to attend before it and, subject to subsection
(2), to give evidence and produce any article, record or
document in his possession or control relating to the subject
matter of the review;

(d) administer oaths;

() examine or cause to be examined on oath or otherwise a person
attending before it and require the person to answer truthfully
any question which the Tribunal considers appropriate for the
purpose of the review;

(f) order a witness to provide evidence for the purpose of the review
by affidavit;

(g) order a person not to publish or otherwise disclose any material
produced to the Tribunal;

(h) prohibit the publication or disclosure of any material the
Tribunal receives at any sitting, or any part of a sitting, that is
held in camera;
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CLEARING AND SETTLEMENT SYSTEMS BILL C1933

(1) stay any of the proceedings in the review on such grounds and
on such terms and conditions as it considers appropriate having
regard to the interests of justice;

(/) determine the procedure to be followed in connection with the
review;

(k) order that costs be paid to any party to the review or any person
who is required to attend before it for the purpose of the review;

(/) hear an application for stay of proceedings for a review at any
time before its determination is made; and

(m) exercise such other powers or make such other orders as may be
necessary for or ancillary to the conduct of the review or the
performance of its functions.

(2) Subsection (1)(c) does not empower the Tribunal to require—

(a) the banker or financial adviser of an applicant to disclose any
information relating to the affairs of any person other than the
applicant; or

(b) a solicitor or counsel to disclose any privileged communication,
whether oral or written, made to or by him in that capacity.

(3) No person shall—

(@) fail to comply with an order, notice, prohibition or requirement of
the Tribunal made or given under or pursuant to subsection (1);

(b) disrupt any sitting of the Tribunal or otherwise misbehaves
during any such sitting;

(¢) having been required by the Tribunal under subsection (1) to
attend before the Tribunal, leave the place where his attendance
is so required without the permission of the Tribunal;

(d) hinder or deter any person from attending before the Tribunal,
giving evidence or producing any article, record or document,
for the purpose of a review;

(e) threaten, insult or cause any loss to be suffered by any person
who has attended before the Tribunal, on account of such
attendance; or

(/) threaten, insult or cause any loss to be suffered by the Chairman,
or any member, of the Tribunal at any time on account of the
performance of his functions in that capacity.

(4) A person is not excused from complying with an order, notice,
prohibition or requirement of the Tribunal made or given under or pursuant to
subsection (1) only on the ground that to do so might tend to incriminate the
person.
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CLEARING AND SETTLEMENT SYSTEMS BILL C1945

46. Personal liability of company officers

(1) Where an offence is committed under section 39(1), (2), (3), (4) or (5),
40 or 43 of this Ordinance by a corporation and in committing the offence the
corporation is aided, abetted, counselled, procured or induced by, or the
offence is committed with the consent or connivance of, or is attributable to
any recklessness on the part of, a person mentioned in subsection (2), that
person (as well as the corporation) commits the offence and is liable to be
proceeded against and punished accordingly.

(2) The persons referred to in subsection (1) are—

(@) any director, manager or secretary of, or any other person
involved in the management of, the corporation;

(b) where the corporation is a system operator or settlement
institution of a clearing and settlement system, the chief
executive of the corporation; or

(¢) any person purporting to act in any such capacity as is described
in paragraph (a) or (b).

PART 6

MISCELLANEOUS

47. Power of Chief Executive to give directions

(I) After consulting the Monetary Authority, the Chief Executive may,
on being satisfied that it is in the public interest to do so, give the Monetary
Authority such written directions as he thinks fit as to the performance of any
function of the Monetary Authority under this Ordinance.

(2) The Monetary Authority shall comply with any direction given under
subsection (1).

(3) If a direction is given under subsection (1), a requirement in an
Ordinance that the Monetary Authority shall—

(a) form any opinion;
(b) be satisfied as to any matter (including the existence of particular
circumstances); or
(¢). consult any person,
for the purpose of performing any function to which the direction relates, does
not apply for any purpose connected with the performance of that function
pursuant to or consequent upon the direction.



