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To: Stanley TK CHAN/HKMA/HK@HKMA

cc: suannehou@hsbc.com.hk
fungyee.cheung@hsbc.com.hk
tonyyu@hsbc.com.hk

bcc:

From: susan.w.c.s.ng@hsbc.com.hk
Date: 19/05/2004 06:27 PM

Subject: Clearing and Settlement Systems Bill - Latest Draft

St anl ey

We refer to the latest draft Bill that is posted on the LECO s
website under LC Paper No. CB(1l) 1795/03-04(04), and advi se our
further conments as follow -

Cl ause 27A - Duty to report on conpletion of default proceedi ngs

This new cl ause i nposes duty on SI and SO to report on conpletion
of "any action taken under default arrangenents"” within 6
(wor ki ng) days.

For the "Default arrangenents”, we find that it is defined
very broadly in Oause 2(1), and the wording of 27A wi ||l
oblige a report even if one of the | ess serious "default"”
actions is taken, which may not involve any netting at all (as
is contenplated in C ause 27A(a)).

Wth reference to the correspondi ng section of the SFO (47),
"default proceedings” is defined nore restrictively to
effectively refer to the taking of proceedings or simlar
action (section 40(2)(a)) and closing out actions (Part 5 of
Schedul e 3).

W woul d be grateful if MA could consider to narrow down the
wordi ng of 27A to refer specifically only to the taking of
netting or closing out actions under the default arrangenents
and not "any action".

For the time limt of 6 (working) days, it appears to be
rather short for preparing the report. In conparison to $S47 of
the SFO, there is no tine limt inposed.



We woul d be grateful if MA could consider to |l engthen the tine
limt (if not renoved altogether).

Cl ause 40 (1) - Contravention of provision of Part 3

This new section nakes the failure to conply with 27A an of fence
and, under 46, conpany officers may be held personally liable for
t he of f ence.

While it is understandable to inpose a penalty for
contravention of 27A/it does not seemreasonable to inpose
personal liability on officers on a matter that does not
appear to have that nuch significance.

Pl ease consider that 40(1) should only apply if a person
contravenes 27A "w t hout reasonabl e excuse".

Clause 46 - Liability of conpany officers

We note that the new definition of "officer"” covers exactly

t he sane range of persons in the original wording of 46. Al so,
the "senior"” officers that is stated in the existing draft
version in Chinese appears only in the heading of the O ause
and not the text, and in any event, does not in any way
thereby restrict the definition of "officer"”.

Despite that both USD SI and HKICL have reiterated our points
several tinmes, we are disappointed to find that the | atest
version of this clause still has not addressed our concern.

We also refer to the "Coments from HKICL of 28 April 2004 and
the Adm nistration's Responses' on 7 May with regard to the
fol | ow ng:

Clause 50 - Imunity
Qur vieww Il largely be the same as for C ause 46.
Summary of Concl usion

W would like to confirmour understanding fromthe di scussion
anong the HKMA, HKICL and USD SI at the neetings as foll ows:

- the current arrangenents are considered to be adequat e,
- should any changes be required in the future, HKNVA wil|
consult with HKICL and HSBC before requiring those changes
to be inpl enented,



- areasonable tinme-frame will be allowed for inplenenting
t he changes.

Pl ease woul d you advise if otherw se.

Thanks and regards,
Susan
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The Hongkong and Shanghai Banki ng Corporation Limted
whose regi stered address is 1 Queen's Road Central, Hong Kong
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This E-mail is confidential. It nay also be legally privileged.

I f you are not the addressee you may not copy, forward, disclose
or use any part of it. If you have received this nessage in error
pl ease delete it and all copies fromyour systemand notify the
sender imredi ately by return E-nmail

| nt ernet communi cati ons cannot be guaranteed to be tinely, secure,
error or virus-free. The sender does not accept liability for any
errors or om ssions.
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