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Extract of therelevant paragraphs of the judgment re the court case
HKSAR v Leung Chun Wai Sunny (HCMA 152/2002)

17. | do not think there can be any dispute about these basic principles and also that a
mistaken belief could amount to a lawful excuse. In the case of Cambridgeshire and
Isle of Ely County Council v. Rust, Lord Widgery CJ, having analysed a number of
authorities on the application of ‘lawful excuse', gave the following interpretation of
the term in hisjudgment :

"1 think that in order for the defendant to have lawful excuse for what he did, he must
honestly believe on reasonable grounds that the facts are of a certain order when, if
they were of that order, he would have an answer to the charge, and indeed his
conduct would be lawful and not contrary to the law. | do not believe at any time one
can have lawful excuse for conduct because one is mistaken as to the law; everyoneis
supposed to know the law, but a mistaken of fact of the kind which | have described
seems to me to amount to lawful excuse.'

This formulation of the principle was expressly approved by Yang CJ (as he then was)
in the case of The Queen v. Li Wing Tat and Others [1991] 1 HKLR 731. This was
also a magistracy appeal case involving the use of a loudhailer, but the focus was
different. On the meaning of 'lawful excuse', the Chief Justice stated that :

‘The contention here is that because the police over a long period of time, some 18
years or more, have not prosecuted any person under either of the two sub-sections,
save for one single occasion when a boutique was summonsed for using a loudspeaker
without permit to attract passers-by, the defendants had an excuse in using loudhailers,
honestly and reasonably believing that it was permissible so to do. Similar arguments
were advanced in respect of the sub-s. (17) offences.

In this connection | need only refer to Cambridgeshire v. Rust [1972]2 QB 426. There
Lord Widgery, C.J. sitting with Saw and Wien, JJ, described the word 'excuse’ as a
reasonable belief that you have the right to do what you seek to do. A defendant
therefore has a lawful excuse if, on reasonable grounds, he is honestly mistaken as to
afact (at p. 433 E, p. 434B). He went on to say, 'l do not believe at any time one can
have lawful excuse for conduct because one is mistaken as to the law; everyone is
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supposed to know the law, but a mistake of fact of the kind which | have described
seems to me to amount to lawful excuse.”

18. However, recent judicial views appear to be that the defence need not show
reasonable grounds for the mistaken belief but that would be a relevant factor for the
trial judge to take into account, when such defence was raised, as to whether there was
such abelief on the part of the defendant.



