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Resumption of debate on Second Reading which was moved on 10 March
2004

MR ABRAHAM SHEK: Madam President, amid signs of market
improvements, the Financial Secretary delivered his maiden Budget speech on
10 March 2004. The tone he adopted in the Budget was a cautious and
conservative one. Except for the issuance of government bonds, there were
practically no major new economic of fiscal initiatives introduced. The general
consensus is that the Secretary played it safe, and rightly be so, as he seems to be
delaying the proposed controversial taxes, and avoiding to address the more
fundamental and structural economic problems of Hong Kong.

In terms of revenue, no new major levy, save an environmental "green"
tax, was introduced. The controversial proposal of a Goods and Services Tax
was subtly proposed without a real timetable for consultation, let alone
implementation. The idea of a land tax evaporated in the air. In terms of tax
concession, two existing minor schemes were extended: the salaries tax
deduction for home loan interest and the duty concession for ultra low sulfur
diesel.

However, the decision to pursue the issuance of government bonds on
bridge and tunnels is a breakthrough, considering that it is a change in direction
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from the Government's previous Budget position. The construction sector
which I represent welcomes this news, and is delighted to hear that the $20
billion in capital to be raised later this year will be spent mainly on infrastructural
projects, which in the Government's words, will hopefully bring long-term
economic benefits to Hong Kong. In this respect, I encourage the Government
to clearly spell out what is defined as "long-term economic benefits" and if there
are also other criteria in identifying capital projects eligible to be funded with the
newly raised capital. Any newly raised capital committed to infrastructural
projects should be in addition to the $29 billion committed in the Annual Budget.

Another request which my construction constituents have repeatedly called
for is the Government's extension of private sector participation in public
infrastructural projects. The sector therefore welcomes a $6 billion proposal to
re-channel the Sha Tin Water Treatment Works through the Public Private
Partnerships (PPP) programme. This latest project partially addresses the
sector's concern that the progress in implementing PPP is relatively slow. In
particular, they consider the Government has been unnecessarily cautious and
conservative in identifying projects of larger scale and scope. It should be
pointed out that the construction industry is not the only sector to benefit from
PPP or Private Finance Initiatives (PFI). The Government itself will be able to
launch more financially sustainable projects without further worsening the
budget deficit. Also, PPP would benefit the wider public through job creation.
Obviously, wider implementation of PFI or PPP will benefit the community as a
whole.

As for expenditure reduction, the Budget showed an even more notable
absence of new initiatives. The Budget's cost-cutting measures, including civil
servants' paycut, streamlining of departmental structures and downsizing of staff
entitlements, are all existing policy initiatives which were introduced by the
Secretary's predecessor. Admittedly, the Government's fiscal deficit has been
considerably eased by the recent property rebound. But the increased revenue
from land-related taxes is no cure for the financial problems which are structural
in nature. The ultimate goal of eliminating Hong Kong's fiscal deficit must not
be deterred simply because the economy is showing a mild recovery.

The major economic direction the Budget suggests is to revitalize the
economy and promote employment. Crucial to the revival of the economy is a
healthy property market. While both demand for flats and property sales have
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rebounced, land supply is still rather restricted. Real estate developers find it
difficult to replenish their land bank even though the Government has reopened
the application list since January. The main problem may be that the
Government has set the minimum guaranteed price at an unrealistically high
level — one which is well above market prices. The Government has at least
rejected five bids on the ground that they failed to meet the starting price. It is
only early this week that the Government accepted a developer's bid for two
residential sites, and agreed to resume land auctions next month. Fervent
bidding can well be expected at the auctions. While the Government's land
pricing policy seems to boost market sentiments in the short term, it is definitely
not good for the long-term, stable development of the property market. I
therefore urge the Government to set the starting prices for new land at a level
which is in line with market prices. As for the premiums levied for land under
modification, the Government should also set a realistic level so as to encourage
more modification. Then, more land supply will be pumped into the system as
the market requires.

Another major economic direction the Budget suggests is for Hong Kong
to further integrate with the Mainland. To guide our business development, the
principle of "market leads, government facilitates" has been proposed — this
being an alternative expression for "small government, big market".
Accordingly, the Government will aim to further assist the business sector in
tapping new opportunities which arise from the Mainland/Hong Kong Closer
Economic Partnership Arrangement (CEPA). As well, it will enhance and
better co-ordinate economic and infrastrucutral developments on Lantau Island.
So far, almost 400 applications from local manufacturers have been granted
zero-tariff exemption for their Hong Kong produced goods. These goods
consist of mainly pharmaceutical drugs and blank compact discs, which belong to
the low tariff category and have relatively low added value. The more lucrative
potential benefits opened up by CEPA — that of attracting newer industries with
higher value-added production processes to enter the territory and helping our
industries move up the value chain — have yet to be realized. This is one key
aspect of CEPA which the Budget has not given much attention to. But it is one
which the Secretary must put more focus on during his term.

Although there have been significant improvements in market sentiments
over the past few months, fundamental economic problems do remain. The
recent market rebound will not be sustainable if the economy is still undergoing
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restructuring, and if the gap between available jobs and qualified workers widens.
The other economic paths mentioned in the Budget, such as stimulating tourism
and strengthening our financial services, offer no easy solutions to the structural
umemployment problem. The fact is, it is not just blue-collar jobs which have
been lost. More and more white-collar positions are vanishing too. Here, the
"market leads, government facilitates" principle should not mean it will just be a
hands-off style of governance. It should be about doing the right thing at the
right time. The Secretary should proactively lay out options, the "opportunity
cost" and strategies which Hong Kong may adopt in speeding up the
restructuring process. Already, some labour unions have expressed concerns
that Hong Kong may enter an era of "jobless recovery": that the economic
situation may improve but local employment may not. Obviously, it is
imperative to strive for a broad consensus.

I agree with the general view that we should not be too harsh with the
Secretary's conservative approach. After all, this is his first ever Budget, but
he should realize that time is of the essence. He should not expect to have a
long honeymoon period with the public. What Hong Kong needs now is
leadership not only in fiscal policies but also in every aspect of administration.
Mr Financial Secretary, we have faith in you and now is your turn to prove to us
that you can do it.

Lastly, before I conclude, Madam President, I would like to give due
recognition to the former Financial Secretary, who in his previous Budgets has
laid a strong foundation for making Hong Kong what it is today, so that we can
have a very good Budget this year. With these words, I support the motion.
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MISS MARGARET NG: Madam President, I thank the Honourable Frederick
FUNG for moving this debate. Decisions are being made by the Chief
Executive and the National People's Congress Standing Committee (NPCSC)
affecting Hong Kong's fundamental interests, one after another with
unprecedented swiftness. Yet, no due process is being followed or even
considered. No opportunity is given to the Hong Kong public to make a
representation before irrevocable steps are taken. But for the motion this
evening, this Council, elected to represent the residents of the Hong Kong
Special Administrative Region (HKSAR) under the Basic Law, will have been
deprived of any participation in these momentous processes. It will be an
abdication of responsibilities and an insult to our offices which history will not
forgive.

Yesterday, the Article 45 Concern Group (Concern Group), of which I am
a member, issued its Opinion No. 3 as a matter of urgency because it recognized
the vital importance of the events which are taking place. In my speech, I shall
incorporate as much of this Opinion as time allows me, for I endorse the views
stated there wholeheartedly.

The recent Interpretation of the NPCSC promulgated on 6 April 2004
raises important constitutional issues which go to the heart of "one country, two
systems".

The Interpretation requires the Chief Executive to make a report to the
NPCSC as regards whether there is a need to amend the methods of selecting the
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Chief Executive and forming the Legislative Council. Further, it also requires
the NPCSC to make a "determination" in accordance with the actual situation in
the HKSAR and the principle of gradual and orderly progress under Articles 45
and 68 of the Basic Law.

On 15 April, the Chief Executive submitted a report to the NPCSC,
having endorsed the first and second reports of the Constitutional Development
Task Force (the Task Force). In his report, the Chief Executive stated that in
his view, the methods of selecting the Chief Executive and forming the
Legislative Council should be amended. He also set out nine factors to which
he said "we ought to have regard" in considering how the methods should be
changed.

The NPCSC is now poised to make its decision in response to the Chief
Executive's report. Because of this, the Concern Group's Opinion No. 3
focuses on this aspect of the Interpretation, and does so in the context of four
matters: (1) its scope; (2) its constitutionality; (3) the importance of
constitutional self-restraint; and (4) the need for procedural safeguards.

In our opinion, this power of "determination" has to be carefully
scrutinized. This is not a power which is actually provided for in any provision
of the Basic Law. Whenever the Basic Law gives a power or role to the
NPCSC, that role or power is actually spelt out and circumscribed. See, for
example, Articles 17 and 18.

Even taking the Interpretation at its face value, what the NPCSC is
required to determine is simply whether there is a need to amend the methods,
not anything else; in particular, not what amendments to make or not to make.
The determination is to be made in the light of the actual situation in the HKSAR
and according to the principle of gradual and orderly progress.

This point is an important one. When the Chief Executive in his report
requests the NPCSC to determine whether the method "may be amended", he is
not referring to any particular proposal. He 1is simply asking for a
determination of the need for amending the methods. A determination to that
effect will give the green light as required by the Interpretation to set in motion
the processes within the HKSAR.
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This is clear also from the recommendation of the second report of the
Task Force which is accepted by the Chief Executive.

In short, the Interpretation should not be used as an instrument to put
fetters on the HKSAR which are not found in the Basic Law and thereby denude
it of its ability to make the decisions which form part of the "high degree of
autonomy" promised in the Joint Declaration and given to it under the Basic Law.
Nor should it be used as an umbrella for introducing political fetters under the
guise of legal or further legal interpretations.

I will deal with the constitutionality of the Interpretation itself briefly.
May I refer Honourable Members to the opinion of the Concern Group for the
detailed arguments, copies of which I have provided to Members already.

The point is not simply whether the NPCSC, under the Chinese
Constitution, has the power to interpret, supplement or even, within certain
limits, to amend the laws of the People's Republic of China. The point is
whether any purported exercise of the power is consistent with the constitutional
scheme mandated by the Basic Law. Under Article 158, the NPCSC has the
legal power to "interpret" the Basic Law. However, the amendment of the
Basic Law is dealt with under Article 159, and the power of amendment is vested
in the National People's Congress (NPC), not in the NPCSC.

In fact, Article 159 goes on to provide that no amendment to the Basic Law
shall contravene the established basic policies of the People's Republic of China
regarding Hong Kong. This is a limitation which is contained, not in the
Chinese Constitution, but in the Basic Law.

This means that the NPC has, by an act of constitutional self-restraint in
the form of Article 159, limited its own power of amendment. It has done so
presumably because it wishes to provide a constitutional guarantee (and thus to
ensure Hong Kong people and the rest of the world) that those basic policies,
enshrined in an internationally legally binding treaty, will not be unilaterally
changed. Among those basic principles is authorizing the HKSAR to exercise a
high degree of autonomy.

This also means that the NPC, which is the highest organ of state power
under the Chinese Constitution, has limited the powers of its own NPCSC.
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Thus, we cannot simply look at what powers the NPCSC has under the Chinese
Constitution in relation to Chinese laws in general, without referring to such
limitations as may be contained in the Basic Law. To treat the Basic Law just
like any other mainland Chinese law is to ignore the fundamental principles of
"one country, two systems" mandated under Article 31 of the Chinese
Constitution.

The importance of constitutional self-restraint on the part of the Central
Authorities cannot be overestimated. "One country, two systems" cannot exist
unless the sovereign power is prudent in the exercise of power. Because the
People's Republic of China is a unitary state, the Central Authorities have a
reservoir of power which can be used to protect and enhance the "high degree of
autonomy" promised to the HKSAR. It can also be used to destroy it. That is
why Article 20 empowers the Central Authorities to give "other powers" to the
HKSAR, that is, more powers than already specifically given. What it does not
envisage is the taking away of powers already given as a part of the established
basic principles of the People's Republic of China regarding Hong Kong.

Any indiscriminate exercise of power by the NPCSC will only result in the
confusion of systems, the rule of law in the HKSAR being undermined, and "one
country, two systems" being put at risk of becoming "one country, one system".
The safeguards expressly given within the provisions of the Basic Law will
become uncertain and will take on a different meaning as and when they are
"interpreted" by the NPCSC.

The "legal realist" might well say that it would not make the slightest
difference whether we are right or wrong in thinking that the Interpretation had
added prerequisites, or that the NPCSC had purported to give itself a power of
"determination” not found in the Basic Law. The "legal realist" might well
indeed say that it does not matter what we think: The Interpretation must be
taken as a given and that even if it is challenged, it is inconceivable that the
NPCSC will rule against itself or that the NPC will countermand the NPCSC's
ruling.

We are only too painfully aware of the political realities, but as lawyers
committed to upholding the rule of law, we take the existence and limits of
constitutional power seriously and are duty bound to express our honest opinion
if we think that those limits have been transgressed, or if the power has been
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exercised without due regard to the need for constitutional self-restraint or
proper procedural safeguards. It is important to distinguish between
interpretation and amendment (as the Basic Law does), and between the
interpretation proper and what is sought to be imposed by way of "explanation”
or by any other means which does not in itself have the force of law.

We all have a stake in the success of "one country, two systems".
Constitutional and procedural safeguards are needed and this will require the
taking of the following steps (among others):

(a) to establish through mutual discussion and thorough consultation
within the HKSAR the principles and rules governing the NPCSC's
exercise of the power to interpret the Basic Law, having regard to
"one country, two systems", Hong Kong's "high degree of
autonomy" and keeping Hong Kong's previous systems unchanged
for 50 years, including the rule of law under the common law
system;

(b)  to establish through mutual discussion and thorough consultation the
procedure to be adopted to give Hong Kong people the opportunity
to be heard before the NPCSC decides whether or not an
interpretation should be made, and if it is to be made, on the draft
interpretation itself;

(c)  to establish through consultation with the HKSAR the procedure and
format of the report of the Chief Executive to the NPCSC and of the
scope and limits of any "determination" of the NPCSC so as to
maintain the greatest degree of transparency and accountability, and
especially, a procedure should be established for Hong Kong
residents to require the Chief Executive to make a report if there is a
need to change, but he fails to do so.

Madam President, we in the Concern Group regret that the Interpretation
was made without any of the above steps being taken or even considered. In
our views, meetings to explain the Interpretation after the event are no substitute.
We call for more regular and open channels for dialogue between the Central
Authorities and all sectors of the HKSAR, regardless of political conviction.
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