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These certificates are, we consider, having regard to the statutory provisions
relating to them, of great evidential worth which is in no way lessened by the
care evinced by the stafl of the Department of Rating and Valuation in their
preparation. It must not be overlooked that before the certificate is issued, the
premises have been visited. True, the officials concerned measure the
individual parts of the premises and attribute to each part a percentage user
and they may well be wrong (as the trial judge thought they were here) in their
altributions. They also, however, have an opportunity, by their visit of
assessing the overall effect of the occupancy, an advantage not enjoyed by the
trial judge. When the intimation (as to the right of appeal) to the tenant
endorsed on the certificate is ignored, his position becomes the more
untenable. The trial judge is, of course, entitled to look at all the evidence to
see if the prima facie evidence afforded by the centificate is rebutted but it was
for the respondent to show that it is rebutted not for the appellant to show that
it is not.

Whilst the evidence of the nature of the occupation permit (which was
issued in 1954) is of no great assistance to me given the actual use of the
premises since before 1986, 1 have been assisted by the evidence before
me relating to the size and profitability of the laundry business run by the
defendant and, before him, by his sister-in-law Madam Cheung. It was
plainly substantial.

I am quite satisfied that the primary user of the premises known as
Ground Floor (including cockloft) 10A Davis Street Hong Kong during
the relevant period was non-domestic — it was business user; that
accordingly the premises fall within Pt V of the Ordinance, and the Notice
to Quit dated 22 August 1997 brought the defendant’s tenancy to an end
on 28 February 1998.

Accordingly, I make the declaration sought by the plaintiff that the
defendant was in wrongful and unlawful occupation of the premises
between 28 February 1998 and 12 August 2000,

I'make a costs order nist in favour of the plaintifT.

Reported by Kennis Tai

H

H

[2000] 4 HKC HKSAR v Lam Geotechnics Lid (Beeson )} 367

HKSAR v LAM GEOTECHNICS LTD

COURT OF FIRST INSTANCE
MAGISTRACY APPEAL NO 379 OF 2000

BEESONJ
8 SEPTEMBER, 20 NOVEMBER 2000

23 1 Safety — Duty to fence machinery — No provision made for
:’:;;lllr::g :::'li(tersia ‘tg’ the sali);faclion of the Commissioner’ ~ Whether o:ms lllll
defence to prove satisfaction of Commissioner — Whether w-ording to the
satisfaction of the Commissioner’ too vague and uncerlmp - Whelh;r
regulation ultra vires ~ Construction Sites (Safety) Regulations (Cap 59)

reg 44(1)(c}

Statutes ~ Subsidiary legistation — Construction Sitf:s. {Safety) Regulallt?ns
reg 44(1)(c) — Duty to fence machinery ~ No provision made f?r f?ncmg
criteria ‘to the satisFaction of the Commissioner” - Whether “_rordmg to the
satisfaction of the Commissioner’ too vague snd uucerlal.n — Whether
regulation ultra vires — Construction Sites (Safety) Regulations (Cap 59)

reg 44(1)(c)

AR AR R E A — AR e T - AR TERER
%J AR T - BAATHEEERLENRE - rﬁ'f:‘?ﬁ
#, —-ﬁ:&%k%ﬂ#ﬂ‘%ﬁ—ﬂﬂi%ﬂ*ﬁ— (R (&2
YHRAY (F 59 F)F 44()c) 8

A GE R (22) M) B a4y - B3 RRM F4E - &
A TEAERRE HREAENT - TRERE, ~WR
T AL MA T B - B R T - (GERRE (ZE) A (
¥ 59 F) F aa)(e) &

The appellant, the contractor responsible for a d.rilling rig, was summonseq for
a contravention of reg 44(1)(c) of the Conslructlop Sites (Safe.ty) Regu!auons B
(CS(S)R)'i"made under the Factories and Industrial Undertakings Ordmancz’T
(Cap 59). Under reg 44, a contractor had a duty to ensure lhat. every dangerous
part of the machinery was securely fenced to the satisfaction of the
Commissioner of Labour. In ruling that the appellant had a case to answer, the
magistrate held that reg 44 imposed on the defence or persons in thfa ppsﬂmg; l?f
the appellant that the fencing arrangements would satisfy the Commlsspnf.r._ ri
evidence showed that the fencing of drilling rigs was a matter for individua
contractors before this incident, and there were no specific gmdc.hnes gencra.lly
about the need for guards for drilling rigs. The appellant was convu:lf,d after trial.

The appellant appealed against the conviction on three gro_unds: i) reg 44 was
ultra vires the enabling powers conferred on the Commissioner by thf: }_mrenf
Ordinance by including the words ‘to the satisfaction 9f the Commissioner
because it [ailed to prescribe the fencing criteria \yhlch' would satisfy 'h?
Commissioner; accordingly, the magistrate was wrong in ruling that there was a
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' case to answer and that the appellant had the onus of ensuring secure fencing to
the satisfaction of the Commissioner; (ii) even if the onus was on the appellant, it
had discharged that onus; and (iii) the magistrate wrongly disallowed questions
put by defence counsel to elicit evidence about the past policy and practice of the
Commissioner relating to fencing of drilling rigs which satisfied him,

Held, allowing the appeal:

(1) The regulation-making power under which the CS(S)R were promulgated
was conferred on the Commissioner by s 7 of the Factories and Industriai
Undertakings Ordinance. Under s 7, regulations could be made to prescribe

means of ensuring safety of persons in industrial undertakings, Section 7(1)}0):

enabled duties to be imposed on proprietors, contractors and persons employed
and was the enabling power which must be regarded as ancillary to the specific
enabling powers in paras (a) to (n); and {p)iof s 7(1)xThe Commissioner was
obliged to prescribe the means of ensuring safety, or of securing the removal of
danger. Until he did so, he could not make provision of such means the subject of
a duty (at 374F-H, 375F-H).

(2) The elements of the offence purportedly set out in reg 44 were therefore
incompletely defined because of the uncertainty in the words ‘to the satisfaction
of the Commissioner’, which meant that those who were required to regulate
their conduct according to the regulation could mot ascertain, before a
prosecution was brought, what fencing measures  would satisfy  the
Commissioner. Accordingly, reg 44 in its current form was ultra vires its enabling
legislation, Attorney General v Chin Chun Hoo (Crim App 925/1983, unreported)
not followed (at 3751-376R).

(3) Ifreg 44 did place an onus on the appellant of ensuring secure fencing to
the satisfaction of the Commissioner, the appellant had established, on the
balance of probabilities, that the Commissioner had been satisfied with the
guarding arrangements and he had succeeded in discharging the omus. In
determining this question, the court had to take into account the objective effect
of the promulgation of the Commissioner's standards. In the present case, the
Labour Department had failed to make known any requirements for guarding of
machinery, whether generally to the industry or to the appellant. The rig in
question was never examined by the inspectors and there were no specific written
guidelines stating whether any guards were required. Further, the magistrate
wrongly restricted the appellant from questioning on relevant matters, once he
had ruled that there was an onus on the appellant to show that the Commissioner
had been satisfied. That could only be done by reviewing on a wide ambit
industry practices and the Labour Department attitude as manifested over a
period of time (at 376C-D, 3761-377B, 3771-378A, 378F-379A).

Cases referred to

Attorney General v Chin Chun Hoo (Crim App 925/1983, unreported) (HC)

John Summers & Sons Lid v Frost [1955] AC 740, [1955] 1 All ER 870,
[1955] 2 WLR 825 (HL)

Rv Meyer Aluminium Lid (MA 807/1 984, unreported) (HC)

Utah Construction & Engineering Property Ltd v Pataky [1966) AC 629,

. [1965] 3 All ER 650, [1966] 2 WLR 197 (PC)
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islation referred to
[égﬁslruclion Sites (Safety) Regulations (Cup 59) regs 44(1){c), 450
Factories and Industrial Undertakings Ordinance (Cap 59) s 7(1), (2}, (5)
Factories and Industrial Undertakings Regulations (Cap 59) reg 24(a)
Factories and Workshops Ordinance (No 18 of 1937)
Factories and Workshops Regulations 1937 regs 13(a), (b), (g)
Factories Act 1937 [Eng] ss 12, 14, 60

itorial note: for a discussion of the grounds ftor challenging subsSdIur)(
Iegi[fl‘::i’gn generally, see further Halsbm-y_-y Laws ‘nf Hong Kc:m ¢ Vol 23', f;?;l;lz:‘
[365.119); reg 44 of the Construction Sites (Sutety) chulauonj. r;clg,l; @ of
Factories and Industrial Undertakings chglauons (Cap 59} an E { ol the
Factories and Industrial Undertakings Ordinance (Cap 59) provide, so far ¢

material, as follows:
44 sFencing of machinery
(1} A contractor shall ensure that —

(a} every Aywheel and moving part of any prime mover;
: 18si hinery; and
(b) every part of transmission mac /s '
(¢} every dangerous part of other machinery (whether or not driven by

mechanical power),

for which he is responsible is securely fencc_d to the sausf;xenon 0{, lh.;:

Commissioner unless it is in such a position or of such construction as to be a

safe to every workman on the construction site as it would be if it were

securely fenced.

(2) Where under para (1) parts of any machinery are re:qum:(! to be mﬂceldé
the contractor shall ensure that the tencing is kept in position whi f: t'll
parts are in motion or in use, except where the parts are necesaar;) y
exposed for examination or for any lubrication or adjustment shown by
the examination to be immediately necessary.

7. Power of Commissioner to make regulations, etc.

(1) The Commissioner may in respect of indusirial undertakings hy
regulation prescribe or provide for —

i s in industriat undertakings
h) means of ensuring the safety of persons in in ; ng
® and of relieving persons suffering from the effects of accidents 1
industrial undertakings; (Replaced 4 of 1969 5 6)
(i) means of securing the removal of any danger or defect;

imposi i i : ¥ ] employed;
imposing duties on proprietors, contractors and persons employ

(Amended 52 of 1973 5 3} N - .
(p) generally, carrying into effect the provisions of this Ordinance.

24.:Fencing of dangerous platforms, liquids, etc
"~ "In every notifiable workplace — (50 of [985 5 9)
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(2) all platforms, pits and openings in floors and every other place liable
to be dangerous to persons; and

(b) ...,

shall be securely fenced to a height of not less than %00 millimetres or

otherwise protected to the satisfaction of the Commissioner. (LN 238 of
1984)]

Appeal

This was an appeal by Lam Geotechnics Ltd against a conviction for faiting to
ensure that its drilling machinery was securely fenced to the satisfaction of the
Commissioner of Labour contrary to reg 44(1)(c} of the Construction Sites
(Safety) Regulations (Cap 59). The facts appear sufficiently in the following
judgment.

James Collins (Liu Choi & Chan) for the appellan.
Henry Hung {Director of Public Prosecutions) for the respondent.

Beeson J: The appellant company appeals against its conviction for a
contravention of s 44(1){(c) of the Construction Sites (Safety) Regulations
(CS(S)R) made under the Factories and Industrial Undertakings
Ordinance (FTUQO) (Cap 59).

The particulars of the information were that the appellant on 6 January
1999, being the contractor responsible for a machine, namely a drilling
rig at Kong Sin Wan Reclaimed Area ... ‘did fail to ensure that every
dangerous part of the machinery was securely fenced to the satisfaction of
the Commissioner, such machinery not being in such a position or of such
construction as to be as safe to every workman on the construction site as
it would be if it were securely fenced.’

There was no dispute about the facts of the case. The site was in an area
being considered for the construction of a highway to link the northern
shore and western shore of Hong Kong Island. The appellant was engaged
by the HKSAR Government to determine the alignment for part of the
route, To carry out this task soil samples were required from areas along
the route.

A labour sub-contractor (PW3) working for the appellant was with his

. employee (PW4) using a drilling rig to obtain soil samples at the site. The

appellant owned the drilling rig which had a shaft which revolved at 1000
to 2000 revolutions per minute, with a guard to fence off the shaft, The
guard did not provide complete fencing, a gap of about 24cm was not
covered, PW4 was standing near the rig when he slipped, his clothing
came into contact with the exposed part of the rotating shaft and his nght
arm was torn off,
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Grounds of appeal

The main ground of appeal was that the magistrate erred in law by ruling
that appellant had a case to answer, insofar as he held the words ‘shall
ensure that ... every dangerous part of ... machinery for which he is
responsible is securely fenced to the satisfaction of the Commissioner ...,
in the subsidiary legislation on which the relevant criminal liability was
founded, should be construed as affording a defence, which appellant had
the onus of establishing on a balance of probabilities.

The appellant argued that the elements of the offence were
incompletely defined by reg 44, because of ambiguity and uncertainty
inherent in the words — ‘to the satisfaction of the Commissioner’, which
qualified the absolute obligation to ensure that dangerous parts of
machinery were securely fenced. Further, persons, including l‘hc
appellant, who were required to regulate their conduct in accordanc.c with
reg 44, could not ascertain, unless and until a prosecution was instituted,
what fencing measures, falling short of complete observance of the
unqualified obligation to ensure secure fencing, would satisfy the
Commissioner.

The appellant argued that the regulation was ultra vires enabling
powers conferred on the Commissioner by the parent Ordinance, because
by including the words ‘to the satisfaction of the Commissioner’, 1(.fa!lcd
to prescribe with sufficient particularity the elements of a cnmu!al
offence, either the means of ensuring the safety of persons in industrial
undertakings, or, the means of securing the removal of any danger or
defects.

The elements of the offence were not sulficiently defined unless
fencing criteria which would satisfy the Commissioner for the purposes
of reg 44 were prescribed by law, or alternatively, if not prescribed by law,
the Commissioner had previously taken sufficient steps to notify what his
criteria were, either generally, or, at least, to the appellant company.

The prosecution had to prove beyond reasonable doubt that the
appellant had failed to fence according to such criteria. Failure to fence to
the satisfaction of the Commissioner could not be established simply by
the Commissioner instituting a prosecution for contravention of reg 44.
Counsel for the appellant submitted that the charge should be struck out
or, alternatively, that the court should find the prosecution had not
established a prima facie case against the appellant.

Ground 2

The second argument was that even if the court decided the magistrate
rightly held reg 44 imposed an onus on the appellant to show the
Commissioner was satisfied with the fencing arrangements, the appellant
had discharged that onus, The appellant relied on the arguments made to
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the magistrate as to the correct approach to be adopted by the court, in
deciding whether the Commissioner has indicated expressly or impliedly
that he is satisfied with fencing arrangements.

Ground 3

This ground, (which assumed that the magistrate was right in law as to the
burden cast on the appellant} was that the magistrate wrongly disallowed
questions put by defence counsel when cross-examining prosecution
witnesses to elicit evidence about the past policy and practice of the
Commissioner relating to fencing of drilling rigs which satisfied him,
Defence counsel’s attempts to adduce evidence to discharge the onus, had
been impeded or prejudiced.

CoNSIDERATION 0F GROUND 1

Regulation 44

Regulation 44 of the CS(S)R, including the words ‘to the satisfaction of
the Commissioner’ derives from the Factories and Workshops
Regulations, made under the Factories and Workshops Ordinance No 18
of 1937, which came into force on 1 January 1938. The Ordinance
appears to have followed the United Kingdom Factories Act 1937,
although in simpler form.

The 1937 Hong Kong Regulations regarding the duty to provide
protection from dangerous parts of machinery are expressed differently
from their equivalents in the UK legislation,

Mr Collins, for the appellant, contended that reg 44 is apparently the
sole survivor of a style of legislative drafting and an adminisirative
outlook from a period in the colonial era when, he opined, challenges to
the vires of subsidiary legislation were rare, with the emphasis more on
administrative control than on the observance of strict niceties of the law.

Regulations 13(a) and (b) of the 1937 Regulations follow closely ss 12
and 14 of the UK Factories Act 1937. The appellant accepted the principle
in John Summers & Sons Ltd v Frost {1955} AC 740 that a provision
which requires, for example ‘every dangerous part of any machinery
should be securely fenced’ imposes an absolute obligation which must be
fulfilled, even if the practical consequence of so doing is that the
machinery becomes commercially unusable.

However, the 1937 Regulations (reg 1) defined ‘securely fenced’ to
mean ‘securely fenced to the satisfaction of the Commissioner’. It was
submitted that that definition radically changes the character of the
offences constituted by contraventions of regs 13¢a), (b) and (g) of the
1937 Regulations and their contemporary legislative descendant, which is
reg 44 of the CS(S)R.
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Although the duty remains absolute, it is modified to the extent that the
absolute obligation to fence is to be in a manner which meets the
Commissioner's satisfaction. This requires, necessarily, that the measures,
standards or criteria which would, or do, satisfy the Conunissioner in
respect of any particular circumstances coming within the ambit of the
regulation,” shall be made known before any prosecution for a
contravention, If not, a person subject to the duty does not know what he
must do to fulfil it and is unable to ensure he does not risk breaking the
law.

The appellant contended that if the Commissioner possesses and
exercises a quasi-legislative power to determine by administrative
decision what state of affairs amounts to the commission of a criminal
offence, he can keep the elements of actus reus hidden. This gives him a
dispensing power to decide, at his discretion, that a particular state of
affairs is, or is not, a contravention of the regulation.

The respondent argued, both at trial and on appeal, that by the actual
decision to prosecute, the Commissioner, the prosecuting authority under
the Ordinance, has given sufficient indication that the fencing is not to his
satisfaction. The appellant argued, in my view rightly, that such reasoning
cannot be correct. :

The appellant submitted that the Commissioner must reveal in
advance, not ex post facto, what does satisfy him; if not, the offence
tainted with uncertainty. Those who bear the duty thus risk criminal
liability for what the appellant termed ‘an indefinite spectrum of factual
scenarios’. The appellant argued that reg 44 as a provision of subsidiary,
not primary, legislation, was subject to the ultra vires doctrine.

Viewing comparable legislative provisions does not help decide the
point as the words ‘to the satisfaction of the Commissioner’ are used
rarely. There do not appear to be any cases in which these words, in the
context of reg 44, have been examined. At an earlier time, reg 45 of the
CS(S)R provided that working platforms, openings in floors and ‘every
other place liable to be dangerous to persons’ should be *securely fenced
to a height of not less than three feet, or otherwise protected to the
satisfaction of the Commissioner.’

In Attorney General v Chiv Chun Hoo (Crim App 925/1983,
unreported), Cons JA held that this provision created one offence, and not
as was argued before him, two separate and distinct offences. All the
prosecution had to do under reg 45 was prove that the place, being a place
within the scope of the provision, was not securely fenced to a height of at
least three feet. Whether the fencing was secure was a matter for the court
to determine on the evidence. That provision thus set out clearly the
criterion so those subject 10 it knew how to satisfy it.

Cons JA considered that the additional words ‘or otherwise to the
satisfaction of the Commissioner’ merely provided a defendant with ‘a
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possible means of escape from the liability that would otherwise fall upon
him’. The prosecution had to prove the failure to fence to the requisite
height, thereafler it was for the contractor to show, if he could, that the
Commissioner was satisfied by some other action on his part.

A similar provision occurs in reg 24(a) of the Factories and Industrial
Undertakings Regulations, also made under (Cap 59) (FIUO). In R v
Meyer Aluminium Ltd (1985) (MA 807/1984, unreported) the meaning of
the regulation was considered. An employee fell into an unfenced
stairwell and was killed. There was evidence that the Commissioner’s
inspectors had visited the site on earlier occasions but did not complain
about the state of the stairwell. Leathlean J said ‘if the appellant had
succeeded in proving upon the balance of probability that the stairwell
was protected to the satisfaction of the Commissioner it was entitled to be
acquitted’. That case was remitted to the magistrate to make findings
‘whether the evidence that none of the inspections prior to the accident
prompted any complaint by the Commissioner about the stairwell
warrants the inference that the stairwell was protected to the satisfaction
of the Commissioner’.

Regulation 44 of the CS(S)R differs in structure. The duty is not laid
down by reference to clearly specified criteria. There is no question of ‘or
otherwise to the satisfaction of the Commissioner’, The prosecution under
reg 44 must prove all the elements of the offence. According to the
appellant, the provision does not cast a burden on a defendant to show on
a balance of probabilities that the Commissioner was satisfied.

The application of the doctrine of ultra vires to reg 44

The regulation-making power under which the CS(S)R were promulgated
is conferred by s 7 of the FIUO on the Commissioner. By s 7(5)
regulations made can provide that contravention of specified provisions
shall be an offence and may provide penalties for those offences.

Mr Collins identified three regulation-making powers in s 7(1)(h)(i)
and (o) as providing appropriate vires for reg 44. Section 7(1)(h) enables
regulations to prescribe ‘means of ensuring safety of persons in industrial
undertakings’; s 7(1)(i) enables the prescription of ‘means of securing the
removal of any danger or defect’. Section 7(1)(0), which appears the most
relevant, enables duties to be imposed on proprietors, contractors and
persons employed.

Section 7(2) enables the Commissioner to make ‘special regulations’
as appears to him to be reasonably practicable to meet the necessity of
particular cases where he is satisfied that it is warranted. This power is
expressed to be without prejudice to the generality of the power to make
regulations under sub-s (1). Section 7(2) is almost identical to s 60 of the
Factories Act 1937, which conferred a similar power on the Secretary of
State in the United Kingdom.

H
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In Attorney General v Chiu Chun Hoo (supra), Cons JA distinguished

an authority on which the contractor in that case had sought to rely; the
case of Utah Construction & Engineering Property Ltd v Paraky [1966}
AC 629, an appeal from the Supreme Court of Ncw South Walcs: 10 the
Privy Council. That case held a regulation requiring ll!al “cvery drive and
tunnel should be securely protected and made sale for the persons
employed therein’ to be nltra vires.

The enabling powers in Utah Construction uullf()i'iscd regulations for
the manner of carrying out excavation work and safeguards and measures
to be taken to secure the safety of persons doing such work. The Privy
Council struck down the regulation as being l!njustiﬁed under either
provision, as it did not empower the imposition of a duty on employers to
make a tunnel or drive absolutely safe and secondly, because the
regulation did not indicate what measures ought to be taken,

Cons JA distinguished reg 45 CS(S)R, which he was qons:idering, fro_m
the defective regulation in Utah Construction, because it did not require
the contractor to make the place absolutely safe, but on!y lo meet the
designated fencing criterion. ‘If he did that, lhe is immune from
prosecution. He may instead, as already indicated, approach the
Commissioner for dispensation. But in either of the events he will krw_w
what he has to do.’ (Attorney General v Chiu Chun Hoo, supra) (emphasis
supplied)

Mr Collins, submitted that under reg 44, the contractor does not know
what to do and he should not be driven, as the respondent suggested, to
seek the Commissioner’s approval every time he is in doubt about
whether he has complied properly with the regulation.

Cons JA expressed doubt whether para 7(1)(0) of FIUO took the
Commissioner’s powers any further than those granted to him by the
remaining paragraphs of s 7(1), Mr Collins submitted that su(Eh doubt was
well-founded, because s 7(1){o} is an enabling power which must he
regarded as ancillary to the specific enabling powers in paras (u.) o .(u).
Para (p) which follows, is of a similar nature, penerally carrying into
effect the provisions of this Ordinance.

If that is so, Mr Collins suggests that the Commissioner is obliged o
prescribe the means of ensuring safety, or of securing the removgl_ot
danger. Once he has done that, he may, under para (o), make the provision
of such means the subject of a duty. It is submitted th.at reg 44 of the
CS(S)R is ultra vires the FIUO since it does not prescribe the means of
securing safe fencing.

Having considered the arguments advanced [ am satis_ﬁed that the
elements of the offence purportedly set out in reg 44 are mcgmplclcly
defined because of the uncertainly in the words ‘to the satisfaction of lh_c
Commissioner’, which means that those who are required to regulate their
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conduct according to the regulation cannot ascertain, before a prosecution
is brought, what fencing measures would satisfy the Commissioner.

I find that reg 44 is ultra vires the enabling powers conferred on the
Commissioner of Labour by the Factories and Industrial Undertakings
Ordinance (Cap 59). Accordingly the charge against the appelant is
struck out and the conviction quashed.

As I have allowed the appeal on appellant’s first ground it is not strictly
necessary that I go on to consider the other two grounds of appeal.
However I think it helpful to consider and rule on them. For the second
ground, I am satisfied that the appellant had established, on the balance of
probabilities, from the evidence that was before the magistrate, that the
Commissioner had been satisfied with the guarding arrangements and the
appellant had succeeded in discharging the onus.

As what satisfies the Commissioner, must be something peculiarly
within his own knowledge, it may be that he is satisfied at different times
with different standards of protection. Counsel contended that as the
standards under reg 44 are not prescribed by law, that was the effect of the
words ‘to the satisfaction of the Commissioner'. The court had to take
into account the objective effect of the promulgation of the
Commissioner’s standards, insofar as he regards them as acceptable. It is
not only what the Commissioner or his agents say definitely, but also what
they fail to say, especially where they have had a clear opportunity to
comment on some particular standard. It is not enough, argues the
appellant, for the Commissioner to declare afier a prosecution has been
initiated what he says was the acceptable standard at the time of the
alleged offence.

In the present case it is submitted that the evidence at trial showed the
Labour Department had failed to make known any requirements, whether
generally to the industry, or to this contractor. The appellant had been
using drilling rigs over a period of 25 years without having attracted any
opprobrium from the Commissioner as to the method of use or site
practices. No recommendations had been made to the appellant, or to the
industry to introduce, for example, telescopic guards which better
protected the revolving shaft. The use of any form of guard was a
comparatively recent practice; fixed guards had been used only for the last
10 years by appellant and others in the industry. Despite what'must have
been dozens of visits by occupational safety officers to construction sites
where such rigs were operating, no cautions had been given, nor had
prosecutions been instituted under reg 44,

The court’s attention was drawn to the evidence of various witnesses in
this regard. PW2 was an Occupational Safety Officer who tad no special
knowledge of drilling rigs, nor had he ever inspected one prior to this
accident. He had received no specific instructions as to what constituted
fencing :‘to: the Commissioner’s satisfaction’. Appellant’s  counsel
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complained that his attempts to pursue this line of cross-'cxamination were
blocked by the magistrate, after prosecuting counsel objected.

The proprietor of the sub-contracting company‘(PWB) operating ‘h.‘f
rig, had had 10 years experience operating such rigs and had used this
particular type for 1'f; years. He said the rig was normal as was the safety
guard;, other guards he encountered were of the same type. Lz_ihoun
Department inspectors inspecting the site had never examined the rig, or
offered advice about related safety measures.

PW5 was a Principal Safety Officer of the Labour Department. This
witness recommended that the machine should be eq}xlpped with an
adjustable guard, but that, suggested the a[_)pc.llunt,l wis w_lth the b‘cneﬁl 0{
hindsight. He did not say what the Commissioner’s sgecnﬁc rcquger?wnls
were prior to the accident. He confirmed that untif a few years ag((;
adjustable guards on drilling rigs might not ]n}vc been very common an
were not common before the accident. He did not say [_hat th.c Labour
Department promoted the use of such guards before this accident. He
confirmed that no relevant code of practice was prgmulgaled by the
Department and its only brochure about the gpardmg of mz_lchlpcr?r
related to factory machinery. There were no _speuﬁc written gmd‘clmea,
whether in the form of subsidiary legislation, c0(']es of practice, or
booklets, stating that drilling rigs should have adjustable guards, or
indeed any guard.

The tria! transcript shows this witness appeared reluctant, or unablc,lto
explain what he understood by the words ‘to the satisfaction of the
Commissioner’.

The defence called as witness the appellant’s safety consultant, \Yho
produced inspectorate reports from the Labour Departiment for the p“:nnd
1996 until 21 January 2000. None raised any complaint about rigs nor
was any requirement for guards on drilling rigs noted. Only‘ in January
2000, some eight months after this accident, was the malter raised,

The safety consultant said that non-adjustable gu'ards only be.camc
usual some five years before the accident, at the time o.f the airport
construction. The Labour Department was not the mo!walmg.forcc for
introducing such guards, rather it was an industry move towards grc;(x;c'r
safety. He confirmed there had been no complaint aboui l.hc fixed guar I,ta
standard type, fitted to this particular rig. .Tlus witness said that adjl!ata ) .i
guards were used very rarely, and were still uncommon even at the time ©
the trial. . . N

Overall it appeared that before 6 January 1‘999, lheT fcncmg of drilling
rigs was a matter for individual contractors. 1 l.lc requisite 's!andards wclrc
not mentioned in inspectorate reports, at least in appellant’s case, nor had
the Labour Department advised the industry generally about the need for
guards, - .
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I am satisfied from the evidence that if reg 44 did place an onus on the
appellant, that the appellant had discharged it. Given that the magistrate
considered this onus was cast on the appellant, it is unfortunate that he
prevented the appellant questioning witnesses on matters relevant to
discharging it.

This leads to the appellant’s third ground of appeal, that, even if the
court holds the evidence does not go far enough to discharge the onus, the
appellant was prevented unfairly by the rulings of the magistrate from
placing relevant issues before the court.

Appellant’s counsel submitted that evidence of industry-wide practices
and of the safety inspectorate’s dealings over the years with the appellant
were relevant to discharging the onus, in particular the history of this
drilling rig. The transcript shows that the magistrate blocked questions
about the purpose of routine visits by mspectors and whether they
provided advice to contractors; that he confined attempts to question PW3
about inspection visits over his 10 years experience to the operation of
that rig at the particular site; that he stopped questioning of the
prosecution’s expert witnesses about steps the Labour Department took to
make known to contractors the standards that operators of machinery
should observe; as well as questions about the number of drilling rigs the
appellant operated and questions about inspectorate reports on the
appellant. The magistrate did not appreciate that even though a report did
not refer to a particular rig, the contents of the report might, nonetheless,
be relevant to discharging the onus the appellant bore,

The magistrate unnecessarily restricted the appellant in adducing the
evidence necessary to satisfy the requirements of reg 44, as he himself
had interpreted it. Once he had ruled that the appellant bore the onus, it
was incumbent on the magistrate, subject to the usnal rules of
admissibility and relevance, to allow the appellant to adduce evidence, to
show the attitude of the Labour Department and the standards of the
industry, both as known to the industry operators and also as promulgated,
if promulgated at all, by the Labour Department’s Occupational Safety
Inspectors. To confine witnesses to the specific drilling rig and to the
particular site, when the appellant had to show on a balance of
probabilities, what satisfied the Commissioner in terms of reg 44 was
unfairly restrictive.

- Accordingly, I allow the appeal on the basis of the appellant’s first
ground and conclude that reg 44 in its current form is ultra vires its
enabling legislation. If that had not been so, the appellant would have
succeeded on the second ground of appeal as the evidence at trial showed
that the appellant had done all it could to establish on the balance of
probabilities that the guard fencing was to the satisfaction of the
Commissioner. For ground 3, the magistrate wrongly restricted the
appellant from questioning on relevant matters, once he had ruled there

G

————

. —

[2000} 4 HKC HKSAR v Lam Geotechnics Lid (Beeson §) 374

was an onus on appellant to show that the Commissioner .hz_ld been
satisfied. That could only be done by reviewing on a wide ambit industry
practices and the Labour Department attitude as manifested over a period

of time.
The fine paid by the appellant is ordered to be returned.

Reported by Richard Chan
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e e-wvetdatee—of-doubt—tt—ts—hereby—dectarcd—that—subsectio
(5)(b) shall noTopesate to entitle an employer to terminate the contract of
employment of an employeg otheswise than in accordance with the provisions
of the Employment Ordinance (Cap. 57) in the-casg of an employee within the

meaning of section 2(1) of that Ordinance.
{Added 53 of T999+5-3

6C. Maeaning of “at work” (T{EBF)

For the purposes of sections 6A, 6B and 6BA, a person is at work
throughout the time when he is in the course of employment, but not
otherwise.

JEk 11

w50 & TR T A e Appendix I
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6C. “THEBS (AU work)-HI R
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W > LSRRG I TR T AR -
(1l 1989 {FHE 71 GEIE S MERSHE o ) 1999 1755 53 SEI-Hcfiss

{ ddded Ti-of 4989 55— Amended-S3-uf-1999-s—i+

lllllll

7. Power of Commissioner to make
regulations, etc.

(1) The Commissioner may in respect of industrial undertakings by
regulation prescribe or provide for—

{a) prohibiting or controlling the employment of all persons or any
class of persons in dangerous trades or scheduled trades;

(h) prohibiting or controlling the employment of women, young
persons and children in industrial undertakings, and requiring
registers to be kept of women, young persons and children
employed in industrial undertakings;

{¢) imposing obligations for securing compliance with the
provisions of this Ordinance upon persons who employ women,
young persons or children in industrial undertakings and upon
the agents and servants of such persons;

() defining the duties and powers of all officers appointed under
section 3; {Amended 10 of 1965 5. 5)

(¢) exempting any industrial undertaking from the operation of this
Ordinance or any part thereof;

(/) the forms 1o be used for the purposes of this Ordinance and the
manner of publishing such forms; (Replaced 50 of 1985 5. 3)

(g) means of securing hygienic conditions;

(/1} means of ensuring the safety of persons in industrial undertakings
and of relieving persons suffering from the effects of accidents in
mdustrial undertakings; ( Replaced 4 of 1969 s. 6)

(/) means of securing the removal of any danger or defect;

(/) requiring notifications to be made in relation to accidents and
such dangerous occurrences as may be specified in the
regulations;

Authorized Loose-leaf Edition, Printed anél Putfished by the Government Printar,
Issue 18 Hong Kong Spacial Administrative Region
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(k) precautions to be taken against fire and providing for means of
escape from fire;

(/) the taking for purposes of analysis of samples of materials or
substances used or handled;

{m) requiring notifications to be made in relation to the occurrence
amongst person who have been or are employed in industrial
undertakings of such diseases as may be specified in such
regulations;

(n) requiring the medical inspection by a Health Officer or by a
medical practitioner employed by the proprietor of the industrial
undertaking concerned of any person or of any class of person
employed or intended to be employed in any industrial
undertaking, and the keeping of records of any such inspections;
{ Amended 4 of 1969 5. 6)

(0) imposing duties on proprietors, contractors and persons
employed; (Amended 52 of 1973 5. 3)

(oa) without prejudice to the generality of paragraph (o), requiring
proprietors and contractors (including any class of proprietors
and contractors)—

(i) to develop, implemen! and maintain any management
system that relate to the safety of personnel in their
industrial undertakings;

(ii) to prepare and revise safety policy statements in relation to
the general safety policy of their industrial undertakings and
make such statements available to persons employed;

(iii) to establish safety committees to identify, recommend and
review measures to improve the safety and health of persons
employed;

(iv) to employ, or otherwise use the services of, persons specified
in regulations made under this section to assess the
effectiveness of any management system referred to in
subparagraph (i) as implemented; (Added 53 of 1999 5. 5)

(ob) in relation to any registration of persons referred to in paragraph
(oa)(iv) or who operate schemes to train those persons (including
any class of those persons)—

(i} the keeping of a register;

(i) the specification of conditions {including requirements) for
registration;

(ii) the recognition by the Commissioner of any scheme having
regard to the scheme operator;

(iv) the better and more effectual carrying out of the scheme of
registration; (Added 53 of 1999 5. 5)

Authorized Loose-leaf Edition, Printed and Published by the Gavernmant Printer,
Issue 18 Hong Kong Special Administrative Region
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(oc) means of assessing by the Commissioner the performance of
persons referred to in paragraph (ob);, (Added 53 of 1999 5. 5)
(vd) the appointment of a disciplinary board panel and a disciplinary
board by the Secretary for Economic Development and Labour

with—  (Amended L.N. 106 of 2002)

(i) all such powers that are necessary for the purposes of
conducting any hearing before the board;

(ii) power to exonerate or discipline the person concerned
(including the power of cancellation of registration,
suspension of registration, the imposition of a fine not
exceeding $10,000 or reprimanding the person concerned);

(iii) power to make any order with respect to costs; {Added 53
0f 1999 5. 5)

(0e) decisions in relation to which appeals may be made to the
Administrative Appeals Board (including consequentially
amending the Schedule to the Administrative Appeals Board
Ordinance {(Cap. 442)); (Added 53 of 1999 5. 5

(p) generally, carrying into effect the provisions of this Ordinance.

(2) (a) Where the Commissioner is satisfied that any manufacture,
machinery, plant, process or description of manual labour, used
in industrial undertakings is of such a nature as to cause risk of
bodily injury to persons employed in connexion therewith, or
any class of those persons, he may, without prejudice to the
generality of the power to make repulations under subsection

(1), make such special regulations as appear to him to be

reasonably practicable and to meet the necessity of the case and

in particular such special regulations may-—

(i) prohibit or control the employment of all persons or any
class of persons in connexion with any manufacture,
machinery, plant, process, or description of manual labour;
or

(i) prohibit or control the use of any material or process;

and may impose duties on proprietors, contractors, employed

persons and other persons. (Amended 52 of 1973 5. 3)

(b) Special regulations so made may apply to all industrial
undertakings in which the manufacture, machinery, plant,
process, or description of manual labour is used or to any
specifted class or description of such undertaking, and may
provide for the exemption of any specified class or desctiption of
undertaking either absolutely or subject to conditions.

(3) All regulations made by the Commissioner shall be submitted to the

Chief Executive, and shall be subject to the approval of the Legislative
Council. { Amended 54 of 2000 5. 3)
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CAP. 59

Ceonstruction Sites (. Safety) Regulations

CONSTRUCTION SITES (SAFETY) (AMENDMENT) REGULATION 2003

o

Industrial Undertakings Ordinance
(Cap. 59} subject to the approval
of the Legislative Ceuncil)

ne

ade under section 7 of the Pactories ang

Appendix li!

LC Paper No. CB(2)2939/02-03(01)
RESOLVED that the Construetion Sites [Safety) (Amendment)

Regulation 2003, made by the Commissioner for Labour on

28 May 2003, be appraved, subject to the following
2™ draft : 24.7.2003

38»\.” Sﬂfeﬁ'-ef-plaes—of-wo;k PN

’ I {17 responsible for any construction site sh

revisions-of this-RPart-the-contractor
[ﬁ ensure that every place of work on J

the site is, so far as is reasonably praf

tticable, made and kept safe for any °

workine thara
P FIAE F

P Duty of contracter responsible for
construction site to ensure safety
of places of work

[:] {1} Without prejudice to the pther
provisiong of this Part, the contractor
responsible for any construction site shall,

. 80 far as reasonably practicable -

{a) identify the hazardous

E condition;"of persons working
at a height in the construction
site;

{b) rectify any hazardous
conditions of persons working
at a height in the construction
site; and

{c} safeguard any person working at
a height in the econstructioen

site against all hazardous

conditions.




CAP. 39 Construction Sites (Safety) Regulations

CONSTRUCTION SITES (SAFETY) {AMENDMENT) REGULATION 2003

{Made under section 7 of the Factories and
. nrndustnal Undertakings Ordinance
g

N U (Cap. 59) subject ko the approva
; 1
6 L% ﬂ\j ﬁ f# of tha Legislative Counggll

{2) The contractor responsible for any construction site shall ensure that, |

so far as is reasonably practicable, suitable and adequate safe access to and '
egress from every place of work on the site is provided and properly !
maintained.

(3} Subject to paragraph (4), the contractor responsible for any
construction site shall take suitable and adequate steps to ensure that, so far as
is reasonably practicable, no person gains access to an{]/_

) {4) "Paragraph (3) shall not apply in rclatioq{o a person engaged in work
“ for the purpose of wisde :
taken to ensure the safety of that person whilst engaged in that work.

| Practicable steps have besn :

RESCLVED that the Construction Sites (Safety) {Amendmane )
Regulation 2003, made by the Commissisner for Labour op

28 May 2003, be approved, subject to the follaowing

“hazardous conditions* {fifmiii) inciudes the

following conditions thafl may give rise to a
risk of fall of person from height -
(2} unpretectpd edge or opening at
a place of work;
{(b) improper Hesign and
construction of a place of work:
{c) inadequai:z or insecure support
or anchorfing of a place of work;
(d) improper paintenance of a place
of work;
(e} any werkihy platform {other
than a suppended working
platform)|that fails to comply
with the provisions of the

Third Schpdule applicable to

ER

e e |

\l/ place on the 5ite where any hazardous

conditions are present

4\' rectifying -any hazardous conditions if,all ‘reasonablyi



CAP. 59

Construction Sites (Safety) Regulations

CONSTRUCTION SITES (SAFETY) (AMENIMENT) REGULATION 2003

(Made under section 7 of the Factories and
o Coe fyndustrial Undertakings Ordinance
8 i U SU #‘U‘ ;ilcap. 59) subject to the approval
5 &7 of the Legislative Council)

RESOLVED that the Censtruction Sires (Safety) (Amendmem;)
Regulation 2003, made by the Commissioner for Labour on

28 May 2003, be approved, subject to the following

| &>

Py (4A) For the

purpose of this

regulation, "hazardous

conditions" (fEMEIRIT)

includes the following

conditions that may give

rise to a risk of persons

falling from a height -

(a)

(k)

()

(d)

unprotected
edge or opening
at a place of
work;

improper design

and

caz;st;.-uction of
a place of work;
inadequate or
insecure
support or
anchoring of a
place of work;
improper
maintenance of a

place of work;




CONSTRUCTION SITES {SAFETY) (AMENDMENT) REGULATION 2003 RESOLVED that the Construction Sites (Safety) (Amendment )

CAF. 59 Construction Sites (Safety} Regulations (Made under section 7 of the Factories and Regulation 2003, made by the Commissioner for Labour on
0t ARG ndersskinge ordivice e . ,
Y AU FE o the Legislatigetc:u:gﬁwal ‘ = + be approved, subject to the following
(e} any working :

. " platform (other
than a suspended
working
platfoxm} that
fails to comply
with the
provisions of

- the Third
Schedule
applicable to ,
it. 5
D {5) For the avoidance of doubt, it is=s !
hereby declared that - - JT\ 14A)f
' {a} paragraph |[&d4- does not
prejudice the generality of \l, EEEEEEEEDg_LLL;i%LEEQi&l

{b) the reference to working
| platform in paragrapﬁrm;.

éoes not prejudice the -
operation of the provisions of
the Factories and Industrial
Undertakings (Suspended
Working Platforms) Regulation
{Cap. 59 sub. leg. ac} in

relation to a working platfomm

which is a suspended working

platfomm.
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44. Fencing of machinery

(!r} A contractor-shall ensure that—
,ﬁ‘_\> {a) every flywheel and moving part of any prime mover;
(b) every part of transmission|machinery; and
{¢) every dangerous part of other machinery (whether or not driven
by mechanical power),
for which he is responsible is secure]ly fenced to the satisfaction of the

Cominissioner unless it is in such a position or of such construction as to be as

safe to every workman on the construction site as it would be if it were securely
Feneced——————-+ o s

fesged

2

(1) The contractor responsible for any
prime mover, transmission machinery and other
machinery (whether or not driven by mechanical
power), and any contractor who has direct
control over any construction work which
involves the use of the prime mover,
transmission machinery and other machinery,
shall ensure that -

(a) every flywheel and moving part
of the prime mover;
{b) every part of the transmission
machinery; and
(c¢) every dangerous part of the
other machinery,
are effectively guarded unless they are in
such a position or of such construction as to
be as safe to every workman on the
construction site as they would bhe if they

were effectively guarded.
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(1A) The reference to effectively guarded
in paragraph (1) means effectively guarded by
one or more of the following methods -

(a) an automatic guard;

(b} subject to paragraph {1B), a
fixed guard;

(c} an interlocking guard;

(d} a trip guard:;

{e) a two~hand control device.

{1B) An opening may be provided in any
fixed guard mentiocned in paragraph (1A) (b} in
accordance with regulation 6 of the Factories
and Industrial Undertakings (Guarding and
Operation of Machinery) Regulations {Cap. 59

sub. leg. Q). .



