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HONG KONG GENERAL CHAMBER OF COMMERCE _

Views on the Constitutional Development Process

February 2004

The Hong Kong General Chamber of Commerce welcomes this opportunity io share our views
on the constitutional development process in the SAR. As requested, this submission 15 restricted
to the process, not on the end result of constitutional development. We believe that getting the
process night will deliver the desired results which will maintain community unity, stability, and
prosperity. But at this point, the Chamber has not yet developed a consensus as to what changes
would be best for Hong Kong, When the time comes to weigh various options, we will certainly

provide our views on them.

This submission takes as its starting point the Tanuary 14, 2004, Legislative Council Panel on
Constitutional Affairs “Task Force on Constitutional Development” paper, and its appended
“Issues on Legislative Process and related Legal Issues concerning Constitutional Development

in the Basic Law”.

1. Overview

To the Chamber, “getting the process ri ght” means taking care of the following concerns:

* That both the process and whatever outcome arises from it maintain the prosperity
and stability of Hong Kong;

* That political differences of opinion during the process not distract us from the
urgent need to rebalance our public finances;

* That the process of consultation be given adequate time, be open to different ideas
and be handled with great care;

= That Hong Kong people be knowledgeable of Beijing’s own sensitivities and the
legal boundaries of the Basic Law and whether amendments are necessary,

* Thatas broad as possible a consensus be built before formal options are presented
in a government consultation paper; and .

¢ That the entire process be conducted with dignity and transparency and puts
Beying, the SAR government, and the community in a good light.

The consultation will be difficult, at best. After the confrontations arising out of the Blue Bill on
national security legislation, it is vital that we make every effort to educate the community,
consult broadly, and respect the views of all sides of the political spectrum. In short, we need to
be inclusive, something that was russing during the Article 23 consultations. We need to do zil
we can to avoid polarizing the community on this 1ssue, even though we admit that “managing
the process™ is nearly impossible and that a diversity of opinion reflects Hong Kong’s strength

rather than its weakness,
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Successful constitutional developrent can be a win-win sttuation, for all concemed: the
executtve and legislative branches, political parties, the business community, national interests
and society as a whole. It is not an exaggeration to say that constitutional development, handled
well, can ensure Hong Kong’s future prosperity and stability. Showing doubters that we can find
common ground, particularly after the Fuly st {and subsequent) demonstrations; will go a long
way toward setting at ease foreign investors and our own entrepreneurs. Therefore, we believe
the Task Force on Constitutional Development is a welcome first step, and one that sets the

consultation process off on the right foot.

Equally, it is very important for all sides to realize the dangerous consequences of getting 1t
wrong. Constitutional development should not be a political football manipulated for the
advantage of one side “agzinst” another. Tt is far 100 important to be used to win political points.
And, all sides must avoid extretne, infeasible positions, and come to a compromise for the good
of Hong Kong. If not handled properly, our evolution risks being used as a pawn in a larger geo-
political game by other world powers vis-a-vis China, causing confrontation and a hardening of

positions.

2. The Process

The HKGCC understands and supports the Task Force’s efforts to come to an agreement with
the Central People’s Government on the exact meantag of specific language in the Basic Law
and its Annexes. At the same time, we are fully supportive of an early beginning to broader
consultation within the community. Throughout the process, the Government needs 1o be seen to

be listening to the concerns and aspirations of the people.

The preamble to the Basic Law states the Ceniral People’s Government’s commitment to
“maintaining the prosperity and stability of Hong Kong”. We believe this is best achieved via
specific, visible and concrete steps toward constitutional development. Moreover, while we
should not rush changes for the sake of change in accordance to an artificial timetable, we also
believe that a prolonged lack of progress would directly threaten stability in Hong Kong.

While the consultation process needs to be thorough, it would be counter-productive for it to
drag on for several years. We do not think it is useful to set a cut-off date for consultations at this
time, although there should be clear signs of substantial progress before speculation on the 2007

nominations for Chief Executive begin in earnest.

Moreover, we would view with concemn a process that has to be repeated every few years. Hong
Kong needs a gradual and steady process that lays out the roadmap for constitutional
development well beyond the next two el ections. .

The first step, collecting views in Beyjing and Hong Kong prior to 1ssuing a consultation paper, is
entirely necessary, and we would encourage similar steps in other major policy initiatives. By
mvolving interested parties in the earliest stages, the process of consensus building begins with a
firm foundation. Moreover, the open-minded approach evident in the Task Force’s first few
meetings gives us the very positive impression that no “solution” has been predetermined.
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3. Legal Issues

The Chamber’s understanding of the Basic Law and ifs Annexes leads us to con¢lude that any
change to the method of electing officials in Hong Kong must involve consultation with the
Central People’s Government. While there are likely some changes that might be considered
which would not necessarily require amending the Basic Law or its Annexes, any significant
modification of the means by which leaders are chosen has to be enacied with Betjing’s blessing.

Among the areas needing greater analysis and, particularly, a meeting of the minds with the
Central People’s Government, are the definition of terms such as “gradual and orderly” and the
“actual situation”. Our Legal Committee is cutrently working on these and other technical 1ssues,

and may submit an opinion in future.

4. The Need for Change

Many of our members hold the view that the current political system is dysfunctional and has
contributed to the problems we have seen in the past few years. Therefore, a deterrination to
examine the political system and consider changes is necessary. This perspective is reflected in
the over 75 percent response among our members, who m our recent Business Prospects Survey

expressed support for early consultation.

Further, we believe that a majority of the people of Hong Kong expect progress on constitutional
development to begin soon, and that delays will polarize society and undermine our cherished
stability and prosperity. This growing expectation within our community that change will occur
sooner, not later, does not yet have what one would call a consensus on a specific change. The
Chamber is, however, troubled that the discussion thus far has been focused far too much on
dates rather than actual conditions of political development in Hong Kong. Nevertheless, we do
believe that some progress must be seen to be made this year. In this we find no contradiction to
the need to maintain Hong Kong’s polifical system “in line with its legal status and actual

sttuation”.

However, what ultimately matters is the quality and effectiveness of government, In the past year,
we’ve witnessed heightened confrontation between the government and those dissatisfied with
its performance. In judging the need for change, and exactly what that change should be, we
should think about how to change the political system to improve it.

5. Considerations of Stability

We believe Hong Kong is stable and sophisticated, and, given sufficient sensitivity to the
constitutional development issue, will remain so into the foreseeable future. We recognize that

popular satisfaction with the government is very iow but caution against this being
misinterpreted as 2 sign of instability. To avoid farther dissatisfaction, which might lead to

instability, should be one of the primary objectives of the constitutional development
consultation exercise. ' -
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Mezintaining stability will require steady, timely and visible progress toward implementation of
constitutional development. To further postpone visible progress beyond the 2007 and 2008
election would not be in keeping with the need for “gradual and orderly” progress, and would

entail unnecessary risks.

At this time, we make no judgment as to what, if any, change should be implemented for the
2007 and 2008 elections, but wish to stress the need for progress to be seen to be made before
then. As demonstrated in the past year, highly sensitive issues will bring people out onto the
streets of the SAR. While we are heartened by the peaceful and orderly manner in which such
protests have been organized, we believe it prudent not to test public tolerance unnecessarily and

repeatedly.

Hence, in the process of constitutional development here in Hong Kong, we see two risks to
stability. The first is if the community believes constitutional development will be postponed too
far into the future. The second is if we force changes despite the lack of institutional
developments - further discussed below. The latter case has been amply illustrated in formerly
communist countries, and counter-indicated in places like Korea, where political parties and
similar institutions were already well developed prior to improved representation.

6. Ensuring Prosperity

Business is watching carefully how government handles community demands for greater
representation. Managing the consultation process well will £0 a long way towards reassuring
investors and ernplovers that Hong Kong remains one of the best business and financial centers
in the world. If it is not managed well, and the confrontation not only paralyzes our governance
but spills over to larger geo-political disputes between China and others, then investor sentiment

in this region and in Hong Kong will be affected.

Some have said that greater representation in government will lead to spendthrift budgeting,
higher tax rates or so-called populist policies. Yet, the current political structure has played a
major role in creating Hong Kong’s dangerously imbalanced public finances. Perhaps there may
be a temporary surge in demand for government largess as popularly elected officials become the
majority in the legislature, but others might argue that this tendency should wane as voters
become taxpayers. In the end, it is impossible to determine if a modified means of selecting

leaders will necessarily further irresponsible fiscal policies.

We do note that, with very few exceptions, societies around the world that have our leve] of
incomes also have much more representative governments. Yet, in these mature democracies
both government outlays and tax rates have declined in the past decade. Further, there is no sign
that investors have fled these countries because of their high levels of public participation in
selecting leaders. It is therefore difficult to assume that greater representation, in and of itself]

threatens prosperity.

There 1s, however, evidence that democracy and prosperity go hand in hand. Analyses such as
the UN Human Development Index, the Hentage Foundation’s Economic Freedom Index or the
Fraser Institute’s Human Progress Index group prosperous economies at the top and poorer one
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at the bottom. Deeper examination of the underlying data shows that economies which improve
their levels of political representation also tend to move up the scale, while those who suffer
setbacks in governance mevitably fall in prosperity as well. Moreover, among countries with
less-than-full democracy, many of those experiencing a decline in prospernty are ones that failed
to improved their democratic credentials over the past 15 years.

Another major discrepancy between Hong Kong and other wealithy societies 1s in the scope of
taxation. In comparing the tax paid at an income level equal to GDP per capita, we note that the
SAR taxpayer pays less than 15 percent as much tax as the average paid in the OECD. One
reason 1s that we have no broad-based consumption tax; another is that Hong Kong’s ratio of
personal allowance, in comparison to incomes, is nearly double what it is in those other

economies,

The lack of personal involvement in paying for govemment services only supports those
segments of the political spectrum seeking greater social benefits than our tax base can support.
This is an important reason why cutting costs, which should be the first step to any balancing of -
the budget, has been so difficult for the government now. If we are to maintain a low tax
environment and rebalance our government finances, the community must financially experience

the hink between revenues and expenditure,

In order to evolve toward a more representative government, we need a direct link between
policies and personal pocket books. People who pay taxes have a vested interest in who
represents them, how government performs, and most particularly in how it spends money.
When our community better understands that each dollar spent represents a dollar collected from
society, revenue and expenditure priorities will return to balance. Thus, we find a strong link
between our deep concern over the extraordinarily narrow tax base and popular expectations of a
greater say in future policy. The reverse is also true, as evidenced by the link, over the past
decade, between declining voter turnout rates — an expression of personal interest in public

affairs — and the shrinking tax base.

-

By broadening the tax base we will take a major step toward ensuring that future leaders act
responsibly in determining spending priorities. As we have seen elsewhere, taxpayers demand
that elected representatives make the best possible us of public funds, and call to account those
who do not. We now have the prospect of developing more politically - and fiscally —
responsible citizens. Although we wish to make it clear that we would welcome a more equitable
sharing of the burden, with or without constitutional development, from a philosophical and
tactical perspective, the two issues go hand in hand. Just as selecting Jeaders is a community

responsibility, so too is paying for public services.

Hong Kong’s prosperity has been battered in recent years by numerous events outside of our
control. As the most international city in the world, we can only moderate the effects of external
conditions, not avoid them. The process of rebuilding good relations between the government
and the governed, of which constitutional development is an tmportant part, can be a tool with
which to show potertial investors that they need not fear the rise of a fiscally irresponsible
leadership. A broader, more equitable tax base will reassure investors that they need not expect
steaduly rising tax rates to pay for widely consumed public services. Further burden on the
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present narrow tax base risks investor flight. That is why it is so important that we have the
fiscal resources and governmental structures that will enabie us to respond 1n a fiexible and
timely manner, to counter uncertainties and capitalize on opportunities.

7. Esthblishing Strong Political Institutions

On July 1st and again at the beginning of this year, we saw ample evidence that the people of
Hong Kong are quite capable of organizing and expressing opinions within the rules of society.
Such peaceful demonstrations denote a high degree of political maturity, a maturity that is very
rare in Asia. While a more representative leadership might have been able to defuse the situation
eatlier, one cannot say that Hong Kong people are politically immature.

We are, however, institutionally immature. Hong Kong lags far behind other economies with
similar standards of living in the development of poelitical parties and supporting institutions.
More mature democracies tend to have well-developed non-governmental or university based
public policy research institutes that are able to provide the intellectual background to complex
tssues. While some may be affiliated with specific political parties (e.g., the Heritage Foundation
or Brookings Institute in the US), others are neutral or 1ssue-specific. In the end, politicians —
both in and out of office — may draw on a range of serious thought that is both broad and deep.
Developing such think tanks in Hong Kong should be 2 priority as we move toward more

participatory govemance.

We also believe the process of constitutional development will require a strong element of
support for party politics, and in this area the SAR is not well developed. In the past few years
political parties have received greater recognition from government, as in the case of
appointments to the Executive and District Councils. Voters, too, are beginning ta recognize the
differences among parties, rather than Just identifying with individual politicians. This is an
evolution we support, and one we suggest should be broadened and facilitated.

Political parties allow leaders to present themselves to voters as representing a specific set of
policy choices. They also create a base of support for policy positions, thus contributing to
working relations between the legislative and executive branches. Over time, we need to develop
a system that will allow the rise of a party, or coalition of parties, that could successfully take up
the reins of power. The lack of such cohesion today curtails our ability to grow p_,olitically, and it
is a shortcoming that we need to address if we are to move toward greater direct election of our
leaders. The ultimate result might be the development of a Joyal opposition or shadow cabinet.

As the Task Force arrives at a clearer understanding of the parameters of constitutional
development, and prepares a consultation paper, we would strongly encourage a parallel effort
toward institution building. The fixation on 2007 or any other date is meaningless if the entire
system is not ready. Dragging our feet in getting the system ready would be irresponsible.
Institution building must start at the same time as the broader debate.
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8. Concluding Thoughts

Last year’s confrontation over national security legislation offers a reminder of just how
important it is to get it right the first time. Getting it wrong—Dby dividing the community, by
underestumating China’s ertical role and thanking or the limitations of the Basic Law, or
otherwise failing to build a consensus—is the single greatest danger we face in this endeavor.
Certainly, the CE’s deliberate plan to work through the basics before preparing policy choices
for broader consultation may frustrate those who believe they already know what is best for
Hong Kong. But, constitutional reform is a very delicate matter and we need to ensure that
considerable time is given to getting it right and that the community has ample opportunity to
understand the issues, consider alternatives and build a consensus.

As opposed to some in the commiunity, we are optimistic in the eventual outcome being good for
Hong Kong and for the Central Government, but getting from here to there takes us along a road
filled with significant bumps and twists and turns. Only the best cooperative efforts of the SAR
Government, the Central Government_ and the community, mncluding the business sector, can
assure us we do not run off this road.

|




Legal Opmion on Constitutional Development
HEGCC Legal Committee

Legislative Process and related Legal Issues concerning

Constitutional Development in the Basic Law

Opinions of the Legal Committee of the Hong Kong General Chamber of

Commerce on the specific issues raised in the Appendix to the Task Force Paper

(1)

(2

and other related issues
inion
epislati ces

What legislative process should be used for amending the methods for selecting the Chief
Executive and for forming the Legislative Council as set out in Annex I and Annex IT to

the Basic Law.

Amnnex I and Annex II of the Basic Law are able to be amended by the processes provided in

the last paragraph of the respéctive Amnnexes. That opinion is further disbussed in

paragraphs 2 and 3 of our following opinions.

However:-

i} certain changes cbuld be made in the implementation of the Annexes without
amending the Annexes themselves: see (6 ) below; and

i} there are important qualifications to our opinion on this point: see (2) and (3) below.

Whether there is no need to invoke Article 159 of the Basic Law if the amendment
procedures as prescribed in Annex I and Annex IT are used,

In principle, there is no such need.
However, any amendment of either Annex must comply with Articles 45 and 68, in
accordance with and subject to our discussion and opinions in paragraphs 5 to 7 of our

following opinions, which include detailed analysis of those Articles.

-1-
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3)

@

&)

(6)

Initiation of amendments relating to the methods for selecting the Chief Executive and for

Jorming the Legislative Council.
The primary responsibility for initiation of amendments rests with the HKSAR Government,

in accordance with and subject to our discussion and opinions in paragraphs 8 to 10 of our
following opinions.

In particular, any material amendment to Annex II is effectively as much subject to Standing’
Committee approval as amendment of Annex I, so that in either case prior consultation apd

consensus with the CPG is appropriate.

S5U

Whether the method for forming the third term Legislative Council as prescribed in
Annex Il may apply to the fourth term and subsequent terms of the Legislative Council.

Yes, as discussed in, and subject to, our further comments in paragraphs 11 to 15 of our
following opinions.

How the phrase “subsequent to the year 2007 ” should be understood?

We agree with the Task Force conclusion, subject as discussed in our comments in

paragraph 16 of our following opim'bns.

1ti ted Le sues

What changes might be made in the methods for selecting the Chief Executive and for
Sforming the Legislative Council which would not involve amendment of the methods as
set out in Annex I and Annex II to the Basic Law,

We consider that certain changes are possible which would not involve amendment of the
Annexes: éee discussion and opinions on the supportable scope for that in paragraphs 17 to
19 of our following opinions. In particular:-

1) we suggest an example of a limited broadening of the franchise for seats on the

Election Committee, which might overcome the apparent difficulty of finding

.




Legal Opinion on Constitutional Development

HKGCC Legal Committee -~

(7)

“gradual” steps between the Election Committee as established under the present

Annex I and the ultimate aim of Article 45;
it} that difficulty needs in any case to be discussed with the CPG;

1i1) some possible changes would not be directly related to the terms of the Annéxes at

all.

What is the meaning of the “one country, two systems” principle and how far is it

material to constitutional reform in Hong Kong.

As discussed in paragraphs 20 to 28 of our following opinions, we consider that Hong Kong
must fully accept, and develop within, the “one country” principle, not just the “two

systems” principle.

Principal Qualifications to Summary

i)

i)

iii)

The above summary is no more than fhat and should be read in conjunction with our full

opinions.

In particular a summary cannot adequately establish the essential two part context, which is

clear from our full opinion, that:-

- there are some, but only limited, constitutional changes which could be made in the
HKSAR other than with the approval of the CPG; and

- if the HKSAR presents to the CPG reasonable and reasoned proposals for changes, it
would be consistent with the Basic Law and the actual situation to expect them to be
constructively considered by the CPG.

We do not consider that the phrase “gradual and orderly” can be interpreted as allowing

achievement of the “ultitmate aim™ in Articles 45 and 68 in 2007.
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1v) We consider that the phrase “broadly representative™ in commection with the ultimate aim in
Article 45 of a Nomination Committee must be interpreted as having a different meaning

from “uaniversal suffrage”.
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Legislative Process and related Legal Issues concerning

Constitutional Development in the Basic Law

OPINIONS

Preliminary Comments

if.

il

Subject of Opinions:

These opinioné relate fo the issues raised in the Appendix to the paper headed “Legislative
Council Panel on Constitutional Affairs - Task Force on Constitutional Development™, issucd
by the Constitutional Affairs Bureau on 14" January 2004 (the “Task Force Paper ”), and are
given in response to the invitation extended in the final two paragraphs of the Task Force
Paper. The HKGCC is among the specific bodies to which that invitation has been extended.
Qur opinions are set out under the same subject headings as those in the Appendix to the Task

Force Paper, together with some further opinions under the heading of “Additional Related

Legal Issues.”

Approach to Opinions:

We have endeavoured to formulate and express our opinions so far as possible on an objective
and impartial basis. We believe that to be more constructive, at least at this stage of the work
of the Task Force, than to take and attempt to support a particular objective of interpretation,
whether that might have been chosen on political or other grounds.

Overiding Considerations:

The opinions we express are our opinions as Hong Kong lawyers, generally with additional
English legal system qualifications. However:-

a) the Basic Law is law of the PRC as a whole as well as of the HKSAR as the relevant

part of the PRC;
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b)

d)

the final power of interprc;cation therefore lies with the PRC, acting through the

Standing Committee of the National People’s Congress (“Standing Committee™)

(Article 158);

- although the courts of the HKSAR may generally interpret the provisions of the

Basic Law, no final judgment may be made by the court (of Final Appeal) in the
HKSAR in any case concerning affairs which are the responsibility of the Central
People’s Government (“CPG”) or concerning the relationship between the CPG and
the HKSAR, before seeking an interpretation of the relevant issues from the
Standing Committee;

we consider on balance, though there are available arguments to the contrary, that
the method of selection of the Chief Executive is a matter which conéems the
relationship between the CPG and the HKSAR; in any case, the point made in sub-
paragraph (b) above and that made in the first two lines of sub-paragraph (f) below
create the same effective situation that interpretation, and directly or through
interpretation the approval of material changes, lies with the CPG:

because the phrases “actual situation in the HKSAR” and “the principle of gradual
and orderly progress” are used both in Article 45 (on the election of the Chief
Executive) and in Article 68 (on the selection of the Legislative Council) we
consider that interpretation of those phrases, even if limited to their use and meaning
in Article 68, should be treated as affecting by precedent the interpretation of the
same phrases in Article 45; therefore the same conclusion as reached in sub-
paragraph (d) above applies ;

for the above reasons, as well as because any amendment of paragraphs 1 to 5 of
Amnex I must be approved by the Standing Committee (paragraph 6 being spent and

paragraph 7 having to be regarded as not open to amendment within its own terms),

G-
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g)

h)

i)

prior consultation and consensus with the CPG must be seen as the appropriate
approach to constitutional reform relating to the provisions of Annex I or, effectively,
those of Annex IT;

in view of the above, our opinions go to considerable length in discussion and
formulation of views on the distinction of what would require amendment of Articles
45 or 68 from what would only require amendment of Annex I or Annex I, or
would not require even that level of amendment; the three categories are however so
interrelated, because of issues of interpretation, as to lead back to the view that little
change can be made without the consensus of the CPG;

also for the above reasons, while our following opinions or any other opinions
received or formed in Hong Kong may be found useful m taking issues of
constitutional review forward, and in discussing them with the CPG, we consider
that the government and the people of Hong Kong must bear in mind the HKSAR’s
actual situation under the one country, two systems principle, and that, in the words
of Article 1 of the Basic Law, the HKSAR is an inalienable part of the PRC ;

in the context of the situation in Hong Kong and our opinions as to the legal need for
consensus with the CPG on any substantive developments, we suggest that it is
within the responsibility of the Government of the HKSAR to consider not only what
changes would be appropriate with effect in 2007, but whether at h%ast an outline
should be established as to “gradual and orderly progress” in respect of further terms
of the Chief Executive and Legislative Council. In that context we observe that the
Basic Law dates from 1990, and provided for the applicable methods for terms
starting up to 13 years ahead. |

in the circumstances of the above comments, and also in view of time pressures,

these opinions are given on the basis of more or less self-contained analysis of the

.7
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Basic Law and Annexes; we have not referred to or made comparison with text
books or precedents of English constitutional law. In any case we believe the “one
country, two systems” principle to be unique, and that text books and precedents

would probably be of limited use.

A. Legislative Process

1)

What legislative process should be used for amending the methods for selecting
the Chief Executive and for forming the Legislative Council as set out in Annex I

and Annex If to the Basic Law.

First we signal a point which we believe is not fully discussed in the Task Force
paper of 14" January 2004 or its Appendix. That is that certain changes could be
made which we consider would not or might not constitute amendments as referred
to in the final paragraph of each Annex. We expand on that point in paragraphs 17

to 19 below.

The statement of Mr Ji Pengfei at the National People’s Congress (“NPC”} in 1990
as to the purpose of enacting Annex I and Annex II being to make them more
amenable to amendment when necessary is constructive as it records the
interpretation given at the highest level in Beijing when the Basic Law was being
enacted. The statement makes a comparison, and the only possible interpretation of

that comparison is that it was to the Basic Law.

We believe that a Hong Kong legal interpretation would reach the same conclusion

from the wording of the Basic Law and the Annexes, without having to rely on Mr Ji

-8-
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2

Pengfei’s statement. Paragraph 7 of Annex [ and Part IIT of Annex II clearly and
expressly lay down provisions and processes for future amendments, and it would be
inconsistent with the wording t;) suggest that changes made according to the terms
stated would need also to be processed under Article 159 as changes of the Basic-
Law. Thus the Annexes have, and are intended to have, a different constitutional
status from the Basic Law. However, there are certain important qualifications to

our above opinion, and we raise those below.

Whether there is no need to invoke Article 159 of the Basic Law if the amendment

procedures as prescribed in Annex I and Annex II are used.

Our opinion of principle is stated in paragraphs 2 and 3 above. The first
qualification to that opinion, as signalled at the end of paragraph 3, is that the
provisions of the final paragraphs of Annex I and Annex II only permit amendments
which do not conflict with the provisions of the Basic Law itself. The Annexes are
only Annexes and the provisions in them for their amendment cannot' be read as
allowing actual or effective amendments of the body of the Basic Law. It is
therefore relevant to identify those provisions of the Basic Law which have a bearing

on the subject, and to consider their interpretation. Paragraphs 5 to 7 below relate to

that.

. Article 45 deals with the selection or election of the Chief Executive. In the first two

paragraphs, before the reference in the third paragraph to Annex I, there are several
key words and phrases. Annex I, and the provisions of paragraph 7 of it for

amendment, must be read subject to those first two paragraphs. Many of the key

-9.
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words and phrases are not capable of strict legal definition, but consideration of the

different words and phrases coliectively as well as separately results in some

reasonably firm conclusions as to their meaning. Comments of Mr Ji Pengfei to the

NPC in 1990 are again constructive. We make our analysis as follows:-

i.

1L

1.

iv.

For ease of following reference we first set out the full text of the first two
paragraphs of Article 45:

“The Chief Executive of the Hong Kong Special Administration Region
shall be selected by election or through consultations held locaily and be
appointed by the Central People’s Government.

The method for selecting the Chief Executive shall be specified in the Iighf
of the actual situation in the Hong Kong Special Administration Region and
in accordance with the principle of gradual and orderly progress. The
ultimate aim is the selection of the Chief Executive by universal suffrage
upon nomination by a broadly representative nominating committee in
accordance with democratic procedures.”

Selection may be by election or thfough consultations. Probably the only
relevance of the reference to the alternative of consultations is that if, as may
be supposed to have been the case on the re-election of the present Chief
Executive, there was private local consultation resulting in a majority of the
Election Committee nominating a single candidate, such process could not be
attacked as being unconstitutional.

The selection process is to be held locally. Thus the right of the people of
Hong Kong (in whatever form may be applicable) is protected.

The Chief Executive so selected is appointed by the CPG. That is of course a

key factor, Under Article 43, the Chief Executive is the head of the HKSAR

- 10 -
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vi,

and represents it, and is accountable to the CPG as well as to the HKSAR. On
that basis we consider that the office of Chief Executive must be treated as part
of the relationship between the Central Authorities and the HKSAR, so that
Article 17 is relevant. That is the Article under which certain laws enacted in
the HKSAR may be “returned” by the Standing Committee and are thereupon
invalidated.

The method of selection is to be specified in the light of the actual sitnation
in the HKSAR. The phrase “actual situation” is rather obscure in a legal
context, if taken on its own, but we think that the explanation of Mr Ji Pengfei
quoted at paragraph 12(a) of the Task Force paper is helpful: he referred to the
political structure of the HKSAR as having to accord to the principle of one
country, two systems and to aim to maintain stability and prosperity in K “in
line with its legal status and actual situation”. In the following sentences he
referred to the development of the capitalist economy and to the gradual
introduction of a democratic system that “suits HKs reality”. That last word
seems effectively to be a repeat of the earlier phrase of “actual situation” which
also appears in Arlicle 45.

Taking the statement of Mr Ji Pengfei as a whole, we consider that the phrases
“actual situation” and “reality” can reasonably firmly be concluded to have to
be read as referring (not necessarily exclusively) to the one country, two
systems principle, and as meaning that within that principle the HKSAR
political structure could be amended to support the development of a capitalist
economy, but only to the extent compatible with the “one country” part of the
principle. (The quoted words may have additional meaning, including

reference to the economic, social and/or political maturity of Hong Kong, but

11
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vii.

for the point being made in this paragraph we focus only on the import of Mr Ji
Pengfei’s stateﬁent as to the meaning.) On that basis the Basic Law does not
envisage or allow for development of a completely open democracy in which
any citizen can stand for election, and be elected by universal suffrage, as Chief
Executive. We believe that that view is consistent with available
interpretations of the last sentence of the second paragraph of Article 45, and
we find it hard to see what different view could reasonably be sustained, or
should be expected to be available.

The method of seiection is to be specified in accordance with the principle
of gradual and orderly progress. We consider that the phrase “gradual and
orderly progress” should 'iae looked at together with the fact that the method for
selecting the Chief Executive may only be amended, and then only if needed,
with effect subsequent to 2007 (as to which see paragraph 16 below), and the
reference in the following sentence of Article 45 to the “ultimate aim”. We do
not consider that the collective provisions and words can be interpreted as
envisaging or allowing an immediate and total change in 2007 to the situation
referred to as the ultimate aim. (The reference to 2007 would be to 2011/12 if
the alternative interpretion referred to in paragraph 16 is followed.) We believe
that further support for that opinion can be found in the terms of Annex II ; we
discuss that further in paragraph. 13 below. Consequently we consider that any
proposal to achieve the “ultimate aim” at the first opportunity would require
amendment of the Basic Law under Article 159. It is difficult to express legal
views on exactly what extent or rate of gradual amendment of Annex 1 would
not require amendment of Article 43, although we do make some further

related comments in the following sub-paragraphs and in later paragraphs of

-12.
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viii.

Ix.

this opinion. However, in view of our opinion as to the overriding power of |
interpretation of the CPG we consider that the scope for local determination of
what amendments can be made to Annex I, as well as to what changes in the
present structure may be able to be made withmﬁ amendment of Annex I, is in
any case himited.

However, we believe that the second word in the ;))hrase “gradual and orderly”

calls for separate consideration as part of the phrase. It may refer to orderly

progress in much the same sense as gradual progress, i.e. that it should not be

headlong. At the same time we consider that it can reasonably be interpreted as
also referring to orderliness in relation to the prosperity and stability of Hong
Kong. We consider at all events that a duly responsible government of the
HKSAR should always (or at least with effect subsequent to 2007) be prepared
to revicw whether progress‘ is needed so as to avoid the risk of disorder in HK,
or disadvantage in the development of the capitalist economy of the SAR. Tt is
up to the government of the SAR to conduct such reviews and to initiate
changes as relevant.

In development of the view we express in sub-paragraph (viii) above, further
consideration of the terms of Mr Ji Pengfei’s statement to the NPC in 1990, as
referred to in sub-paragraph (v) above, is in our opinion constructive. An aim
“to maintain stability and prosperity in the HKSAR”, and the “development of
the capitalist economy” seem not only to allow but to require interpretation that
the CPG recognized that the HKSAR political stricture had to be regarded as
flexible. A consequent recognition can be construed that political factors as
relevant to the stability, prosperity and capitalist economy of HK were and

would be relevant to the determination of the “actual situation” and what

13-
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constitutional changes should be treated as appropriate to the “gradual and

orderly” developmeﬁt of the political system. We therefore consider that:-

a) the HKSAR Government has both the authority and the responsibility
under the Basic Law actively 1o consider the interests of different
sectors of society and the development of the capitalist economy in
the HKSAR;

b) that consideration should be in the context of maintaining stability
and prosperity in Hong Kong;

c) if the existing political structure is reasonably considered not to be
effective in the achievement of (a) and (b) above, changes in the
democratic system designed to assist in that achievement should be
formulatediand, on a gradual basis, recommended to the CPG as
being needed (thus being consistent with the wording of the Annexes
relating to their amendment);

d) combination of (a), (b) and (c) above is expected to result in
progressive development and change towards the ultimate aim.

The last sentence of the second paragraph of Article 45 starts with the reference

to the ultimate aim, the meaning of which we have already discussed.

However, we add to our earlier comments the opinion that the view which has

been expressed in Hong Kbng recently that “ultimate” means, and means only,

some time in the final part of the 50 year minimum period of the Basic Law is
not 1n line with other wording of Article 45: Article 45 as a whole provides for

“gradual and orderly progress”, and we consider that that phrase provides, and

must have been meant to provide, wide flexibility. The phrase “universal

suffrage” can be taken to have its normal meaning.
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xi.  The final phrase “upon nomination by a broadly representative nominating
committee in accordance with democratic procedures” -- needs more |
attention. First, we do not consider that the phrase can be taken to mean that
the nominating committee is to be appointed by unmiversal suffrage, as its being
“broadly representative” is not the same as its being elected by universal
suffrage. Support for that view can be drawn from eaéh of the comparatively
different wording of Article 68, the initial method of selection and election set
out in Annex I and the explanation of Ji Pengfei already referred to. The wider
interpretation would also be inconsistent with our conclusion as to the meaning
of the phrase “actual situation” in sub-paragraph (v) above. We therefore
consider that the phrase “broadly representative” has to be considered in the
context of all of the one country, two systems principle, the consequent legal
status and actual situation of HK, stability and prosperity, a capitalist system
and the “broadly representative” framework initially laid down in Annex L

xii.  The opinion which we have expressed in the previous sub-paragraph leaves
open the questions of exactly how broad the representative nominating
committee could ultimately be, and how it would be created. We give such

views as are possible on that as follows:-

a) It is reasonable and consistent to believe that the phrase “broadly
representative”, like other phrases in Article 45 which are not given
precise definitions, is deliberately intended to allow flexibility for
both the CPG and the HKSAR Government in formulating and
agreeing progressive constitutional reform in the HKSAR within the

one counfry, two systems principle.
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b)

d

Subject to that, a good lead on what the CPG contemplated and would
find acceptable may be found in the ease with which Annex I could
be amended to meet the “ultimate aim”. Paragraph 1 already uses the
phrase “broadly representative”, and if the words “elected” and
“Election” were changed to “nominated” and “Nomination”, and the
phrase “ and elected by universal suffrage” were added after
“Nomination Committee”, the principle would be established.
Consequent amendments would be necessary in paragraphs 2 and 3,
and paragraph 5 would need to be replaced by reference to election by
universal suffrage, presumably with wording to refer to the necessary
electoral laws of the HKSAR.

The make up of the Nomination Committee in paragraph 2 might be
amended, although the paragraph already provides a degree of
flexibility. Clarification would be appropriate, with consequent
procedural aﬁangemcnts as appropriate for pre-election approval of
candidates, as to WhejthBI‘ the CPG wished its function of appointing
the Chief Executive to bc areal one, as is its right, or whether it
considered the political maturity of the HKSAR and the one country,
two systems relationship to be such that it treats the function of
appointment as little more than a technical recognition of its
sovereignty.

We take the previous point further by the general observation that the
appropriate method of selection should never in fact be regarded as
having reached an ultimate status, so that the mechanics of Annex I

(and to a lesser extent Annex IT) to provide a “more amenable” basis
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for amendment than the Basic Law itself should be retained
indefinitely. Taking the comment in the second sentence of sub-
paragraph (c) above as an example, the relevant view of the CPG may

properly change over a period of time.

€) Paragraphs 17 and 18 below include further discussion relevant to this

topic.

'We do not propose to analyse Article 68, which deals with the election of the

Legislative Council and introduces Annex II, in the detail in which we have dealt
with Article 45. Article 68 is simpler than Article 45, and the phrases “actual
situation: and “gradual and orderly progress”, as used in the second paragraph,
have already been analysed as they occur within Article 45. There are however
distinctions between the amendment provisions of Annex I and those of Annex I,
and in one potentially important respect in the relevant processes: those will be
dealt with in paragraphs 8 to 10 below. We add the observation that we consider
that assessment of the “need” to amend the terms of Annex II could, and
therefore should, be considered by the HKSAR Government not just in the
context of Article 68 itself but separately in the context of Article 45, in
implementing its résponsibilities in relation to that Article as discussed

particularly in paragraphs 5 (viii) and (ix) above.

As a final observation under heading (2) we note that while some amendment of
Article 45 might conceptually be contemplated as achievable before 2047, in the
context of the position reached by then by the PRC itself in its capital market

development, it is evident that in 1990 the CPG had very carefully considered how far
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it was prepared to go in respect of the HKSAR’s autonomy. We therefore express the
subjective opinion that any proposal put forward by the HKSAR in the next few years
which involved amendment or waiver of any provisions of Article 45 (as distinct from
discussion of amendment of Annex I involving interpretation of Article 45) would
have virtually no chaﬁce of success. We believe that it would be advisable to limit
any relevant proposals to those which could be sﬁbstantivcly and reasonably put
forward as representing no more than gradual and orderly progress, within the limits
allowed by Annex I. Our comments in paragraph 9 are also material to that
observation. On the other hand it would be consistent with the Basic Taw and the '
responsibility of the CPG under it to expect the CPG to give constructive consideration
to reasonable ahd reasoned proposals put to it for amendments of either or both
Mexes or for agreed interpretation of Articles 45 and 68 in relation to changes in the
Chief Executive Election Ordinance and the Legislative Council Ordinance not

amounting to amendment of the Annexes.

Initiation of amendments relating to the methods for selecting the Chief Executive

and for forming the Legislative Council,

The Basic Law is law of the PRC and is also the basic constitutional law of the
HKSAR (or at least it sets out the relationship and responsibilities of the HKSAR and
the CPG). Therefore in so far as Annex I and Annex II confer a right on Hong Kong
to make amendments in the provisions of the Annexes, the initiation of that right must
be dealt with in accordance with Chapter IV of the Basic Law. Under Article 62 the

Government of the SAR has the power and function to formulate and implement
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policies and to draft and introduce bills. Under Article 74 the power of private
members of the Legislative Council to introduce bills on the subject matter of this
opinion is limited, and in any case it is the Government, not the Legislative Council or
its members, who should be formulating policies. However, in line with our
observation in paragraph 5(viii) that “orderly progress” could and should be
interpreted as including the avoidance of disorder or damage to the capitalist system,
and our further observations on that in paragraph 5(ix), we suggest that the
Government should, in the formulation of its policies, give due consideration to
relevant views expressed in the Legislative Council and among the wider public. (For
completeness we note that the Standing Corﬁmittee and the State Council as well as
the HKSAR, may initiate amendments to the Basic Law, but we consider that it would
be contrary to the evident intentions of the Basic Law as to the degree of autonomy
granted to the HKSAR to envisage that the Standing Committeq or the State Council
would expect in any normal circumstances unilaterally to initiate amendments on

constitutional reform within Annex I or Annex I1.)

An important qualification to the straight forward initiation of an amendment process

by Government arises in respect of Annex I in its last word, There is a less direct, but

still relevant, qualification applicable to amendments in respect of either Annexes I or

II. We state those qualifications as follows:-

L - Amendments of Annex I must be reported to Standing Committee for
approval. That is consistent with Article 17 and our relevant interpretation
in paragraph 5 (iv) above. In practice it would presumably be considered
inappropriate to introduce any proposal to the Legislative Council unless it

had received sufficient prior assurances of approval by the Standing
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Committee. We use those words on the basis _that we accept that formall
approval might be expected only to be available in réspect of an amendment
which had passed all the procedural requirements in Hong Kong: as the CPG
has already made clear that it would expect such matters to be handled by
consultation with it before formal initiation of any legislative procedure, we
imagine that the CPG would be a willing party to the establishment of
practicable vetting arrangements on specific proposals if such arrangements
do not already exist.

Amendments of Annex II have only to be reported to the Standing
Committee for the record. We consider the election of the Legislative
Council to be an internal matter for the HKSAR, so that Article 17 is
inapplicable. The different wording between Annex I and Annex II is
therefore consistent. However, the following point qualifies the HKSAR s
freedom of action in respect of Annex II.

Amendments of the two Annexes may be initiated if there is a “need”. We
consider that “need” must be treated as referring back to the provisions of
Articles 45 and 68. We have referred extensively in earlier paragraphs to thé
difficulty of fully detailed interpretation of the phrases “actual situation” and
“éradual and orderly progress” as used in both Article 45 and Article 68.
Consequently we consider that it would not reflect our interpretation of the
relevant provisions if the HKSAR Government were {o initiate amendments
of either Annex I or Annex II without first seeking comfort from the CrPG
that the proposals would not be regarded as breaching the relevant provisions
of the Basic Law. An obvious qualification to that in respect of Annex I is

that it was within the responsibility, and not just the authority, of the HKSAR
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Government to implement such changes of the Legislative Council
Ordinance and its subordinate legislation as necessary to give effect to the
changes in Part I of Annex IT between the Second Term and Third Term

make up of the Legislative Council.

10.  On two specific points of detail:-

1.

11,

The final paragraphs of both Annex I and Annex II provide in similar terms
for amendments to be endorsed by a two thirds majority of all the members
of the Legislative Council (as well as having the consent of the Chief
Executive). Thus with a 60 member Legislative Council 40 affirmative votes
would be needed.

We consider that amendments to Annex I or Annex II should be made by
separale legislation from any local legislation under para 3 of Ammex I or para
2 of Part I of Annex IJ, or in each case their replacements in amended
versions. Also, each Annex should be amended by separate Iegisllation.
Amendments to the Annexes are constitutional amendments, with different
conditions to be satisfied than local legislation, and additionally the Standing
Comrﬁittee should not be directly concerned with the de;tail of local
legislation. Further the procedural difference between amendments of Annex

I and Annex II should be respected by the use of separate legislation.
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(B)

Related I.egal Issues

(4)

11.

12.

13.

Whether the method for forming the third term Legislative Council as prescribed

in Annex Il may apply to the fourth term and subsequent terms of the Legislative

Council.

Our concise opinion on this point is that it would continue to apply until

amended. Likewise, any amended version would apply until further amended.

It is in practice virtually impossible to contemplate that those drafting the Bésic Law
would have intended to put 2 gun to the heads of both the HKSAR Government and
the CPG by the creation of a built in void as from the end of the Third Term, in the
absence of a positive approved decision to change. We consider that Annex IT is
adequately capable of interpretation on the basis that Part I constitutes agreed
amendments in the method of forming the Legislative Council for the second and
third terms, “in accordance with the principle of gradual and orderly progress”
towards the ultimate aim, as set out in Article 68, that any further amendment is a
subject to be handled under Part 111, reflecting the provisions of Article 68, and that

the third term arrangements will thus continue to apply unless and until further

amendments are made.

Three views might reasonably be drawn in the context of that interpretation:-
1. That the progressive amendments provided for the second and third terms
suggest that further amendments might be considered, on a similar term by

term basis, as being in accordance with the principlie set out in Article 68.

.22




Legal Opinion on Constitutional Development
HKGCC Legal Committee -

14.

15.

1i. That the progressive amendme’nts provided for the second and third terms
constitute a benchmark of the sort of progress that might be considered as
gradual and orderly.

il That Part I of Annex II constitutes a broad indication of a rate of progress
that might be contemplated as gradual and orderly for the purposes of Article
45 and Annex [, though with the qualification that Annex I provides for no
changes prior to 2007, while Annex Il provides for two progressive changes
by then; that might suggest that a slower rate of change was contemplated as
being appropriate for the selection of the Chief Executive than for the

election of the Legislative Council.

However, we emphasise that those are only views, and that in connection with the
Legislative Council election the points made could not be taken as establishing a set
timetable such that & seats, no more and as fewer, should be transferred from
functioﬁal constituencies to geographical constituencies every four years.
Consideration of the need for amendment in accordance with the principles of -
Article 68 might lead to the recommendation that more than 6, 6, fewer than 6 or no
seats should be reallocated in 2007 or on any other occasion. At least in theory
assessment of the actual situation might result in a reverse re-allocation being

recommended in a time of instability.

We conclude our commerits on this issue with the observation that if the view that a
legal vacuum is created in the absence of consensus on reform were correct, we
believe that that vacuum could only be filled by amendment of the Basic Law. Such

a situation in itself seems most unlikely to have been intended or even contemplated.
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16.

We therefore consider that this point supports the principle that one should Jook for a

consistent and constructive interpretation, and that paragraph 12 above provides that.
How the phrase “subsegquent to the year 2007 ” should be understood?

We consider that the conclusion expressed in paragraph 10 of the Appendix to the |
Task Force paper is supportable. The fuller phrase in paragraph 7 of Annex I is “for
the terms subsequent to the year 2007”. In the English langnage the word
subsequent can have the meaning of “following or from”, so that the full phrase can
mean “for the terms following or from 2007”. That would normally be taken, in the
context of five year terms, as meaning for terms starting from that beginning in 2007,
not for the terms after that beginning in 2007. Even taking the more common
meaning of subsequent as just “following”, we consider that as nine tenths of the
term starting in ZOQ7 is after it, the same interpretation is available as that applicable
to the less common usage. There s also an available interpretation that amendment
of Annex I, and likewise Annex I, within their provisions, is only permissible in
respect of terms commencing after 2007. On balance we favour the first above
interpretation. We believe that the Chinese version of paragraph 7 can also be
interpreted either way. However, as the Standing Committee could evidently
interpret the phrase either way, or could decide that there is no “need” to amend
Annex 1 at this time, the point is only relevant to the extent of a reasoned and
reasonable position that could be taken by the HKSAR Government in discussions
with the CPG; if it agrees to relevant changes applicable to the 2007 elections, it

would be implicit that the first interpretation is accepted.
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(C)  Additional Related Legal Issues

(6

17.

18.

What changes might be made in the methods for selecting the Chief Executive and
Jor forming the Legislative Council which would not involve amendment of the

methods as set out in Annex I and Annex II to the Basic Law.

In principle, the HKSAR has the authority to amend the Chief Exccutive Election
Ordinance and the Legislative Council Ordinance, within the scope of paragraph 3 of
Annex I and paragraph 2 of Part I of Annex IT respectively, under which of course
the existing Ordinances were enacted. Indeed the Legislative Council Ordinance has
already been amended to implez;nent the progressive stages in para 1 of Part [ of
Annex 1. It must have been intended that changes should be able to be made under
those paragraphs without having to meet the requirements of paragraph 7 of Annex I
ana Part Il of Annex I, if the changes do not amount to changes of the relevant
Amnex. However, it is possible to conceptualise changes which would be technically
within that scope but which would or might at the same time be considered to
represent constitutional development within the ambit of Articles 45 or 68. The
terms of those Articles must be treated as prevailing over the autonomous authority
of the HKSAR under the relevant paragraphs of the Annexes. It is therefore

necessary to try to establish the dividing line.

We discuss that, partly by examples, as follows:-

1. Neither paragraph 2 nor paragraph 3 of Annex I appears to rule out the ‘
extension of the delimitation of the various sectors being stretched to include
employees. n the professional sector the qualified professional is entitled to

become a functional constituency clector regardless of whether he is a partner,
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111,

iv.

a sole proprietor or an employee, and although fair reason can be seen for that
in the context of a professional functional constituency the rationale of the
delimitation, or perhaps more precisely the allocation 6f seats, becomes hai'der
fo support in relation for instance to trade chamber or association
constituencies, in which a company member with say 10,000 employees only
has the same one vote. as a company member with say 10 employees.

In theory that rationale could be used to support the reallocation of the seats of
most of each functional constituency in the first two groups, to a franchise to
include all adult employees of organizations who are members of these
constituencies, and the use of the general reference to “other sectors” in the
third group to re-allocate most of the seats in that group to election by all
registered adults who do not register as fimctional constituency employees in
the first two groups.

In practice such changes could be seen to go to the heart of the provisions of
Article 45. Such legislative changes could not therefore be regarded as within
the authority of the HKSAR under paragraph 3 of Annex I. Similarly they
could be seen to go to the heart of the balance between functional
constituencies and geographical constituencies in Annex II, so that again they
could not be regarded as within the local authority of the HKSAR in that
Annex.

However, if changes were made within the principle put forward in sub-
paragraph (ii) above, but were limited to numbers of seats in each group which
provided respo_nsible participation in the Electoral Committee to the general
clectorate, but nowhere near control, that might be considered not to be

offensive in relation to Article 45 or Article 68.
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While the above is put forward mainly as an example, we do add the

observation that there is an apparent problem in achieving the “ultimate aim of

universal suffrage” in the selection of the Chief Executive by “gradual and
orderly progress”. Partial suffrage is hard to envisage. Theoretically there
could be a stage or stages of 2 Nomination Committee providing the candidates,
and of a new Election Committee, constituted on the lines of the Legislative
Council with a set mix of functional constituency members and geographical

constituency members, but at least at first sight that seems a somewhat

- cumbersome mid way approach to the ultimate aim as stated.

Regardless of whether or not changes such as put forward in sub-paragraph (iv)
above were regarded as requiring Standing Committee approval, the example
does represent a means of providing the general electorate with some
participation in the selection of the Chief Executive before the move to the
ultimate aim, if that objective was decided to be appropriate in the context of
the responsibility of the HKSAR Govemnment. Detail and practicability would
however need to be farther considered.

However, for the reasons already discussed, it would have to be understood by
all interested parties that allocating some seats on the Election Committee to a
wider electorate was only in connection with that Committee being a broadly
representative body, and was not a first step to election of the Election
Committee or the Nomination Committee by universal suffrage. In the context
of that and our comment at sub-paragraph (iv) above, it might be considered
appropriate for any such change to be dealt with by amendment of Annex I, so

that the concept could not be taken further without the approval of the Standing

Committee.
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Viil.

1X.

At all events the examples and discussion in the previous sub-paragraphs
suggest to us that it might be appropriate for the HKSAR government to
discuss with the CPG mutual ideas relating to the route to the ultimate aim,
Initiation of the formulation of proposals for separate steps in the “gradual and
orderly progress” could be rejected at the final stage in relation to Annex L or
interpreted as being contrary to Article 68 in relation to Annex I, in the
absence of mutual consensus on the route to be taken.

Reference to another point may make the subject of this and the previous
paragraph further relevant. That is that in the event that, after consultation with
the CPG as relevant, it is decided that some seats in the Legislative Council
will be transferred from functional constituencies to geographical
constituencies, there would be a choice between the abolition of a number of
functional constituencies or their merger into others. That would presumably
give rise, as a matter of consistency, to consideration of the delimitation of
sectors, and allocation of members:between them, under paragraph 3 of Annex
I, and consequently under the Chief Executive Election Ordinance. (It could

also, again as a matter of consistency, give rise to reconsideration of the global

- allocation of seats between the first three groups in paragraph 2 of Annex L)

Separately from the scope of possible amendments raised in paragraph 17 and expanded
upon in paragraph 18 above, there is a distinct range of changes which could be considered
and made without any direct relevance or reference to Articles 45 and 68 and the two
Annexes. Chapter TV of the Basic Law, which deals with the political structure of the
HKSAR, treats the detailed operational structure and functioning of govemmént in the

HKSAR, within the parameters of function and responsibility set out in the Basic Law, as
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20. .

21

being domestic matters for the HKSAR. It would be outside the scope of an objective
opinion to suggesf specific changes that might be considered, but we do observe that it
might well be considered appropriate that such domestic arrangements, as much as the
provisions of the two Annexes, should be kept under review in the context of the “gradual
and orderly” progress of development towards the ultimate objectives dealt with in Articles
45 and 68 and the two Annexes. We therefore consider that there is an indirect relationship

of the internal structure and operation of the government of the HKSAR to those

constitutional provisions.

What is the meaning of the “one country, two systems” principle and how far is it
material to constitutional reform in Hong Kong.

At its simplest the term refers to the concept that while being part of the PRC, Hong Kong
would have a separate system. The concept reflects the principle, incorporated in the Sino-
British Joint Declaration, that the existing law and other systems of Hong Kong would be

maintained. The concept was implemented by the Basic Law.

At a deeper level we consider that the “one country” part of the phrase has an importance
which should not be underrated, but which often is. We consider that it must be treated even
at the conceptual level as the dominant part, as it represents th_e whole ehtity, out of which
the separate system was established (for a very small part of that whole). The conclusions
which we have reached in this 6pini0n are entirely consistent with the facts, or, in the words
of the Basic Law itself, the actual situation. It is relevant to note that the statutory
publication of “Laws of Hong Kong” is correctly presented with the Constitution of the PRC

at the beginning, ahead of the Basic Law.
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bn that basis we suggest that the Government and people of Hong Kong should try to put
their views on constitﬁtional reform in the HKSAR into the context of the one country, of
which the HKSAR is part, not just into the context of the HKSAR and its separate system.
First, it would not be unreasonable to believe that the CPG may currently be concerned that
the people of the HKSAR are not adequately accepting the “one country”, part of the
principle. Secondly we suggest that in any negotiations it is constructive to understand the
other party’s point of view. We acknowledge on reflection that our opinions in previous
paragraphs of this paper are expressed from the point of view of the HKSAR, though we

still consider them to be objective in their conclusions.

In connection with understanding the other party’s point of view, we find that reading or re-
reading the pre-amble and more spectifically the first fe'w Articles of the Constitution of the
PRC 1s illuminating. They include the following statements:-

- the PRC is a socialist state under the people’s democratic dictatorship;

- the socialist system is the basic system of the PRC,

- all power in the PRC belongs to the people;

the NPC and the local people’s congresses at various levels are the organs through which
the people exercise state power,

- the people administer state affairs through various channels and in various ways;

- the state organs of the PRC apply the principle of democratic centralism;

the NPC and the local people’s congresses at various levels are constituted through

democratic elections.
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For the purposes of this opinion and the views expressed in the previous two paragraphs we
suggest that two points in the above extracts might be seen as particularly relevant to an
understanding of the “one country” and its attitude:-

i the multiple use of the words “people” and “democratic”; and
i, the manner in which the democratic power of the people .is related into “system”,

>

“organs”, “channels” and “centralism”, the latter three terms all being able at the same
time to be regarded as systems.
At least from a PRC point of view, a parallel could reasonably be seen between the “two
systems” that they are based on common concepts of power of the people and democratic
rights, but are achieved through different systems, which in the relevant case of the HKSAR.

is a system expected to develop over a period, but not to undermine the “one country” part

of the principle.

Taking that point further, we put forward the possibility that the PRC may relate tﬁe
acceptable pace of development of the HKSAR system directly to an acceptable growth of
understanding and acceptance by the HKSAR of the PRC system, and that pressure for
material development of the HKSAR system without satisfactory evidence of such
understanding and acceptance, and without satisfactory evidence of the HKSAR acting as

part of the “one country”, may be ruled as not reflecting the provisions of the Basic Law.

Our views under this heading should not be taken as a suggestion that the HKSAR
Government should be completely passive, and should simply ask the CPG what changes it
would agree to and when. Indeed we suggest almost the opposite, as is clear from the
opinions we have expressed earlier. We believe in summary that the emphasis of the

HKSAR Government should be to seck constitutional reforms of such nature, and according
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to such timetable, as can be shown to be best suited and appropriate to the HKSAR
environment and which are within the parameters of the Basic Law. Any change to the
Basic Law is obviously more sensitive and controversial and requires a political |
interpretation by Beijing above and beyond any legal interpretations. We further believe
that the CPG should (and very possibly will) regard it as a responsible action on the part of
the HKSAR Government, within its functions under the Basic Law, to formulate and
conduct with it a reasoned discussion on the subject of constitutional reform: that would.be
entirely within the concept and terms of the Basic Law. We only repeat our overriding view
that in planning the approach to such discussions the status of the HKSAR as part of the
“one country” and the relationship between the “two systems” should not be overlooked.
We suggest also that consideration might be given to any steps that might be appropriate and
practicable to increase understanding and acceptance of the “one country” principle within

the HKSAR, in view of the opinions which we have expressed above.

As a footnote to that, we suggest that it conld only be constructive if the HKSAR
Government could open up opportunities to contribute, from its experience in “gradual and
orderly” democratic development in the HKSAR within the Basic Law, to consideration by
the CPG similar developments in the rest of the PRC within its Constitution. (We
‘understand that such developments are taking place, on a carefully controlled basis.) The
ultimate challenges for the two systems are not dissimilar, of accommodating popula.r
pressures for greater participation in the people’s own government, and allowing that at least
potentially an increasingly positive contribution to efficient government and to stability and
prosperity in the whole of the PRC could result from that, within the concept of a’socialist

state and “democratic centralism” as applicable to the one country as a whole.
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28.  Finally, it might be constructive to contemplate that the CPG may fairly and realistically
have objective views, and potentially more objective views than at least some of those held
or formed within the HKSAR, of what pace of constitutional dcvelopmént is best for the
HKSAR itself. To acknowledge that as a possibility could be taken in itself as a step

towards the maturity of the HKSAR under the “one country, two systems” principle.

5 February 2004
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Abstract:

The Task Force on constitutional development of the HKSAR Government put forward a
series of legal questions concerning the constitutional development of Hong Kong. Some
other people have also raised other legal questions. All these legal questions concern the
Jegislative process and consultation process of constitutional development, principles of
constitutional development and other related legal questions. The article aims to analyze
these questions in details and provides interpretations to relevant provisions of the Basic
Law according to principles of legal interpretation. Even though legal interpretation
inevitably involves political choices, legal questions are still only legal questions but not
political questions for their resolution are still based on legal principles. On the one hand,
the Jegal text sets a limit to possible interpretations so that any interpretation cannot give
a meaning, which the text camnot bear. On the other hand, principles of legal
interpretation must be built on a rational basis and they must be reasonable and logical.
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SymergyNet’s Meeting with the Constitutional Development Task Force
Summary of Points Made on 13 February 2004

SynergyNet is pleased to meet the Task Force for the first time and expresses the
following opinions on constitutional reform,

1. SynergyNet believes that universal suffrage in the CE and LegCo elections is of
paramount importance to resolving Hong Kong’s governance problems and
implementing ‘One Country, Two Systems” successfully.

2. We believe that universal suffrage is consistent with the spirit of “One Country,
Two Systems” and relevant articles in the Basic Law, in particular the principles of
“gradual and orderly progress” and “actual situation.” The Hong Kong community
has been urging for democratic reform ever since the 1980s and there is now a clear
majority consensus in support of universal Suﬂi‘age. Universal suffrage can satisfy the
principle of balanced participation of different sectors, and help improve the
legitimacy of the HKSAR Government and hence its capacity to lead and govern
effectively.

3. The success of the constitutional review depends on whether there is a consensus
between the Central Government and HKSAR and within the local community,
The Hong Kong community, therefore, has very high expectations of the Task Force
to play a critical role in facilitating a consensus. We are pleased that the Task Force
has started dialogues with the Central Government authorities.

4. The Task Force is expected to act in strict accordance with the principles of a
high degree of transparency and openness, an open, fair and proper process of
consultation and participation by all, and a firm commitment towards achieving a
more democratic political system.  The Task Force should not only reflect the
various views from the community but also be committed to enhancing the Central
Government’s understanding of Hong Kong’s urgent needs for constitutional and
institutional reforms so as to improve the HKSAR Government’s governance

capacity.

FTIIERSHE « BEEEFTETT
Synergy for Re-lrventing Hotig Kong



5. We are deeply concerned that the Task Force has yet to fully meet the
community’s expectations so far. The public worres that the reform and
consultation process is being unduly delayed. We strongly urge the Task Force to
take concrete actions and consider the following measures to reassure the community
of its firm commitments.

(a) The Task Force should inform the public of its mechanisms for ensuring
transparency, in particular in its interactions with the Central Government
authorities; and should issue clear timetables for the constitutional review and
consultation as soon as possible.

(b) The Government should establish a cross-sector constitutional review
consultative committee so as to encourage cross-sector dialogues and to
promote consensus-building.

(c) In addition to universal suffrage in electoral systems, other institutional issues
are also critical to effective governance - including the relationship between
the executive and legislature, the Principal Officials Accountability System,
the role of the civil service, and laws and support for the development of
political parties, etc. The Task Force should expand the scope of the
constitutional review and publish as soon as possible consultation papers
covering these critical institutional issues.

6. SynergyNet hopes that this review exercise will produce a clear timetable of
implementing constitutional reform, in particular the timetables of universal suffrage
in the elections of the CE and LegCo.
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About SynergyNet

SynergyNet, established in February 2002, is a poiicy network devoted to the
formulation of medium to long term strategies and policy proposals for the Hong Kong
Special Administrative Region, so as to enhance the quality of governance and

promote economic and social progress.

“Thinking About 2007” Policy Paper Series

Think-tanks overseas are used to publishing policy papers to influence new
governments. For example, the Fabian Society in Britain pubiishéd a “Second Term
Thinking” series in the run-up to the 2002 general election, aimed at making a
significant contribution to the development of innovative policy options across a range
of areas, and stimulating debate both on the key strategic and philosophical directions
of the post-election government and the policies that would manifest them.

As a policy think-tank, SynergyNet plans to make contribution towards generating
new policy ideas for the next government in 2007. It will identify @ number of key
policy areas and invite experts (whether members or non-members) to prepare at
least one policy paper on each area. These policy papers will be published as part of
the “Thinking About 2007 Policy Paper Series, and released over a period of
some 30 months from early 2004 onwards. By mid-2006 ali will have been published,
in time before the next Chief Executive election takes place.

About the author
The author of this paper is Anthony B. L. Cheung, Professor of the Department of

Public and Social Administration, City University of Hong Kong. He writes extensively
on privatization, public sector reforms, Hong Kong politics and Asian administrative
reforms. His latest book is Governance and Public Sector Reform in Asia: Paradigm
Shift or Business As Usual? {(RoutledgeCurzon, 2003). Proféssor Cheung is active in
public service. He has served on the Legisiative Council, Housing Authority and
various civil service pay advisory bodies, and now sits on the Standing Commission
on Civil Service Salaries and Conditions of Service and the Consumer Council. He is

currently chairman of SynergyNet.
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Executive Summary

This paper discussed constitutional reform in Hong Kong, at a time when there is mnch public
discontent about government failure and Increasing consensus in society that the existing political
system no longer works. On top of a looming legitimacy crisis, the SAR Government also faces
the problems of weakening policy and administrative capacities and the mability to work with the
Legislative Council (Legco) so as to ensure stable and effective government. Without a stable
systern of governance and public support, it is highly difficult, if not impossible, for the
government to steer soctety forward in the erucial tasks of social development and economic
restructuring which are essential to take Hong Kong out of the existing doldrums.

Enhancing the government’s representation (hence strengthening its mandate) and IMpIoving Its
capacity to run an effective administration and lead the community should be the primary

objectives of the Constitutional Reform.

Some major recommendations are made:

On executive-legisiative relations:

»  To consolidate a system of separation-of-powers and check-and-balance, there is the need to
strengthen concurrently the political legitimacy and constitutional powers of the executive
and legislative istitutions by: '

W Electing both the Chief Executive and all seats of Legco on the basis of universal
franchise;

W Removing the constitutional restrictions on moving private member’s bills by
legrslators so that Legco can play a more active and constructive role in policy-making.

On the election of the Chief Executive: -
> Starting with the 3™ term {2007-2012), the Chief Executive will be popularly elected subject

1o such nomination procedures as prescribed by the Basic Law. In future, as the system of

umrversal suffrage gains experience and becomes consolidated, the Nomination Committee

should be dispensed with. ' '
»  Where the Nomination Committee exists as the official nomination mechanism, there
should still be opportunities for preliminary nomination” by ordinary citizens:

B Any 500 registered voters (or a larger threshold) can together make a preliminary
nomination of a candidate for the Chief Executive post.

B Prelimiary nomineces will be scrutinized by the Nommation Commitice. Only those
preliminary nominees who obtain the endorsement of a minimum of 100 members of
the Nomination Committee will be put forward for the final-stage election by universal
suffrage.

> The current legislative restriction on the Chief Executive being member of a political party
should be lified. '
»  Members of all sectors constitating this Committee should be elected on the basis of one-

person-one-vote within the sector. The Nomination Committee, with membership from 800

to 1200, will cover broadly four sectors — business, the middle class, the grassroots, and the
political sector. '

On the election of the Legislative Councii:
The membership of Legco should be enlarged to a total of 90 seats. They should all be
eiected by universal suffrage through 3 different ways so as to achieve balanced
representation: :
B 30 members to be directly elected on the single-seat geographical COnSHtuency.
8 30 members to be directly clected an a regional single-iist system,



B 30 members to come from defined functional sectors (similar to existing functional
constituencies), dut to be elected by universal suffrage. However, there are still both
problems of principle and practicalities surrounding the provision of such seats.

»  Thenew Legco should function fully as a unicameral chamber. The existmg requirement for

‘sphit-voting® on motions, bills and amendments to bills moved by legislators should be

abolished.

On strengthening the Execurive Council-

*  The new constitutional nature of the Executive Council (Exco) as govemment cabinet
should be further instihitionalized so as to strengthen executive léadership and coordination.

> Exco should set up major policy committees. Some of them should be chaired by the Chief
Secretary for Admimnistration and some by the Financial Secretary.

» The Chief Executive’s Office {(CEQ) should be strengthened in its role as Cabinet
Secretariat. The Director of CEQ should be taken up by the most senior member of the civil
service, who concurrently serves as Head of the Civil Service as well as Cabinet Secretary.

On strengthening policy coordination and legisiarive liaison:
»  Therole of the Chief Secretary should be strengthened:
®  Asthe ‘minister’ in charge of civil service policy;
B Asthe ‘coordinating minister’ for domestic policies; and
B Asthe government’s chief liaison with the Legceo on the day-to-day basis and to be in

charge of the govemment’s legislative PIOZramme.

On the clear delineation of the ministerial and civil service responsibilities:

»  The existing post of Secretary for the Civil Service should be dispensed with.

> All politically-appointed principal officials should be supported by a sinmilarly appointed
Deputy Secretary and, where appropriate, a number of Under-Secretarjes.

On the further development of political parties:
»  The evolution of the SAR’s system of government must be conducive to the further

development of political parties and the formation of governing coalition between Legco
parties and the Chief Executive so as to stabilize executive-legislative relations and to -
ensure effective government.

> A proper Political Parties Ordinance should be enacted.

»  Some public funds should be appropriated to parties to support their lawful activities
according to their share of electoral votes.

Other equally crifical issuves relatmg 1o govemance reform — such as the future of the
Administrative Class and Directorate system, and the role and functions of Statutory and
Advisory Bodies — will be addressed by other Papers to be issued under the ‘Thinking About

2007 Policy Paper” series.




The political impasse

e atalei

1. The political impasse created by Hong Kong’s post-1997 constitutional design has
long been recognized by local political scientists and politicians alike.’ In January
2000, the former chairman of the Democratic Alliance for the Betterment of Hong
Kong (DAB), Tsang Yok-sing, made open comments to the effect that Hong Kong’s
system of governance was in danger of losing its political and administrative talent,
50 much so that the Special Administrative Region (SAR) might eventually be
govemed by mediocre people.” His argument was based on the observations that
without any votes in the Legislative Council (Legco), top government officials had
to spend 0o much precious time smmply on ‘begging votes” from legislators in order
to pass legislations and finance bills, while Jegislators on the other hand lamented
about having only votes and yet no active part to play in policy-making. Both sides
thus became highly frustrated; in the long-run, talent would not stay in the top
echelons of the civil service, nor could political parties attract talent to run for

legislative office.

2. In Aprl 2002, prior to the commencement of his second term in July, Chief
Executive Tung Chee-hwa introduced a new munisterial system known as ‘Principal
Officials Accountability System’ (POAS)?, accompanied by a reorganization of his
Executive Council (Exco), turming it mnto a cabinet of ministers {i.e. politically-
appointed principal officials) and leaders of major party groups mn Legco (namely
the DAB, Liberal Party and the Hong Kong Federation of Trade Unions). Tung’s
political reforms in effect negated the assumptions of the Basic Law drafters that (a)
the post-1997 govemment be led by career civil servants (essentially members of the
elite Administrative Class) as principal officials under a Beying-appointed Chief
Executive and that (b) the covernment be largely free of party-political influence so
as to preserve the so-called tradition of executive-led government.

3. In a way Tung was forced by circumstances to go into this route, despite Beijing’s
previous reservations about “politicizing’ the SAR govemnment. In his first term of
office, he could not get along with the senior civil service team _headed by former
Chief Secretary for Administration Anson Chan. He blamed his lackluster
performance and the failure in government on the bureaucrats whom he regarded as
not supporting his agenda enthusiastically, if not in effect sabotaging it. He needed
to put his own men and women in charge of key portfolios to ensure his policy
agenda is implemented. e also thought that by canvassing the support of DAB, the
Liberals and FTU through co-optation into Exco, he could forge some kind of

govemning coalition with pro-government Legco party groups and muster encugh

I Scott (2000) “The Disarticulation of Hong Kong’s Post-Handover Political System”; The China
Journal, No. 43, January, pp. 29-53. Also A. B. L. Cheung {2002) “The Changing Political System:
Executive-led Government or ‘Disabled’ Governance?”, in S. K. Lau (ed) The First Tung Chee-iwa
Administration: the First Five Years of the Hong Kong Special Administrative Region, Hong Kong: The
Chinese University Press, pp. 41-68.

- Y. S. Tsang (2000) “Letter to Hong Kong”, 2 January, Hong Kong: Radio Television Hong Kong.

- C.H Tung (2002) speech at Legislative Councit, 17 April.

)



legislative votes to ensure the smooth passage of government bills and finance
reguests,

The growing vulnerability of the SAR government

4. By the end of 2003, Tung’s master plan has failed totally. His new ministerial team
did not work as a united and cohesive political executive, while civil service morale
has been fast deteriorating. Two of his trusted ministers left in disgrace in July 20037
and several other ministers were seriously harmed by policy and politicat
controversies’. Ministers coming from civil service background seem to fare better,
but Secretary for the Civil Service Joseph Wong has been squeezed between civil
service unions and public opinion over pay cut issues, and the former head of the
civil service, Chief Secretary for Administration Donald Tsang, is widely perceived
to have been sidehined by Tung. Intra-cabinet rivalries are now an open secret’.

5. Not only has Tung been unable to keep his mmisters in line. His political weakness
(seen by some as a hability) led to the resignation of Liberal Party chairman Jame
Tien from Exco on 7 July 2003 following the massive protests against the
controversial national security bill (which was subsequently shelved) and the
announcement by the new chairman of DAB, Ma Lik, following his party’s debacle
i the district council election on 23 November 2003, that there was no such thing as
a govemnng coalition and that the DAB would not now feel obliged to support the

govemment.

6. Once again, Tung’s government 1s in a political impasse. Without firm support from
a legislative majonty, he will face greater political difficulties in the remainder of
his term. Already commentators are speculating that he would become a non-
performing head of government as he tries not to embark on any major policy
initiatives for fear of antagonizing various interests which, after the massive protests
of 1 July 2003 against the national security legislation, are now prepared to fight the
govemnment at any time. The 1 July protests are a dividing line which marked the
political demise of Tung, so much so that his administration is now without either
the legitimacy or capacity to lead and mobilize support. Senior civil servants no
longer respect their political masters. Meanwhile, following its landshde victory in
the district council election, the pro-democracy camp is gearing for another such
victory in the forthcoming Legco election in September 2004. Most political
commentators expect the ‘democrats’ to emerge as the most powerful camp after
that election even if they are short of a clear legislative majority.

* Former Financial Secretary Antony Leung and former Secretary for Security Regina Ip.

? Namely Secretary for Financial Services d& the Treasury Frederick Ma (over the penny stocks affair),
Secretary for Health, Welfare & Food Yeoh Eng-kiong (over the SARS outbreak), Secretary for Home
Affairs Patrick Ho (over the Equal Opportunities Commission scandal), and Secretary for Education &
Manpower Arthur Li (over the cutting of university funding).

® As revealed, for example, in leaked allegations in March 2003 surrounding Antony Leung’s failure to
declare interest in his pre-Budget car purchase, which subsequently brought about his downfall and
resignation, and open exchanges in Novernber and December 2003 between new Financial Secretary Henry

Tang and the education secretary over education budget cuts.



7. The disarticulation between the executive and legislative branches reflects a deeper
malfunctioning of the SAR system of govemnment. On top of the legitimacy crisis,
the government also faces the problems of weakening policy and administrative
capacities and the inability to work with the legislature so as 1o ensure stable and
effective government. Without a stable system of governance and public support, it
1s highly difficult, if not impossible, for the government to steer society forward in
the crucial tasks of social development and economic restructuring which are
essential to take Hong Kong out of the existing doldrums,

Why has the Basic Law design failed to work

8. The SAR’s constitutional impasse has-largely resulted from a Basic Law which
essentially provides for a modified extension of a system in use under British
colonial rule. The colonial system had three main features:

»  An executive-led system, with powers highly centralized in the Administration,
so much so that Legco played only the role of disposing the Executive’s
proposals; .

An Adminstration dominzted by the civil servants, with all top posts filled by

civil servants who in effect acted as “ministers’”; and

» An amateurish Exco that constitutionally only advised and assisted the
Governor in policy-making, though politically regarded as the latter’s inner
cabinet.

Y

9. Until the transitional period following the signing of the Sino-British Joint

' Declaration in 1984, this system worked because all non-official Fxco and Legco
members were appomnted by the Governor on the advice of senior civil servants.
They shared a high degree of political consensus and trust, and usually followed the
govemment lme. With the introduction of elected seats in Legcco, especially after the
1991 direct election, Legco was no longer at the service of the Administration. It has
smce evolved into a watchdog over the government, causmg some Exco members
and senior officials to wonder if it had in effect become an.-opposition’ body.
Because Legeo could not constructively share the powers of policy-making and law-
mitiation (being hindered by Article 74 of the Basic Law), but could only exercise
its political muscle through the extreme measures of vetoing government bills,
funding requests or even the budget, it had been forced to take an increasingly
confrontational stance vis-4-vis the Administration.

10. On the other hand, with the government dominated by civil servants, the career
opportunity for politicians was limited. Party politicians could at most aspire to
become legislators, but with only a small number of Legco seats available for direct
election (24 in 2000 and 30 in 2004), competition is fierce, creating intra-party
tensions (as withessed in the open conflicts between the so-called mainstream and
Young Turks factions of the Democratic Party from 1999 1o 2002). Political parties’

7 On the rare occasions where “outsiders® were brought in to fill the top posts, they were appointed op civil
SErvice contracts.,



influence 1s confined to Legco, but with Legco prevented from sharing power with
the Chief Executive, all parties could only aim at becoming a more effective
watchdog over the government (in effect an opposition) rather than aspire to running
the government one day. The Chief Executive Election legislation introduced by
Tung in July 2000, which ronically was passed with the support of DAB and
Liberal Party, required anyone elected to the top post to be politically non-affiliated,
thereby making Jinks with Legco parties all the more uncertain and problematic,

Tung Chéé—hwa’s half-baked reform of the Executive

11.

12.

13,

A comprehensive review of the SAR’s constitutional arrangements is long overdue,
As Smgapore’s elder statesman Lee Kuan-yew said in his public lecture in Hong
Kong on 25 October 1999, any constitutional document cannot remain unchanged
forever otherwise it would become a straitjacket that hindered progress and
development. Indeed, the Constitution of the People’s Republic of China has been
revised several times since its promulgation in the 1950s. Without seeking to amend
the Basic Law, Tung Chee-hwa had actually went against its spirit when he
introduced the new system of government m 2002 to kick off his second term of
office. In essence he has given up government by civil servants and attempted to

form a governing coalition with pro-govemnment parties in Legco

On the face of it, Tung’s introduction of a new ministerial system of political
appointments and his co-optation of pro-government parties into Exco in July 2002
seemed geared to solving the problems of grooming political talent and forging
closer relations with some Legco parties. In reality, however, he had only aimed to
dis-empower the Administrative Class of the civil service and to politically subdue
the Legco, hence ensuring his own version of an executrve-led system dubbed by
some as the ‘presidentialization’ of the Chief Executive office. Instead of opening
up institutional channels for identifymng and groomning political talent, he only
sought to select a few so-called private sector persons for ministerial appoinatment.
These people, with no previous political experience and little linkage to political
parties, have proved to lack the capacity to erther promote policies or build political
alltance with elected politicians. Not only that, they are not provided with political
deputies or assistants, but have to continue to rely on permanent secretaries and
other sen1or civil servants for policy support and the defence of policies, hence
making it impossible for the senior civil service to settle into political neutrality.

Leaders of pro-government groups co-opted by Tung into Exco continued to be
viewed as appointed ‘ad personam’, following the previous colonial ethos even
though the very purpose of securing their participation in government was to win
over therr party votes in Legco. Since no clear constitutional principle of party
mvolvement in Exco was set out, it became possible for the Liberal Party to desert
the government at the last minute over the mational security legislation, but stil]
mmanage to subsequently secure the appomntment of its vice-chairman Selina Chow to
Exco in place of James Tien who had resigned, and for DAB’s new chairman Ma
Lik to declare his party outside any governing coalition desprte 1ts former chairman



14,

Tsang Yok-sing keeping his Exco seat. There is no coherent principle governing the
appointment of non-officials to Exco as the body becomes increasingly seen as the

govemnment cabinet.

By changing the system of government in July 2002, Tung has de facto declared the
constitutional arrangements inherited from colonial times and in a sense legitimized
by the Basic Law dead. The organic link with the Administrative Class has been
severed as the door 1s now fully opened for politically-appointed principal officials.
The support of the senior civil service has in future to be won through 1nstitutional
partnership and mutual acceptance rather than through placing bureaucrats to fill the
top munisterial posts. New venues for identifying, training and grooming political
talent have to be found. Political parties have to be given a more constructive role to
play in the system of government. Executive-legislative relations have to be propertly
institutionalized. There is no way to go back to the old regime, Neither is the old
system sustainable in the post-1997 political environment when elected elements
have become more and more significant.

Fundamental questions of governance

15

16.

17,

The SAR Government under Tung Chee-hwa has failed because of three main
reasons:

»  Institutional defects arising from the Basic Law’s political system design,

>  Lack of political support due to its weak political mandate; and

> Unstable executive-legislative relations because of poor articulation with

political parties. ‘

These together have created serious problems of representation, leadership and
mobilization for the govemment, which need to be addressed through a more
fundamental review of the SAR’s constitutional arrangements.

It would be useful to take the debate on governance reform within the context of the

‘capacity triangle’, which entails three important levels:® -

»  State capacity — the ability to mobilize social and economic power to achieve a
wide vanety of goals;

> Policy capacity — the ability to marshal information and decision making
power to make mtelligent choices and to set strategic policy directions; and

>  Administrative capacity — the efficient management of resources in the
various administrative processes required for delivering the outputs of
government, such as public services, enforcement of regulations and so on.

The vital ingredient in swite capacity is “the ability of the regime to foster
participation and co-optation”. ° Policy capacity entails “the manner in which

¥ The notion of capacity triangle is borrowed from that used by the March 2001 Report of the ‘Building
Institutional Capacity in Asia’ project, commissioned by the Japanese Ministry of Finance and undertaken
Ey the Research Institute for Asia and the Pacific, University of Sydney. See pp. 14-17 of report

Ibid, p. 15.
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relations between the executive and legislature are handled, the manner in which
cabmet and other executive decision making systems are organized, serviced and
supported, and the ways in which central executive decision makers make use of
expert knowledge and analysis” * Tt ajms at achieving coordination and
effectiveness within decision structures, to respond better to public demands and
asprrations. By strengthening pohcy capacity, state capacity can also be enhanced.
Administrative  capacity  entails implementation  structures  and managerial
competence, to ensure efficiency and responsibility in the course of policy and
service delivery. The three levels of capacity are mutually supportive and form a

building block for effective governance.

In the case of present-day Hong Kong, building staze capacity requires wholesale
political reform that can result in a democratically-elected Chief Executive and
Legco, the improvement of executive-legislative interaction, the integration of
political parties (and various political elites) within the policy making process, and a
politically ‘inclusive” governance style that facilitates the fostering of active consent
and support from the citizenry, The greater its popular mandate, the larger the
government’s capacity will be m terms of political mobilization and mtegration.
Enhancing the government’s representation (hence strengthening its mandate)
and improving its capacity to run an effective administration and lead the
community should be the primary objectives of the Constitutional Reform. The
following recommendations are made with an eye on achieving such objectives.

Reforms and recommendations

Execunive-legisiative relations

19. The Basic Law has already placed the SAR’s political system firmly on the basis of

20.

the separation of executive and legislative powers, in that -

> the Chief Executive and Legco are independently elected and constituted;

> legislators cannot be appomted as principal officials even though some of them
can be invited by the Chief Executive to siton Exco; and

»> under Articles 50 and 51, if Legco refuses to pass the budget or any other
Important government hill or the Chief Executive refuses to sign into law any
bill passed the second time by Legco, and if consensus still cannot be reached
after consultations, the Chief Executive is obliged to dissolve Legco and call
new elections; but should the re-elected Legco still refuse to pass the
government bill or budget in dispute, or if he still refuses to assent to a Legco
bill in dispute, the Chief Executive has to resign.

While the Legco’s powers to check and balance the Executive is arguably
constrained by Article 74 of the Basic Law (in that legislators are not allowed to
move bills relating to public expenditure, the political structure or the operation of
govemnment and that bills relating to public policy can only be moved by legislators
with the written consent of the Chief Executive), the doctrine of separation of

10 -
Ibid, p. 16.



21.

22

powers and check-and-power has been clearly built into the Basic Law. The
question 1s how such doctrine will be practiced by the executive and legislative
institutions through interaction within the context of day-to-day politics.

To consolidate such a system, there is the need to strengthen concurrently the

political legitimacy and constitutional powers of the two institutions by:

»  Electing both the Chief Executive and all scats of Legco on the basis of
universal franchise so that there is a clear conferment of mandate to exercise
governing and legislative powers from the SAR population in line with the
principle of ‘Hong Kong people goveming Hong Kong’ as enshrined in the
Basic Law;

»  Removing the constitutional restrictions on maoving private member’s bills by
legislators so that Legco can play a more active and constructive role in policy~
making, instead of being simply a ‘questioning’ and ‘criticizing’ chamber.
Before Article 74 of the Basic Law is amended, the Chief Executive should
make it a point to give general consent to bills on public policy moved by

legislators.

There might be worries from some quarters that such a full-fledged separation-of-
power arrangement would make it impossible to practise an executive-led
government. However, such worries are largely academic. If we look at the world
around us, both the British Westminster model (whereby government is formed by
the majority within Parliament) and the US-style presidential system (whereby the
executive is constituted separately from the legislature) feature a strong executive
government. The key to a strong government rests with a stable party system as well
as electoral arrangements that can lead the formation of a strongly mandated Chief
Executive and/or a clear parliamentary majority.

Chief Executive: Election and nomination

23,

Under Article 45 of the Basic Law, the Chief Executive has to be ultimately elected
on the basis of universal suffrage upon nomination by a broadly representative
nominating committee m accordance with democratic procedures. Annex I of the
Basic Law allows this to take place “for the terms subsequent to the year 2007”.
This can be interpreted as applicable to the term commencing i 2007, ie. the third
term from 2007 to 2012. However, any amendment to the existing arrangements to
accommodate the move towards universal suffrage is subject to the endorsement of a
two-thirds majority of all members of Legco and the consent of the Chief Executive,
as well as the approval of the Standing Committee of the National People’s
Congress.

In view of the overwhelming public sentiments in favour of electing the Chief
Executive on universal suffrage so as to ensure political accountability, it 1s
proposed that starting with the 3™ term (2007-2012), the Chief Executive should
be popularly elected subject to such nomination procedures as prescribed by
the Basic Law. In future, as the system of universal suffrage gains experience and



25.

26.

27.

28.

29.

becomes consohdated, we should consider dispensing with the Nomination
Commuittee.

Where the Nomination Committee exists as the official nomination mechanism,
there should still be opportunities for preliminary nomination’ by ordinary
citizens as follows;

> Any 500 registered voters (or a larger threshold) can together make a
preliminary nomination of a candidate for the Chief Executive post. No
registered voter can make more than one such nomination.

Preliminary nomimees will be scrutinized by the Nomination Committee. Only
those preliminary nominees who obtain the endorsement of a minimum of
100 members of the Nomination Committee will be put forward for the
final-stage election by universal suffrage. This can be in the form of either
open nomination by at least 100 members of the Nomination Committee (no
member can nominate more than one personj or secret ballot by the
Nomination Comunittee whereby each Committee member can vote for only
one preliminary candidate and only those candidates securing at least 100 votes
would be declared endorsed. In practice this means a maximum of 8
preliminary candidates to be ‘screened in’ by the Nomination Committee for
popular election.

Y7

The current legislative restriction on the Chief Executive being member of a
political party should be lifted. Political parties should not be prohibited from
fielding their candidates for the Chief Executive post. Party affiliation may actually
help to facilitate linkage with Legco parties. '

While the existing Election Committee compnsing 200 members from each of four
broad sectors (Annex I of Basic Law) may be regarded by some as a possible model
for the future Nomination Commuittee, in order to ensure that the Nomination
Committee is ‘broadly Tepresentative’ (Article 45 of Basic Law), members of all
sectors constituting this Committee should be elected on the basis of one-
person-one-vote within the sector.

The 4 sectors may be as follows:;

> Industrial, commercial and financial sectors (broadly representing ‘business’);
The professions (broadly representing the ‘middle class’);

Labour, residents and grasstoots organizations (broadly representing the
grassroots); and

The elected political sectors (members of Legco and District Councils, and

Hong Kong deputies to the National People’s Congress).

Y VvV VY

The total membership of the Nomination Committee can be 800 (as for the Election
Committee) or an enlarged number such as 1000 to 1200.

10




Legislative Council: Mixed direct elections

30. The reason why the present SAR govermnment finds Legco so threatening and

31.

32

disturbing is that it is led by a Chief Executive who is not democratically elected
vis-a-vis a partially directly-lected legislature. If the Chief Executive is elected by
universal suffrage as proposed above, s/he will possess even greater political
legitimacy than a fully drrectly-elected Legco. Once both the executive and the
legislature are democratically elected, Legco can properly settle into the role of
a legislative organ with broad representation, to check and balance the
executive. Legco panels should hoid public hearings on public policies and call
public officials to account. Legco members should also be able 1o introduce bills if
necessary m competition with the executive, but legislative time and priority should
still be reserved for government business and bulis.

In formulating recommendations on the composition of Legco, there are three
important points of consideration:
All seats should be elected by universal suffrage.
> The total membership should be expanded so as to generate larger legislative
~ capacity. '
¥ As far as practicable, means should be found to encourage the participation of
business and professional people m Legco.

The membership of Legco should be enlarged to a total of 90 seats, so as to
Create more opportunities to groom elected politicians and to provide enough
legislative capacity for the increasing volurme of lawmaking and policy scrutiny
work undertaken by Legco. More members will be available to serve various Legco

panels and bills committees.

It 1s proposed that the 90 Legco members be all elected by universal suffrage, but
through 3 different ways so as to achieve balanced representation:
> 30 members to be directly elected on the single-seat geographical
constituency, using the ‘first past the post’ principle. There will therefore be 30
constituencies each with a population of around 200,000 to 250,000. This will
produce legislators who are more oriented towards the local constituency
interests.
* 30 members to be directly elected on a regional single-list system. There will
be three regions — namely Hong Kong Island, Kowloon and the New Territories,
Depending on the percentage of votes received by each list, the available seats
of each region (which varies accordmg to population size) will be apportioned
accordingly. This is similar to the ex1sting proportional representation system.
The advantage of such method of election is that (a) it produces legislators
more aitentive to regional and territory-wide interests, and (b) it is conducive to
the development of political parties who are encouraged to put forward single
lists of candidates for election.
30 members to come from defined functional sectors (similar to existing
functional constituencies), but to be elected by universal suffrage in the

v



same way as the other two types of membership. This method of election can
address the concern of those business and professional sectors that worry that
direct election may not attract enough professional and functional talent to jom
the legislature. However, there are both problems of principle and practicalities
surrounding the provision of such seats, which will be discussed in oreater
depth 1m the followmg paragraphs.

34. Ideally all members of a democratic Legeo should be openly nominated and

35

L2

o

elected by wmiversal suffrage. There are those who, however, still doubt if this
would attract enough business and professional people to take part in the election. If
the intentton 1s to preserve functional representation, the easiest way to do 1t is to
keep the existing 30 ‘functional constrtuency” seats. This arguably would be most
reassuring to established ‘functional’ organizations like business and commerce
chambers and banks, but would contravene the principle of universal suffrage. If it is
proposed to keep existing functional constituency seats only as a transitional
arrangement, to be abolished within a specified period of time, the question remains
as 10 how functional representation can still be ensured when such functional seats
are finally given up — in other words, what would be the triggering point for making
the transition to a legislature fully elected by universal suffrage? Hence I have
ruled retaining existing ‘functional constituencies’ out as an accepiable eption.
A compromise solution that can enable business and professional people to join
Legco is to provide for a category whereby nomination is made by defined
functional sectors while election is by universal suffrage. This can be done in two
ways.
¥  Either to turn all functional constituencies into ‘occupational constituencies’ so
that every citizen belongs to one of these constituencies and can take part 1 the
election of their functional/occupational representative - This would be similar
to the “new functional constituencies’ adopted for the 1995 Legco election. The
problem with such kind of election is that it may be regarded as just another
form of direct election that does not really help to elect business and
professional people into Legco;
> Or to confine nomination of candidates by recognized bodies within defined
functional sectors (such as business and commerce chambers, trade unions and
professional societies), but to open the election to universal suffrage. This
option is similar to a suggestion made by The Hon. Andrew Wong, Legco
member, a few years ago. It has the advantage of making it mandatory for
candidates to come from business and professional backgrounds while not
compromusing the principle of election by universal suffrage.

Even if we go along this latter route, one major technical problem has to be solved.
If we require all registered voters within the population to pick 30 candidates out of
a much longer list of candidates during an election, this might be taxing their
knowledge of candidates and capacity to choose too much. In practice, candidates
standing for election will have to campaign throughout the territory and may find 1t
difficult to cope with the election logistics. One alternative is to adopt a single-list

12




system so that business and professional candidates form into single-lists for
competition, and voters choose the ‘list’ rather than individual candidate, and
depending on the share of votes among the various contending ‘lists’, the 30 seats
will be distnbuted accordingly. A downside of this approach 1s that it allows
busiess and professional people to stay in politics without joining parties, which
may be unfavourable to the development of political parties.

37 The new Legco should function fully as a unicameral chamber The existing
requirement for ‘split-voting” on motions, bills and amendments to bills moved by
legislators (i.e. functional constituency legislators and the rest of the membership to
vote 1n separate categories and any motion/bill/amendment can only be carried if 1t
recelves a concurrent majority in both categories of legislators) should be abolished.
Unless such restriction is lifted, the executive-legislative relations will continue to

be skewed,

Execunive Council: Further institutionalization of the executive branch

38. With the introduction of the new ministerial system 1n July 2002, the Exco has
become m effect a government cabinet, not Just the Chief Executive’s top advisory
body as described in the Basic Law to extend the previous colonial setup. The new
constitutional nature of Exco as cabinet should be further institutionalized so as
to strengthen executive leadership and coordination-
> As at present, all principal officials in charge of policy portfolios should serve

on Exco. ‘

»  Leaders or representatives of Legco party groups should join Exco on the
premise of a governing coalition only if their parties officially take up coalition
responsibilities. As councilors-without-portfolio, these members should have
an important role to play in policymaking, and not just as ‘non-official
members’ in the traditional sense. They should be zllowed to chair 1mportant
Exco committees. Their party colleagues can be appointed as principal officials.
Exco should set wp major policy commitiees (not just one Policy
Committee as at present). Some of these policy committees should be chaired
by the Chief Secretary for Administration and some by the Financial Secretary
as semor members of Exco on behalf of the Chief Executive. Another
arrangement 1s to for the Chief Secretary to chair a Domestic Policies
Committee and the Financial Secretary to chair an Economic and Finance
Polictes Committee.

#  The Chief Executive’s Office (CEQ) should be strengthened in its role as
Cabinet Secretariat. The Director of CEO should be taken up by the most
semor member of the civil service, who in that capacity concurrently serves as
Head of the Civil Service, permanent secretary to the Chief Executive (and
even the Chief Secretary for Administration), as well as Cabinet Secretary. This
will ensure a closer working relationship between Exco and the Civil Service.
The Director of CEQ should hold regular meetings with permanent secretaries
of various bureaus.

A4



Chief Secretary for Administration: Strengthening policy coordination and legislative

Haison

39.

As the second most important office after the Chief Executive, the Chief Secretary
for Administration should be properly recognized as deputy to the Chief Executive
and be served by either the Director of CEO as well, or a separate permanent
secretary of the Chief Secretary’s Office. The role of the Chijef Secretary should
be three-fold:

»  As the ‘minister’ in charge of civil service policy;

> As the ‘coordinating minister’ for domestic policies and in that capacity to
chair the Exco’s Domestic Policies Committee as suggested above;

As the govemnment’s chief liaison with the Legco on the day-to-day basis, to be
m charge of the government’s legislative programme and to hold weekly
meetings with leaders of major party groups in Legco to iron out policy issues
and 1o receive ideas towards the legislative agenda.

>

Clear delineation of ministerial and civil service responsibilities

40.

41.

42

43,

For the institutional neutrality and mtegrity of the civil service, we must not allow
1ts upper echelons to be over-politicized. To be loyal to the government of the day
does not mean that the principle of neutrality should be compromised. To that
extent, the present practice of requiring permanent secretaries and other senior civil
servants to openly defend policy decisions and engage in lobbying politics carries a
lot of risk to the institution. They should only offer anonymous policy advice to
principal officials who have to be publicly and fully responsible for whatever
decisions taken.

The existing post of Secretary for the Civil Service should be dispensed with.
The Chief Secretary for Administration should take up the political role as ‘minister’
for the civil service on behalf of the Chief Executive. The Director of CEQ, as head
of the civil service, should work closely with the Chief Secretary for Administration

on civil service matters,

All politically-appointed principal officials should be supported by a similarly
appointed Deputy Secretary and, where appropriate, a number of Under-
Secretaries who, together with the Secretary’s personal assistants and press
Secretary, constitute the ‘ministerial team’. This in effect serves as the principal
official’s political wing vis-a-vis the civil service wing headed by the permanent
Secretary. Public defence of policy decisions and legislative and political lobbying
should be the responsibility of the principal official and his/her ministerial team.

The further development of the ministerial layer will certainly have a great mmpact
on the current Administrative Class and Directorate system, which needs to be
reformed quite thoroughly in terms of the roles, responsibilities and numbers of
administrative officers. Otherwise, there could be ‘too many’ policy-makers in each
policy bureau thus hindering the decision-making process. /4 separate Policy Paper
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on the Fuwre of the Admimistrative Class will be tssued by SynergyNet in due

course.]
Political parties: Basis for proper institutionalization

44. Polstical parties are not highly relevant to the existing political order which is built
on an executive-led system previously suppressing the growth of representative
government. As Hong Kong moves ultimately into a full-fledged democracy,
parties must feature more prominently in such a system, either SIVINg rise 1o a
majority party or a majority coalition of parties within Legco, which can work (and
thus sharing power) with the Chief Executive, or enabling a Chief Executive with
party-polrtical background to be popularly elected.

45. The evolution of the SAR s system of government must be conducive to the further
development of political parties and the formation of governing coalition between
Legeo parties and the Chief Executive 50 as 1o stabilize executive-legislative
relations and to ensure effective government.

46. In the absence of any relevant legislative framework, existing political parties in
Hong Kong are registered as either societies under the Societies Ordinance or
limited companies under the Companies Ordinance. Neither of such registration is
geared towards the nature of activities of parties. A proper Political Parties
Ordinance should be enacted to facilitate political party development and to
regulate the registration and operation of political parties (including party finance)
30 as to ensure transparency.“ ’

47. Some public funds should be appropriated to parties to support their Iawful
activities according to their share of electoral votes. This of course should only
constitute one source of income for parties. The more diverse the source of party
income, the Jess likely it is for parties to be subject to the control or undue influence

of one principal donor or a few big donors.
Stanutory and advisory bodies

48. No discussion of mmproving Hong Kong’s system of government is complete
without reforming statutory and advisory bodies — in terms of appointment, roles,
functions and powers. The advisory system had played an important part mn the
colontal period when the British administration recognized its Jack of mandate and

professional people in the appomtment of members. After the introduction of the
new ministerial system in 2002, the politically-appointed principal officials are

_—_—

" F_’OJ‘\a_discussion of Political Party Law, please see R. Yep (2003) “Political Reform and Political
Parties™, in C. Loh and Civil Exchange (eds) Building Democracy: Creating Good Government Jor Hong

£ong, Hong Kong: Hong Kong University Press, pp- 61-70.

._..
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centralizing policy powers, rendering advisory bodies mncreasingly peripheral to the
policy-making process. Tt is time 1o have a full review of statutory and advisory
bodies and to undertake a major reform in line with those reforms proposed for the
executive and legislative institutions. [A further Policy Paper on Statutory and
Advisory Bodies will be issued by SynergyNet. ]

Concerns about constitotional reform

49. The above recommendations are made with the view that Hong Kong should install

50.

a democratic system of government based on universal suffrage. We recognize that
there are reservations about constitutional reform on the part of the Central
Government in Bejjing and among some sectors in Hong Kong, notably the business
sector. Their concerns are largely as follows: :

»  Electing both the Chief Executive and Legco by unjversal suffrage might allow
the executive and legislative nstitutions to be captured by populist politics that
1gnore long-term economic and socal interests in favour of short-term
distributive and redistributive measures.

»  The business sector particularly worries that a popularly-elected government
might go for ‘free-lunch’ welfare policies that impose greater tax burden on
business and that more party-political infighting would make Hong Kong’s
environment more turbulent and less favourable for business investment.

» The Central Government is concemed that political forces hostile to the

national government might manage to capture the Chief Executive post or a

majonty of Legco seats through popular elections, hence leading to unstable or

éven acrimonious central-SAR relations.

The Central Government is also concerned that popular elections might not

Create an outcome that could broadly be representative of major 1nterests in

Hong Kong.

»  Taking into consideration the erratic quality of elected politicians and political
parties in Hong Kong, as well as the low degree of institutionalization of parties,
some worry that moving into a system of govemment.that depends solely on
electoral politics and parties might adversely affect the qualrty of government,

Y

Whether or not a popularly-elected Chief Executive, together with a fully directly-
elected legislature, may opt for “free lunch” welfare policies depends more on the

favouring big covernment or unlimrted welfare expenditure. I would argue that with
greater democratic participation, it helps to reduce rather than increase the risk of
policy-making appeasmg narrow vested inferests. If we look at the SAR government
today, the fact that it is not democratically elected and that it is politically weak has
in effect rendered it more easily captured by various sectora] interests and not in a

position to take some necessary bold steps.
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51,

52.

54,

55,

Neither is there necessarily negative correlation between democracy and economic
development. There are no doubt examples of new democracies, mainly in under-
developed countries, mis-managing their economies. But at the same tme, all
advanced nations are democracies. Given Hong Kong’s current level of socio-
economic development and the high level of educational attainment of jts population,
there 1s no reason to believe that its sophisticated electorate will elect a Chicf

Executive who lacks the capacity to manage the economy.

The Central Govemment m Beijing should not be wary of popular election
producing an “anti-central govemnment” Chief Executive. Most Hong Kong people
treasure stable Central-SAR relations and would expect any Chief Executive to be
capable of communicating and cooperating effectively with the Central Government.
Indeed, a candidate who is widely seen as lacking such capability is unitkely to get

elected.

Finally, one should not see the profiles of elected politicians and parties as static.
Should the constitutional arrangements be changed, ¥ am sure politicians and parties
will undergo transformation and realignment, and new talent from all walks of life
will jom the political scene as well, hence creating more and better choices for the
electorate. In the process parties will grow In a more constructive manner.

In any case one should not discard too casually various concerns and doubts zbout
election by universal suffrage if the Constitutional Review is to achieve the purpose
of consensus-building on how best to take governance reform forward. Pro-
democracy parties, groups and advocates have to address them most seriously and to
enter into active dialogues with those who are hostile to or skeptical of change,
using reason and sound analysis instead of simply demands and rhetoric to present
the case why the quality of government would not deteriorate and how broad
sectoral representation can be ensured in a democratic political system based on the
principles of universal suffrage and majoritarian rule.

The Constitutional Review is not Just about whether or not to elect the Chief
Executive and all members of Legco by umiversal suffrage. It should alss
generate political reform measures that promote the proper institutionalization
of elected politicians and political parties. Existing parties should demonstrate that
they have or can develop the capacity to take broad public interest into account in
their political and policy positions and to take up the responsibilities of government.
The more parties are capable of attracting talent and support from a broad spectrum
of society, the better they are able to reassure the Central Government and the
business sector that they can make full democracy in the SAR work, The Review js
therefore as much 2 PTOcess to improve the political software as to install better
hardware for Hong Kong. All stakeholders should put their heads and hearts
together to make it succeed.
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Friday, 13 February 2004

HONG KONG DEMOCRATIC FOUNDDATION SUBMISSION TO
TASK FORCE ON CONSTITUTIONAL DEVELOPMENT

Introduction

The Hong Kong Democratic Foundation is a think tank. It does not support its members
to run for election. The majority of our members have business and professional
background. In formulating our views, we also try our best to talk and listen to various
people in the community and we are influenced by their knowledge in our discussion on
further political reform in Hong Kong.

Although taking a conservative position, it seems the Beijing leadership has not ruled out
further political reform in Hong Kong. At this stage, there is a good opportunity for the
Task Force to assist Hong Kong people to establish some common goals with the Central
Government.

The success of the One-Country-Two-Systems principle is an obvious goal.

Another common goal is building a more accountable and predictable HKSAR
Government. This way, Hong Kong people and the Beijing leadership could work
together and prove to the rest of the world can that Hong Kong can do better under
Chinese rule than under British rule.

As China embarks on her long road of modernization, the Task Force should also help
highlight Hong Kong’s role as a guide in building a modern society in China. This role as
a guide need not be restricted to business and professional knowledge transfer. China can
also use Hong Kong as a model in the rule of law and development of a civil society. The
Task Force should help Hong Kong to communicate to the Beijing leadership that that the
transformation to an open, democratic system in Hong Kong need not run against the
principles of stability and prosperity -- for Hong Kong and for China as a whole.
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Response to the Task Force

The twelve questions to which the Task Force is seeking answers are listed below with
our response in italic type:

1. Article 1 provides that Hong Kong is an “inalienable part” of China.
Agree.

2. Article 12 provides that Hong Kong “comes directly under” Beijing
Agree.

3. Articles 45 and 68 provide that the “CE is appointed” by Beijing and that he is
“accountable” to both Beijing and Hong Kong

Agree.

4. Articles 45 and 68 provide that in electoral reform relating to the CE and LegCo
it “....must be specified in the light of the actual situation” in Hong Kong

Agree, but since this phrase comes before “in accordance with the
principle of gradual and orderly progress” this consideration should have
greater weight than "the principle of gradual and orderly progress” ie. a
Jaster pace of development could be acceptable.

5. and *“in accordance with the principle of gradual and orderly progress”

Agree, bur with the proviso that “in the light of actual conditions” a faster
pace of development could be acceptable.

6. In 1990, in passing the Basic Law (BL), it was noted that in designing the
political structure “consideration must be given to the interests of the different
sectors of society”

In determining matters in regard to the BL the focus should be on the
actual wording of the BL and not on comments made by people on the BL,
no matter whom they were, as otherwise we enter the real of “rule by
man’” rather than “rule of law”. However, we do agree that in reaching a
consensus over further Constitutional Development the views of all sectors
need to be taken into consideration and properly weighed.




10.

11

At the same time, the aim must also be to “facilitate the development of the
capitalist economy”

Agree. It is well recognized by both economists and sociologists and there
is a good body of published literature on this, for example Professor
Amartya Sen’s “Development is Freedom”, that the full potential of a
capitalist economy can only be properly realized under a fully democratic
system.

What legislative process should be used for amending the methods for electing
the CE and LegCo as set out in Annexes | and II of the BL?

1t seems very clear from paragraph 7 of Annex I and Section 1II of Annex
I that these can be amended by legislation in Hong Kong.

We would also like to point out that increasing the number of LegCo seats,
Jor which there seems to be considerable support within the community
and which we believe is very necessary to improve the efficiency and
effectiveness of LegCo, can also be effected through legislation in Hong
Kong.

Article 159 provides a formal process for amending the BL itself — in amending
the Annexes, is there also a need to follow Article 1597

No. As noted in point 8 above, these two Annexes make it clear that they
can be amended by legislation in Hong Kong.

What is the process for initiating amendments relating to the methods for election
of the CE and LegCo?

The normal procedures for initiating legislation should apply and since
such legislation is in respect of the political structure, in accordance with
present rules, this legislation needs to be initiated by the Government.

. Whether the method for forming LegCo post 2008 may apply to subsequent

terms.

Yes. Since Section III of Annex U uses the phraseology “if there is a
need’, the clear assumption and implication is that if there is not a need
the existing LegCo structure remains until such time as it is determined
there is a need for change.



12. How the phrase “subsequent to the year 2007 should be read where the BL

indicates further reform could take place.

Our reading of paragraph 7 of Annex [ is thar any changes that is felt
necessary to the method of selecting the Chief Executive can be made for
the third term Chief Executive selection process.

Conclusion — implications of Hong Kong’s democratization on Hong Kong --
Mainland relationship

There are very diverging views and concerns in Hong Kong and in the mainland on the
subject of further democratization in Hong Kong. Other than concerns about the effects
of further democratization on economic development and on capitalism in Hong Kong,
there are also some seemingly unclear and not well defined views which could be
summarized as follows:

1.

The pace of democratization in Hong Kong must take maintand China into
consideration. Particularly, if such development is: i) acceptable to the masses in
China and ii) how such development might affect political development in
mainland China.

Whether Hong Kong should have further democracy should take another factor
into consideration — if western power and unfriendly influences might make use
of further democratization in Hong Kong to subvert and work against the
interests of China.

The Hong Kong Democratic Foundation’s position on those two concerns is as follows:

I.

Hong Kong’s “One Country Two Systems” is an unprecedented “invention” in
human history. The implications of this “invention” to Taiwan and to the
international community are clear and important. Even on the framework of
China-Hong Kong relations alone, Hong Kong could be described as the newer
and more advanced dynamism that could help China as a whole to make the
transition to become an international, modern and advanced society, Given this,
and as sustained and rapid economic growth will inevitably bring about a more
open and diverse society in mainland China, further democratization in Hong
Kong will only have positive and guiding effects on China’s nation building
process. Even if further democratization in Hong Kong were to have short-term
negative effects on China, those effects will be stopped and isolated on the Lo Wu
side of the border under the “One Country Two Systems” framework. How else
would one explain why the “negative reporting” on China politics in Hong Kong
has had no effect inside China?



2. Anyone could understand the worry of foreign influence meddling in China
internal politics and in Hong Kong affairs. But democracy is an accepted value
and trend in today’s world. Under these circumstances, a more rational, strategic
and effective way to take on and to lead democratic development in Hong Kong is
probably the preferred direction. Some of these thinking are already evident in the
way the Beijing leadership took on the nuclear crisis in North Korea and on the
Taiwan question From indifference to active involvement in North Korea and
from denial of foreign influence to admitting and actively using foreign influence
to China’s advantage in on the Taiwan situation, we learn that the Beijing
leadership is quite capable of : i) recognizing facts and situations objectively; and
i) base on those positive, objective and practical recognitions, use those situations
to China’s advantage. For the above reasons, we feel that on the subject of further
democratization in Hong Kong, we feel that Hong Kong and China as a whole
would be better off if the Task Force could help persuade the Beijing leadership to
participate actively rather than reacting passively and negatively.

We hope our comments to the Task Force have been useful and constructive.

HONG KONG DEMOCRATIC FOUNDATION
Friday 13 February 2004
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papers on relevant topic.

Acknowledgement

PFD and HKDF would like to express our gratitude to Dr. Sonny Lo who worked on the Green Papet on »
voluntary basis. The financial contribution made by the HKDF in support of the printing of this pamphlet is

also most gratefully acknowledged by the two organizations,



2

P E

~
N

/

B BIAT B B e A

M
FAEIEAE
G Y
R
BRI+
EEAR
BOE RAHTRER

2

B A TI R R e AT A (FEAE:) BT T WITEBHORAR AT -
RE TR - ERNERDRENMYREmTE - 1 A T
SR HAT IR T (% - :

:‘Efﬁﬁﬁi%?ﬁtﬂﬁﬁE%%ﬁ%iﬁ@%ﬁﬂ—%ﬁﬁ%?ﬁ BB B MR - (AR ET
i » BB BT HIREA AN - AT IR S B e Wi -

i.

TTURE e e R TR R S i - EHGLLFE
® T HARRESEAGRBTHRSW | (Z) SRR gy
BRTRRBOIES - (BRAZAABLUBIIARY | () THESES A
HRBEREIERRLMR I RES | (1) THRESIREA TS 2w H i
ERIEL AR E S -

UEBE =presusmanTse @) TR (Z) IR R
SIBERITIRRIE | (F1) FUGITESRRT » SUSIL 0 B i i - EAGi
@mgﬁ&w%mmﬁﬁ'W%QMWQBﬂum%:av@ﬁm%m:mw
%m%‘%E%EAkﬁﬁﬁﬁﬁﬁﬂ&ﬁﬁﬁﬁﬁiﬁﬁ’u&mﬁﬁa%
mﬁTaﬁ:mnﬁm@ﬁﬁﬁﬁgﬁeﬁ@'ﬁ%@%E%WW%mm&%
IR R -

TN IERE P85 AR BRI T B A S B 2
%EE%&%&W%:%mﬁ%ﬁ&%ﬁ%ﬁ%ﬁ@ﬂﬁﬁﬁﬁ%%m&&
FE - IS BTN R DT R R A T -

BREDRUE sowmis s . BSHE L TRES - s
FECRT PR RS BRI RS ETOAE - BT T i
i+ RIEBR BT E ISR - L7 T 00 T Y R o
e R R A TR R -

WEaE = E AR ARG BB S TR - Mo 57T Bk ame iy
ﬁ%ﬁﬁﬁ%@éﬁ%&%@%&%vﬁﬁﬁﬁwﬂgmﬁvWﬁwm@mm
RARERIRER » B - 8RS R 1~ T PR AR R -



i&ﬁ’&ﬁ%é@'ﬂ’ﬂ%‘ﬁ%ﬂﬁ"ﬁi% " DRSS AR A
IR A BB B RS 4 AT R A B R R®T
SRR | BT - IIREEEE  BTRERES DR BITHIEE S - 18
Eﬁb‘ﬂlﬁ:ﬁ’%&iggt@iﬁ%ﬁm&%éi BRI HER AR e A=
BiISERE ; BlTE R TR SRR - UL RN R RS ST o

B8 RN E

L LERBRLEAE oottt oo 7
L2 (B ey B CEETRY e 7
13 BURS Bt G BT AR EIE ©vvvevvons 8
L4 BORBREIRRIZE oo 8
BN 29T HREE
2.1 F&E1: %&ﬁiﬁﬁéﬁ@%ﬁ@ﬁ%ﬁﬁﬁﬁﬁﬁfﬁﬁ ............ 10
2.2 HxEo: ﬁﬁﬁﬁﬁiﬁ%ﬁﬁ@%ﬁﬁﬁﬁ?ﬁ@ﬁﬁ BIEAEE AR
BUBBIE AT oo oo 10

23 BRI TRREEEASS S SRR RS AEE. . 10
24 TR TBREBRRAESE— W B S S L SE . 1

2.5 %ﬁﬁﬁﬁﬁﬁ?ﬁ%ﬁﬂﬁ B SO 1

BE lemERRRE

31 5%t B e 12

32 HE: @JJUE%&M&‘IJJEEEEEUﬁE ........................................... 12

33 A3 HiginERsE LOghni st m g HERHENE 12
ERLIREARGI - BB TR e

34 i 4 BITABE  eThERA ) - BR2EAANREREE2BEREBE 13
RAAR G » LB SRR R TR oo

35 H%FEs5: EBBITZEESE oo 13

36 IEBITIIIIL .ot 13

W (AR

STIREEMED e, e e e e e e b o 15

SERLAZ - Lo e o O 15

4.3 BSTETLEE M PIIBBERR oo 15

44 Fi% 1 ﬁﬁ%ﬁﬁﬂa%ﬁﬂﬁﬂtﬁ&ﬂﬁﬁﬁﬁ%iﬁﬁEﬁ_ﬁfﬁi#ﬂﬂ(ﬂﬁﬁﬁém 16
45552 PR 75 25 B Y B SR B A SRR oo 16
4.6 5% 3: m%{ﬁﬂz;ﬁﬁﬂ!ﬂzﬁ}ﬁ e 16



EhE HENE @&@E%i@ﬂ@é’é% ............................... 18
WINE -

6.1 738 1 feiamyp - R FEETHEE T oo 19
62 & 2 WEIE A TS, Rt v 19
0.3 fE3ie |ﬁ};ﬁﬁ-~fﬁﬁﬂgﬂéﬁ¥ﬁﬂgﬁﬁﬁ@ﬁ ............................... 19

LR ABsnnapREL

TR U BT BEIims VEITLBTEH e, 21
i 21
13 5% 3: TEGHEE e 21
TATREBEIE oo 21
i e 22
7.6 ﬁ%ﬁ:ﬁgutgjﬁjx ................................................................. 22
S SRR e 23

B8 By E
L1 By
R B AL ABIIE R AV BOA M LTI - CHATR) 2107 T A5

RSNG| WIS RT 2 AEBEHSREREL PR E R
LR B - FHEINT BRI ES - WL > — (B SR AT B e o

R e VTP TR A TE S e

ﬁ%’ﬁﬁﬁﬁﬁﬁ%%%%%ﬁﬁﬁﬁﬁﬁi&%%ﬁﬁﬁﬁ&ﬁ%&%ﬁ&%
Wm%ﬁ@'Hﬁﬁﬁﬁﬁﬁ@ﬁ@%EMEEE§%%%$%§@%m%ﬁﬂE
Eﬁ’W%%%ﬁ%ﬁ$@ﬁ°%§E@$M:¥%Z¢tﬁmﬁﬁﬁﬁﬁﬂ’%
{7 IR AR TR R B -

FE LRI R R T 1R CEEHIER AR - iy Sl o P ST
o fBIZE R - St - fE%ﬁEE%l&H%ﬁHE@‘%?ﬁ%@ﬂB%%%% TR - —
T RS EE 4 S DL — g/ 0 F LI R A B R A T s
ELRBIRA « SERRsE SRR R BB (L e
BITHTEBTROR A - NG R -

ERRARTCRABEH BRI R B MRS M BB E -
R ER R, - AT BTG 22 DA LT 72 BR324, - E B HE ARG
RITR fEiT‘r'fEﬁﬁ%ﬁﬁiﬁbﬁ%ﬁ’ﬁﬁ)k%ﬂﬁ%m&ﬁ’ﬂEﬁﬁﬁiﬂﬁigﬁﬁﬁ%ﬁ °

EIﬁiUE&EFiB’dﬁ?&%ﬁ@fféuﬁiﬁﬁ@%ﬁ%@ﬁﬁ%ﬂ%ﬁ * BRFURTAT FIAT 045 S B ECAERR
HOMIRE - B3 R R e S R R e TR T B AR R S A AR s
LRSS T R AR -

L2 {hEMerseid) B (EAw%)

R (EF‘ﬁAEé@FD@]Eﬂ}HﬂJK?ﬁ§Uﬁﬁ&itﬁﬁ%l¥w§ﬁ%ﬂiiﬂzﬁﬁﬁﬂﬁééiﬁ%l‘rﬂﬁﬁﬁﬁl{ﬁﬁ
) - %‘ﬁ%ﬂ%ﬁﬂﬁﬂz&iﬁ&%E‘E%’ﬂbﬁi@ﬁ%ﬁféﬁbﬁﬁ‘mﬁi * R A BBT
o - (BFEAFRE) ME—gT R BT T R R A - - BRI ES
SRR - WIS R -

(B4 sy liﬂH‘:?’J’%?‘/&%EUﬁ&lﬁﬁﬂlﬁ"%"iE’;‘JEMU\ELBIH%TE@‘%%EH
7



THREHE T BN A TR RS B AL A AR R B A T B R
I R B A8 %ﬁﬁimuﬂﬁﬁ?ﬁﬁi‘%ﬁ%?ﬁ%%E@f&&iﬁ@
AR R A B -

{(EA%) %7'?‘[*/\{%%5?%ﬁ%@ﬁ@)ﬁﬂiﬁﬁ%fﬁﬁﬁ%ﬁﬂUﬁﬁlﬁﬁ'ﬂﬁ%ﬁﬁﬂ
TR r- it S Al 2 R R B sy -

WES » (k) Kﬁ“{fF-?TE%:i’?}i'EEU\?&%Eﬁﬁﬁ?ﬂ‘]@iﬁﬁﬁiﬂﬁ%‘%ﬂ%ﬂi o=
a2 WBE =0y — 28 TEREAE  1HR2BARRE G2
ZREMME -

W - (BA ) ﬁfﬂ#:?T%:?%bﬁiu?&@%‘ﬁﬂHﬁﬁﬂﬁﬁ%@ﬂ@@iﬂ#iﬁ*ﬂ%
- NS - POIRE AR AR xS hsil - ARITHEERWBE =SS
—PWHE - (TREREE - WHEEARNEAGEBEEEHE -

H (BEBY) B Sk PR R A TIE — B B L B e
TR T SRR - R H IS B R S T e

13 AT B B g B R T _

—REZFLR- BEBRR B A TR B R NEON — 1 = ety

M REERT ARNRIBEIER - B AR RBHASRE - Bate

T 2 SR A B R B e T Ei > BHBERREEMSBETY S
EIJJI%‘B%:%%Eﬂiﬁﬁﬁfﬁ%i&%ﬁﬂiﬁﬁ%ﬂ#ﬁi » AR EARIMEE — B mey
A0 - '

e AR ’%’—%-E%*EEEEEWE‘:F@%E?&ﬁ*ﬁﬁ@:gﬁiﬂiﬁﬁﬁfﬁﬁ
e Xt BOERA LSRR RS T,

ﬁiﬁ%ﬁﬂﬁﬁiﬂ&ﬁﬂﬂﬁﬁ@]ﬁﬂ% » REE DR R (R DU B S
BRI TR - E{E‘@?ﬂ&@ﬁﬁﬁiﬁ“iﬁﬁﬁ%ﬁﬂﬁmﬁiﬂﬁIﬁﬁ%ﬁ - RS -
%%Tﬁﬁ%iﬁtﬁ%é@%%@%é@i@@ﬁiﬁﬁ%ﬁﬁ . ‘

1.4 BHBRETRS IR

BRI AR RIS RIS A B A0 oA R - B AT I B ROT i i

8

“ERLE=H  [BEOTHEY

W BRSNS BRI R EECEECES B EETHE
BREEEEURRE - 52800 A+ By — S T B
SRR - ERPS B B E B I T I B B R M R
Bl AL SRR A RNED  — @AY - B%EEN THEHSEEIFEEY
ByRsR ﬁﬁ%?ﬁ%ﬁﬁﬁﬁ%ﬁﬁﬁééﬁiﬁ’ﬂfﬁfﬁﬂlﬁ%’&ﬁ%@ﬁﬁﬁﬂﬁﬂwj A

L3557 5] A A B RE 3%
TRRE#S

Ercsrriryners

DREEHOIE BT RIS (RIS ER) - <
PRPIRERES IR A TR I R S B R R
HILRIB SR B 5, » TBE B R 0 i (LT & e
L RSB A -

Mfigﬂgﬁ“hﬁfé:gﬁﬁtﬁﬁﬁﬁﬂﬁéiﬁﬁﬁiﬁﬁb HEE - WiRME T8 (K

BAEZHE k) WIS am TRh T
CRERENAE TR | G AT TE Ee FR ]
b At ] :
— BB A E % AR L WIS TRl
Fr=H

SEBLTGEH FERERT AN

=R Ik
vty gl

@ﬁ%:%%ﬁﬁﬁﬁ@iﬁﬁ
DRFER OIS RBUT B E AR (IR - ap

BRI E TIITR R & - A BRI R
ERERR, MBI ERR T PR S (RS @ T RN
o RBH Ao

TEEHALHAE HIEONE L MERT L FE - SRR R ()

—FENERH (M R s T
| CEEAFLAE PR YA R 1 ok e R AR B P S e u
TEBELEAR bR
SRELTCRE RO T e e e e

—mEm /&I A

—EENAFAR | BeTie




BTE BRONED

iE AT N SRR BB TTBCES ) o E T, RN AR R
ESKED i) Hﬂﬁ’:‘ﬁ-ﬂiﬁ?ﬁ%E@Jﬁﬁjjﬁﬂﬁﬁ_tﬁﬁ{éﬁiiﬁiﬁxElﬁl'&ﬁ)% * By
ROBORT BB TR TR 1 B BRI A B A

PHIATT R - L AR S BB B A AN g 7
21551 RN EBE A G RRTHR TR

FECBEMETR BITBREN/\ AN REE S g . RS
TwEY fﬂ”ﬁﬁﬂ%ﬁ@%ﬁ@fﬂ@ﬁiﬁlﬁﬁﬁﬂ@fﬁiﬁﬁ?ﬂﬁ@ .

22 g2 RERPRIR BT B O R TR AT HIRAE B ABLUS
IR RR

ﬂﬁﬁl%?ﬂﬁ%@%ﬁ%ﬁ%ﬁ%ﬁﬁ%ﬁﬁ%ﬁ%ﬁ@Eiﬁi&ﬁﬁﬁ:‘cﬁﬂﬁﬁﬂﬁ R
FEABISNEE 54 - %ﬁkgﬁﬂ%lﬁmfﬂﬂ#ﬁ’ﬂJ\Ez’\f@mﬁ—ﬂ:%“—ﬂc‘:
HA(BEFE%) Bﬁﬁfﬁkéiﬂiﬁ%ﬁ%%gﬁﬁﬂﬁﬁi&%ﬁﬁ%ﬁyjﬁéElﬁ%iﬁ b
HiEmES -

FRRREA SR AR IR R IR - @ FH RS Rk B
RS RETRKIESEE - (TR BN S el T BT | B
BN ARRE MBI -

@%L’%ﬁﬁﬁﬁﬂmm¥@%ﬁﬂﬁﬁﬁﬁﬁﬁﬁﬁik:ﬁﬁ%ﬁ'ﬁﬁﬁ
EE%EW%&EE%%@%E@E%&%@E%oEﬁ'H$E%ﬁﬁ%§u%
B TR B A R 4 - | 5

LIFE3: ﬁﬁﬁﬁﬁ%k%%&@é@iﬁ%ﬁmﬁﬁﬁiﬁﬁi

BITHRE eSS RES BRATRBERSBERY B - SHGws A
RBITE BR s THREREER AN 2 RGNS kT - HERIE LT BT
1Bl (BLAeek) Ay -

BEERANTH R S RN B e — e WEEGEBNRLY - ERNTHEE,
IR A M E - WHR SRR B N B RN () B EERES
10

TERIBGEERITARMS RS - MR MR R A ST | -G
RARER (- HRNBERNES) - RISE 4538 N ik 2 B35 -

IET3RE IR ) RS TR T R A B T SR TE R — Lo e fr o
BB TR SRR A MHHER S - TERE AR RRET (M T & £ R
BEREEBIRTRT - HARTANENRANER LIRS R -

AR T R B 15 BRI - ARBRRE {RITNEERE T SEgKs
FREARE ( E:?gﬁfﬁf&%@‘%ﬁﬁﬁiﬁﬁﬁﬁﬁ?ﬁ@%ﬁéiﬁ*ﬁf§$ﬁ$ﬂﬁ:§*ﬁﬁ

RERZANES) REGRTREEY

B —RBEN SRR IR AR TR - Rl N TR o
EREHSEN TS AR PRI TE A BB o B S L LB+ RO R
BESHARETHFORBALIE —HAE -

24 HEA: TEREREATIE—ENE MBS DR S A 4

RIS R R TR T > RORTTUR B P AL R B R 4
HRA R AR AR A B iR s HUERAESTRNRE - T

23R  RET e A R A IE 2R B N LU — B

BEERNE ST - DR R MR AT RIR TG F B2 A B
LSRR -

MRS IEA S RTRATRGEBTRRTHAS > S0 E 04 F50,000F
100.000.A, » ¥4% + SEBIBLE oI LR -

2.5 ERTTHUR W AR

(CRAR) AT TER B RS TR R R T SR e 4 - T REIN . BE AR
ORI R S AU AR 1 R SR -

EECRECERTEE  BEAN TR B2 - (RS2 H AR
BERARARN - EREE  BURRAERS - B R R PRy
-



B SRS pRE

RIS IT 7 B g — MEREERES  BEAR (BHTH) B
EER’E'@&IS@ER%’%%%%%%E@%%&EE  HBEEHERE (T2 E+H) 8l
fﬁ?éFJ:ik%lﬁﬁitﬁﬂ(ﬂ%’&%ﬁ%ﬁ%ﬂ@ﬂﬁ%ﬁﬁﬂH%$E$ » PEEMENETTE o AR 2o
MHETEN - (BoAk) LILERQUES - Byl o oy N IS TR T
PASRRNG U R - AR T e T SR8 8 S DT s gy BN REES
LS 0 S YRR LTy PRREM @ RIS S : MBS N Ee
PR R (484 F — st -

31451 Fm

ML RTRAPY - EEayT (RAE) ETHHRIBORIBR T TNERT T8
IFWE | BORES: -

32TH 2 BNER B T R
ﬂﬁlﬁl’iiﬁ&@ﬂ@ﬁﬁ'_flﬁ@%ﬁ%i@ﬁﬁﬁﬁﬁﬁi ' LX&E%H&UJ%E%EEU%%%&@ o
Eﬁi?ﬁﬁ%@ﬂﬂ%%ﬁE?B%ﬁé%ﬂﬁﬂﬁﬁi@?ﬂ)ﬁ@ﬂ@ﬁ%&“ﬁﬂ%ﬁ@ . ﬁﬁ%"é’ﬁéﬁﬂﬂfﬁ
/&l Eﬁ%&ﬁﬂiﬂ#ﬁ%ﬁﬂﬁ%ﬂ%ﬁﬁ%ﬁﬁ7ﬁﬁ » {HIEH WA HBE e
R B I LUR U - ATV RIS IR - TR MR R
PSR -

WD SORERSIRRRER RIS ML AIS » 1T LA RN R -

13ﬁxs:R@mﬁﬁaﬁ’MQWﬁmQSEW§aaa:mﬁﬁQMﬁ
R FOHBRRATRRIS - WIS H L A

BUNLEG R RS T S DR3BS B 2 E e

LA A BT OB T P B RO SR B AEERSYME MR HE
ZRBIHRGHER - ?&Efﬁﬂﬁﬂﬂﬁé%fﬂ'&kiﬁ@ﬂ%ﬁﬁéﬁ‘%f@%ﬁ@ HIEa ;IR
RENBRER A AR - BEPR AR AER 1 IS R B B E v S '
BB E L R R e ER TN, -

@Mﬁ&@ﬁ%%ﬁ%ﬁzrR@NE%%%:XE@ME%%%%@%%@W&
BRI LIRERE s LLR 8N 8 B (e A oh SRR R -

Forh— (AR R R I SR 2 1 IR HEFF I TR BRSO « S
IS - BRSBTS RS R F B DB R
MERBRTH THARAR AR 2 T 3R e

3.4 XK 4 BITFABGH ¢ cHThREARN - BE2EAARREES RS
RAR ERREE - LUR R R TR

A B ERA RGBT Rl - LA REMEE T RSS2 E
AARFER 2 ERRES T T FRBCR M8 A OB B AR - SE A2
BFREL R SBIAEE SR - 2R BRI T S - [
e A S Wb - SRR S PR - 266 -

(TR YT o 0 R AR TR BT A0 (T 240 4
AR R BT A B G4 L B B SR il + bR
M R AR Z L - ‘
ﬁﬁﬁ%ﬁ*ﬁ%ﬂ%&ﬁﬂﬁﬁ%iﬁl“tﬁf’ﬁtﬁﬁi&ﬁ%ﬂﬂ&ﬁ?ﬂ@ﬁﬁ o IhA4L 0 R AER T
ﬁ‘éﬁﬂﬂﬂﬂﬁ&ﬁ?ﬂd\ﬁ@%&ﬁﬂﬂz  SEARAUEHRREE S A (TR M - a pe
B AU 2 6 TR AR OB PR L -

35HES  UHARNEREAR

W LR R\ S W SRR —ETE - A SRR
RUBCHIELEARET 1+ BN - 3R MRS DR SRR - Fs% e
ST 15 S SR A« '

3.6 I EHRm

BB TE R\ DR RIS - hOLRLAIN BT R H S
R LA BRI - BRI A JRAER 0 25 FOR T IS M2 e
PR .

BN B R B RO 450 A R — A QN -

13



TERARRARIBH I - 7E8ka SR LRE - RE QAR R R A
R e R ERNE R RRIR ) — RS R T E R
LIRAM > R ERE | RE, -

EUR SR As S sain iy 2 e R T BT B SR e e s 5 B
B o DA HERE IR BREHOEFHER T - SRR
B R A A SRR - TR R - E1 (k) &
BT WS R T EEE, - ﬂiﬁuE?&%%%EF%%E?HEM@%WE’J%E]H%ﬁﬂﬁﬂﬂ*
PR RIEIRA -

TR A M R T R R E T E -\ BT RE e s
Bk - s

B HERER | E ) . ﬁiﬁfﬁli&ﬁﬁﬁ‘é@ﬁ@&ﬁﬁ%@ﬂ%&?ﬁi
& Eﬁiﬁ;‘!@@ﬁﬂﬁtﬁﬁﬁ;ﬁ%ﬂﬁ?ﬁ%P\Jiﬁi%ﬁiﬂﬁtﬂﬁ s ERAITHIE T - Briesse
)\i‘-ﬂﬁ#ﬁﬂﬂd\%&;@ﬂbﬁﬁﬁ?%ﬁfﬁﬁﬁjﬁﬂﬁﬁ ' R R T 4
ﬁgg'ﬁ

——————— -

BOE : THCOEEER

YRGS B BRI - EROIIE AT HAAEEIRIIS - SRS
iR AR REES BCRITRCH T £ SRR RS 1 J - Hp—mE
BT IO BN, 1 BB B - '

4.1 jﬂx@ﬁﬂ

mﬁ(ﬁiﬁa(%h+ﬂﬁ)ﬂﬁﬁﬁﬁéﬂﬂ%wrx%&ﬁﬁﬁﬁﬁﬁ%%ﬂ
ﬁ&ﬁﬁﬁJ%Eﬁﬁ%”ﬁﬁ&&ﬁﬁﬁ%’ﬁ%mﬁﬁﬁ%ﬂﬁﬁﬁﬁwﬁﬁ
@%y&ﬁ%@&ik%%&?’E&%mﬂiﬁﬁﬁﬁkﬁﬁ'ﬁ&ﬁmﬁﬁx
%E%ﬁﬁ&%ﬁﬁ?ﬁ%«%EM%E@M&&@%&ﬁ'@%ﬁmﬁkﬁ%ﬁ
RS .

A2 LB

B R e R e FEITES B EIH - R RS e
ERC e e e N a e I PR (R A O AR R IS (e
N RR IR RE SR GRS (UHEA ) : BB IR R A RE AT AR RS - 38
TR MR S 3 B -

4.3 BUNE T A S Bt By

ﬁﬁa‘%&ﬁﬂﬁﬂ%ﬂﬁfﬁfﬁfﬁ?ﬁﬁ?ﬁ‘%ﬂ%ﬁ%ﬁzl&’ﬂiﬁf © TR E MRS - B
T8 I P M 4 R B R AR B S B S -
ERTHRERNT I TR B B ST AR
HIRMEBE T F - ﬁ&@?ﬁﬁ&:&éﬂzéEﬁ&ﬁi‘%&?‘ﬁiﬁ%ﬁ?&ﬁ@ﬁfﬁﬁ%’%ﬁ?iﬁflﬁlfﬁu
BRI - -

PR BB IECIE N - BRI PIESS B TE 2 By S RRIS RIS - BT
*Uﬁi\\iﬁiﬁ)‘dzfﬂiﬂtﬁ@d\ﬁﬁ%ﬁ%ﬁﬂﬁﬁﬁ'?ﬁiﬁ{ﬂFﬂﬁﬁiﬁ—fj‘%‘%ﬂz o IR T PR
REH R LA N 2 S8 BUN TTRERYE S M TIE R A N (L A
R BRTEER AL G B e iEE - LLESIBRS P SRR MO - iR
T A A R A B R T B - ETIRAR 0 XA B AR TR L -

ARSI R R ﬁﬂzﬁE’ﬁ'ﬁl"ﬁ?(\'ﬁ‘é?&?i'ﬂ?ﬁéﬂﬂ?@%ﬁ _
15



BB - &%Efﬁ%}%@?ﬁﬁ%@fiﬁmﬁﬁﬁﬁ%iﬁ * MREERERE R B
T B ) Q[IH%@J%%P}’T@%E’J@&%ﬁWﬁ@ NEBBETILEN " 108 | BE -

A o ﬂﬂ?i@%fﬁ%@'ﬁi&%ﬂﬁ%f%ﬁﬁ%ﬁﬂ@ﬁ% * TEFRFR B ARy BT
BT - BBt . izt d-EE T T BB R R R B T -

44ﬁ$13%ﬁﬁﬁmﬁﬁﬁﬁxﬁﬁﬁﬁﬁEWEEEEﬁﬁﬁﬁME

ﬁiﬁ%ﬁ%‘%ﬂ%ﬂﬂﬁﬂd@ﬁﬁﬁxﬁmiﬂtﬂtﬁi;‘ﬁﬂ& BT TECRRY - SEURHOK s -
TR RIOTEE A - LLL&—%—E%EE@E%E&T“f@ﬁ’ﬁiﬂﬁ%ﬂ&%ﬁ .
ié#%f?fﬁ#ﬂﬁﬂﬁi%ﬁﬁ&%&%ﬁﬁﬁ%%ﬁ SN 17 R B 210 A B - TEE
BRIET - THE YRR - e LRI = LR Bt B8 Ry - EEEhS
iﬁ%%ﬁ?ﬁ&iﬁ@%ﬁ@Héﬁﬂ?ﬁﬁ@éﬁl?ﬁﬁﬁli&i?ﬁ%ﬁﬁﬁ%ﬂk BRI R
EEZEME RS - ﬁﬁﬁﬁfﬁ%ﬁﬁ@&é‘ﬁﬂﬁ%ﬁ%%ﬁﬁﬂ’E.’fF'iEQESR ° JE LB
RN TR B R348 AEIEG AR E - ‘ '

45ﬁ$2=m%%&&@%m&%%ﬁﬁimﬁﬁ&ﬁﬁ

SRR RE NS SRR AB R BB T - T - HETHREH
AU A e ﬁﬂﬂﬂﬁ?ﬁiﬁbﬁ%%ﬂlﬁﬂﬁﬁﬂﬁiﬁﬁﬂﬁ%&mﬁ * R
TR SR e s Hﬂﬁ%ﬁiﬁiﬁﬁﬁﬁﬁ%&ﬂﬂ&ﬁﬁ&ﬂ@ﬂﬁ‘éﬁi@kk?ﬁ
[EAE: - A LR A B B e T e ABETTREMEI G R - (RERESRT
E’i%ﬂ@%ﬁ[ﬂ?’(ﬂtﬁ%ﬁﬂﬁﬂﬁ&ﬁﬁiﬁﬂ%& .

FIMTBUR B YT e Eﬁ&ﬁﬁﬁﬁ%ﬁf@%ﬁﬁﬂ&%ﬁﬁﬂﬁ?&%i% ’
RS e e T ek - @%ﬁﬂﬁﬁ%@@ﬁmﬁﬁﬂﬁﬁﬁ%ﬁ?ﬁﬁ * BT
B EEHRA IR - i » ERENBETET - TEUR B T i i By
RIS HHE © TR ke UL RE. T 3 G Ry e BRI O RIE: -

46 K3 S BRI

FRE TR 4 - DT A AR WA A TR W B %
ﬁE?rﬂ%[lﬁS‘fEﬁéﬁfﬁH@Jﬁﬁﬁﬁﬁ“@)\ﬁ&@%ﬁ I RS R e -
i - i‘éﬁit‘!@%}}jﬁﬁﬁﬁﬂlﬁﬁﬁ;ﬂ@ﬁ;ﬁ@iﬁﬁﬁﬁHﬁi&?ﬁﬁf’i EBA I
PIHIIBE 5 BT R T R B 8 -

BRTERREE S T R B A B S 5 T BRI f © EaET
BT Fik - fﬂiﬁ%ﬂﬁfﬂ#ﬂ]‘ﬁ“ﬂﬁé%ﬁﬁi@Ifﬁﬂﬁ%‘-ﬁxﬁfﬁﬁ‘éﬁﬁiﬁ{ﬁ o

PR AT A e 4 R -

RIEME - 1F (EA5%) e T - T B BRI /E 2 R W T T TEBPE
ERE R H B A v MR R G e W R R
B BRI S A R - ‘



BEE WENAEERAR 2NRE

E$ﬁ%%@ﬁﬁ%ﬁ%&%~ﬁﬁ%w&%ﬁ%ﬁ&%%ﬂ&ﬁvﬁﬁﬁaﬁ%
A?~gémgix@%ﬁ~u&ﬂﬁmaaﬁaﬁﬁimxmﬁﬁ@ﬁ#%:m
M9M2ﬁﬁ%&ﬁ’ﬁg%ﬁuﬁée—ﬂnwﬁﬁm@ﬁ%mﬁmgﬁﬁwﬁ
%‘mﬁ%&ﬁ(ﬁﬁéﬁﬁﬁﬁ)Eiﬁﬁ:ﬁﬁﬁﬁ-ﬁ%gﬁ‘ﬁ@‘%é
@%\ﬁ@ﬂﬁ@&@@%ﬁ@&ﬁ%ﬁ%o@ﬁﬁﬂ%ﬁ%&ﬁ&ﬁﬁﬁ@ﬁ%’
m&%ﬁ%@ﬁ@iﬁmﬁ%$ﬁ°ﬁ%&%%ﬁ%gﬁﬁiﬁﬁwﬁﬂ’&ﬁ@
%%ﬁﬁ&ﬂﬁﬁ%$ﬁ3E%E%%@%%Aﬁ%%&%%°

#RTT ﬁ%ﬁf&’:ﬁt@ﬁﬁ%@ﬁ%%&ﬂﬁﬁ%E%E&iﬁﬁEh@i * BESRE IR TR
A {Q%T“h/\jLEKEEWﬁFU:EgEfﬁ Tt — ) BIRBITES -
BRI RR ) - B B A B~ B MR B Rk o B ERE -
THER: R A e O - s P 4R B T R e
FINTSRA - S ses AUR > WAL a0 - FEREE
BT REREA B RO EEAENBE X2 5T M - 1t - (EE ST
ARECTHER AR - WEE R R AR A

fﬂﬁﬂfjﬂﬂz?‘ﬁfﬁﬂiﬁ%Jﬁ?ﬂﬁ?ﬁl&?ﬁ%éﬁix’ﬁ‘éﬁﬁf’ﬁfﬁ » AR B RE S R
?iiﬁ?ﬁlﬂﬁﬁ%ﬁéfﬂﬁ&@ﬁﬁ%ﬁ@% » EABFEIE R A R BOA S B GrA A
iR B BB F TSR -

A TR SRR B TR - TR & S8 R - AT BT
E]E@%%mj@lkf@ﬂﬁfﬁ?ﬁf&&k*ﬁ@ﬁi .

/I B R BT TL  A M EIRGED L, - 3
SR B I -

§

A SUE B B S - TR BN R B f e R R RIS -

ﬂﬁ&ﬁ&ﬂu¢%~@ﬂ$%ﬂﬁ%&ﬁ%ﬁﬁﬁﬁ@ﬂ%ﬁﬂﬁﬁ@ﬁ%ﬁ
W SETBUTEE - FHNT BORSGEREBIROTS - 20K T Bl B
ST LB B9 TSy - _

itst BT B B R B R S e ) B B PR T T B A PR
HER RN R ﬂ%ﬂﬁ@%ﬂﬁf%ﬁ%ﬂiz*;i‘@jtﬂf%ﬁﬁ%ﬁﬁﬁ?ﬁiﬁ% » R SR
FUALRRR A MR AT T A -

H7RR - 51T

%?‘g%iﬁBlﬁﬁ@-“hﬁﬁfﬁﬂi?ﬁﬁiﬂ{%&ﬁi&ﬁ?ﬂ{% ' WARBELETINS AR
BRI N AT B R 4 - WAEASRTE BEM RS EEmRE -
BT ORI B B R A S SRR -

TEARER Y B WA TR S B L B A - B0 F i R
EEEERNER - 5 TR T B A T B e * BT T B B R 2 i
PRRRRYTREE © 15T AR e A Ty BRI IR B A BT -
15 HBTE 2 M TR S R P REY ISR S -

HRERR  THAHMREN - AR ERIBATBURA, - 195 W T
%&H’ﬂi%ﬁﬂ%iﬁ%%ﬁﬂbﬁéi’é@lﬁ%ﬁ%ﬁiﬁﬁﬂ?ﬁﬁfﬂﬁﬁﬁﬁi@ﬂ%ﬁﬁ » BT
KSBHRENER I ey S i s s . BRREBITRE  ThENy
BN + 1EH R AR A TR O EMTHEREER - s - 8
DT RS E % - e AR BRI B A s -

B ESTE | A M 51T A, - B R R e B o TR R 8 BT
B BB S AR T B SER A BE A - AEFEG L0y
TAPELEL T SR A B B T A BLL - BT B T IR M T

| BAPRIER R .

O-L 5 L1 SERBUR - B MRS MR B
mﬁﬁﬁﬁ’%ﬁﬁW%mﬁﬁﬂ%ﬁm%@mEﬁﬁsgﬁ@%ﬂﬁﬁﬁwwﬁ
i

0.2 5% 2 : BBURETHER, BB

BERGH TR B W T B BT B o 77 MRS E AR A -

6.3 733 3 ¢ 31 EEHE — T RO AT R A

ﬂhfiﬁﬁﬂﬂﬁﬂE@Eﬁ?#ﬁiﬁﬁﬁ@ﬁﬁkﬁiﬁﬁ%f%ﬂjH"JT]J‘& PBEIE - WA TT B
Bﬁ?ﬂ‘:‘?ﬁ’é’&#%ﬁ?ﬂﬁ@ﬂ&ﬁﬁﬁﬁﬁ?ﬁﬁﬁ?’ﬁkﬁ@ﬁﬁ- * AEREZZHE RS K R,
HEIZHIERE - (B EAYTRE RS » SR TR M AR TS B (a7 -

19



PR T B I
WOTE R Py
TTEREHEESE -

IR TERRE NS N AD R BB BB MR 7y
B - GV LR BT ERY T R H o B & B B

20

BEE  ARBANREREE

RTINS B2 - Fit SR T BRI AT T00 R RS
BEATHERRUR - 16 090 B essime - IO RO A DR SR O ST o

T1 AR BUFRY T RET SRR BEARRY

?%Ew—ﬁuﬁ&%@ﬁﬁﬁﬁm&%&$Wﬁﬁﬁﬁﬁﬁ°ﬂ§%ﬁ%§ﬁﬁ
%%ﬁ%ﬁﬂ%ﬁ%&#’ﬁﬂﬁﬁﬂﬁﬁi'ﬁﬁﬁuMﬁ%m%%ﬂ’Eﬁﬁ
RAEARER I ONERERR, - Hh AR 45 BT e & (B
%%ﬂﬁﬁ%ﬁ%%ﬁﬁ'Eﬁ%u%ﬁ%ﬁ%ﬁﬁﬁﬂﬂ%%ﬁﬁkﬂﬁTﬁm
REFMERAFIRITER BTN T RS SRR - BB IR
EWW%%E%%%%E’ﬁ%$%%§ﬁ§W$%%ﬁ%ﬁ%fE§%ﬁ%$ﬁ
%@ﬁf@mﬁﬂgwﬁ@%mm&%§ﬁgﬁ§WW%E%%%ﬁ%%gﬁm5
BRELN TR 000 3 R A B RS0 T % -

JﬂZﬁEE?T‘-{EﬂE%EE’ﬂﬁ-FEZ{B’%ﬁ—{@]-%Fﬁ#ﬂﬁﬁﬁﬂi%ﬁlﬁ’ﬁﬁﬁ&%ﬁ  DUR AR
RHEY - #ﬁgﬁﬁgﬁi‘é%@ﬂfjﬁﬂﬁuﬁiﬁb&fﬂiﬁ%‘l}ﬂﬁ%fj‘:ﬁiﬂ:‘ﬂ@ﬁ%ﬁ c MIRER
BRERITREE ST - AN FEEERE S ZRE - Bl TRE a8
BRI FEERRE B TR — AR R RSN -

T2HE?  ARHM

E&Hﬁ‘ﬂ%@ﬁ?ﬁ%—wklﬁ%ﬁﬁi&ﬁiﬁ © SRR K R T R IR AR
& BERTRERREES, BRI PGS 15 45 i @ P R s TR A
LR PR EERTTREERE -

TIFR I AR

BRI - ﬁ?ﬁﬁa’ﬁﬂ%ﬁﬁﬁ%ﬂﬁﬂﬁ&ﬁiﬁﬁﬂgéﬁé FORFHEY -

7.4 73%4 | EEE

EHBT AR T S BT RN S RS R - BT HERE
AEA I B BRI R R E0 T A T A 0 i e i

HRETHEHB IS - WL EE I R R T -
21



TSRS GiEE

REWNERSERTHE SR - BRRHAATHET RO R/ B B - B TR
SR R R S s - :

76 FE 6 AL FR AR

PR L L 5 20 T E AR - PR TETRIEHE L L R BRAR R SRR ETT -

22

8% RIS

B A B R R A D SRR - SR TE R PR RO F o2
B (B E TR LER — (s - BN BRI ERTIRG S EEsE S -

AR B A v B R B TR T2 FE LA € BT R S A0 - Broslog s —

EEBERTENGESR TBRFES T B 5 o B B 5 R R L A/ 71
A -

23



GREEN PAPER:;:
REVIEW OF THE POLITICAL SYSTEM IN THE
HONG KONG SPECIAL ADMINISTRATIVE REGION

Joseph Cheng Yu-shek
Contemporary China Research Project
City University of Hong Kong

And
Sonny Lo Shiu-hing

Department of Politics and Public Administration
University of Hong Kong

24

EXECUTIVE SUMMARY

It is necessary for Hong Kong to consider constitutional reform. The Basic Law mandateg
change towards umiversat suffrage, albeit without a timetable for the complete process.
Hong Kong people have expressed their demand for democracy. A responsible
government must plan for these changes.

The purpose of this Green Paper is to facilitate public discugsion by highlighting major
issues to be decided upon. Taking into account Hong Kong's circumstances, it is
suggested that the following are the key decision areas:

1.

The Chief Executive: The method of election of the Chief Executive in
2007 and thereafter has to be determined, The options are (2} existing mode of

election by the Election Committee; (b) expanding the Election Committee: {c)

tlection by universal suffrage after nomination- by the Election Committee: {d)
election by universal suffrage after nomination by the public.

The Legislative Council. As i the composition of Legeo, the options
are {a) ne change; (b} increase in directly elécted seats and decrease in functional
constituency seats; (c) increase in the total number of seats by increasing the
number of directly-elected seats only, or increasing both types of seats, perhaps
equally; (d) establishing two houses, with an upper house composed of functional
constituencies, NPC Deputies and CPPCC Delegates, and a lower house composed
solely of directly-elected members; (&) direct election of the entire Legco. Finally,

the methods of elections to Legco have to be considered.

Relations between the Executive and the Legisiature.
One option is the present practice of government by a coalition of pro-government
parties and non-affiliated officials. Alternatives would inchede government by a
single party or a coélition. Consideration should be given to expanding Legco's
powers,

Political parties and civil society. Political parties play a crucial
role in political recruitment and consolidating public opinion inte a consensus to
support policy.  Political parties should be recognized in law and their activities
premoted. Civic groups, which are developing rapidly in Hong Kong, also play a
vital role and need to be fostered.
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5. Local Government. At present, Hong Kong has no local tHer of
government with executive powers. Local government can provide more tajlored
services, befter accountability, and foster civic identity. Consideration should be

given to estahlishing a tier of local government with some executive powers.

The method of public consultation is also important. Thorough public consultation will not
only facilitate the building of a consensus within the comimunity, but also help legitimize
the resultant political system. Options include sefting up a governmental Public Opinion
Assessment Office, holding public forums, conducting Legeo hearings, conducting
opinion surveys and holding constitutional conventions. The public consoitation process
must be expedited, because the legistative precess must be completed by no later than

March 2006 - Tittle more than two years hence - #f the Chief Executive is to be elected by
universal suffrage in March 2007.
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CHAPTER: ONE:
THE NEED TO REVIEW THE POLITICAL SYSTEM

1.1 The need for reform

The premise of this Green Paper is that reform of the political system is necessary. This is
because even on its own terms the comstitution mandated by the Basic Law is in the
process of change — with a gradual expansion of directly-elected seats in the legislature
and a progression, albeit without a definite timetable, towards full democracy, A
responsible gévernment therefore must plan for these changes; and an accountable
government must consult the public before ma.ki_ng any decision.

Further, the current governance structure of the HKSAR appears to be in need of reform: a
legislature enjoying an increasing mandate from the peopie but which has limited power,
facing an executive selected by a namrowly-based committee but which wields very
considerable power. The relationship hetween the Executive and the [egislative Council
has been unsatisfactory. lz’art]y to improve this relationship, the Tung administration
introduced the Principal Officials Accountability System in Fuly 2002.

Essentially, Hong Kong is in transition between a colonial administration and a modemn
democracy. Hong Kong was the last major territory to be decolonized, and so it Tetained
forms of governance such as the Executive Council, an unelected leader, and a
bureaucracy wielding political power, that characterized Brtain’s colonies in the
eighteenth and nineteenth centuries. These forms of governance are inadequate for the
SAR in the twenty-first century, particularty when it seeks to be a “world-class city.”

As full democracy is the uftimate goal, 2 timetable has to be set, and a roadmap has to be
defined. Success of political reform can only be guaranteed when the people actively
patticipate in it and are involved in a process of rational, well-researched deliberation.
Political parficipation is a voluntary act, but the HKSAR government has the
responsibility of facilitating such participation and ensuring that people’s views will be
respected.

The starting point of public consultation should be a document identifying the questions
and the options to be considered The document serves the useful role of senerating
discussions and may even provide the basis for public opinion surveys to ascertain the
attitndes of the silent majority.
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1.2 The Sino-British Joint Declaration and the Basic Law

According to the 1984 Joint Declaration of the Government of the People’s Republic of
China and the Government of the United Kingdom of Great Britain and Northern Ireland
on the question of Hong Kong, the Chief Executive of the Hong Kong Speciat
Adminisirative Region (HKSAR) would be appointed by the Central People’s
Government on the basis of the results of elections or consultations to be held locally.
Annex I of the Joint Declaration stipulates that the legislanire of the HKSAR shall be

constituted by elections, and that the executive authorities shall abide by the law and shafl
be accountable to the legislature.

Asticle 43 of the Basic Law stipufates that the Chief Executive of the HKSAR shall be
accountable to the Central People’s Government and the HKSAR. Article 45 stipulates
that the method for selecting the Chief Executive shall be specified in the light of the
actual situation in the HKSAR and in accordance with the principle of gradual and orderly
progress. The ultimate aim is the selection of the Chief Executive by universal suffrage

upon nomination by a broadly representative nominating committee in accordance with
democratic procedures.

Article 68 of the Basic Law also stipulates that the method for forming the Legislative
Council shall be specﬁ'led in the light of the actual sitnation in the HKSAR and in
accordance with the principle of gradual and orderly progress. The ultimate aim is the
election of all the members of the Legislative Council by universal suffrage.

Moreover, Annex I of the Basic Law stipulates that if there is a need to amend the method
for selccfj.flg the Chief Executive for the terms subsequent to the year 2007, such
amendments must be made with the endorsement of a two-thirds majerity of all the
members of the Legislative Council and the consent of the Chief Executive, and they shall
be reported to the Standing Commmittee of the National People’s Congress for approval.

Similarly, Annex II of the Basic Law states that with regard to the method for forming the
Legislative Council of the HKSAR and its procedures for voting on bills and motions after
2007, if there is a need to amend the provisions of this Annex, such amendments must be
made with the endorsement of a two-thirds majority of all the members of the Council and

the consent of the Chief Executive, and they shall be reported to the Standing Committee
of the National People’s Congress for the record.
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In view of the fact that both the Joint Declaration and the Basic Law provide the legal
basis for the review of the political system of the HEKSAR beyond 2007, the Governmment
of the HESAR should conduct such 2 review as soon as possible.

1.3 The responses of the Government and the community to the recent
demand for political reform

The mass demonstration of more than 500,000 people on July 1, 2003 expressed not only
opposition to the Govermnment’s proposed legislation under Article 23 but also the desire
for constitutional reform. In response to the public demand for democratic reform, the
Government iniiia.lly promised that the review of the political system wonld be conducted
in the year 2004. The Secretary for Constitutional Affairs, Stephen Lam Sui-lun, further
indicated that a timetable for the review of the political system would be released befors
the end of 2003 and public consuitations would start af the beginning of 2004.

It is significant that not only have pro-democracy groups demanded that public
consultation on potitical reforms by the Government should take place at the end of 2003
at the latest, but some members of the buginess community have also veiced their support
for the review of the political system to start as soon as possible.

Due to popular demand for democratic reform in the HKSAR, Power for Democracy and
the Hong Kong Democratic Foundation have decided to present this Green Paper for
public consultation. Their aim is to generate interest in and debate on this important
subject, as they believe that the active participation of Hong Kong people in the public
consultation process is the key to its success.

1.4 Timetable for the review

The timetable for the review of the political system should be designed in such a way that
the Central People’s Government, the HKSAR Government and the Legislative Council
can complete the decision-making and legislative processes no later than March 2006. The
rationale is to ensure that the direct election of the Chief Executive by universal suffrage
in March 2007 will remain a viable and realistic option; and interested persons will have at
least one year to ponder their candidacies and prepare for their election campaigns. A
reasonable timetable allowing for the implementation of all possible options will reflect
the sincenty of the HKSAR Government in consulting the public and genuinely
considering all options. There is a serious concern that inadequacy of time will be used as

an excuse to delay the implementation of a popularly supposted option.
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Timetable Proposed for Discussion:
Election of the Chief Executive

Now — September [Public consultation
2004 Public consultation involves the release of a proper consultative
docnment, a Green Paper, by the Government listing all possible
options for the public to articulate their views through well-defined
channels. The Government should also assume responsibility to
encourage and facilitate public participation‘ in the discussions
October 2004 — |Release of a White Paper on the method of election of the Chief]
March2005  [Executive, and taking steps to implement changes of the method, if]
necessary, ifi accordance with the provisions of Annex I of the Basic
Law
April 2005 - [Legislative Council to enact legislation on electior of the Chief]
March 2006 [Executive
April 2006 —  |Preparation for election campaign and actual election campaign
March 2007
March 2007 |Election of the Chief Fxecutive
Tuly 2007 |Assumption of office by the new Chief Executive
Timetable Proposed for Discussion:
Election of the Legislative Council
[ Now-June  {Public consultation
[ 2005 Public consultation involves the release of a proper consultative
document. a Green Paper, by the Government listing all possiblé
’ options for the public to articulate their views through well-defined
channels. The Government should also assume responsibility  to l
encourage and facilitate public participation in the discnssions
July 2005~ |Release of a White Paper on the method of election of the Legislative
June 2006 Council, and taking steps to implement changes of the method, if]
necessary, m accordance with the provisions of Annex I of the Basic
Law ‘
July 2006 —  |Legislative Council to epact legislation on election of the Legislative
June 2007 Council, including the definition of the respective constimiencies
Tuly 2007~ |Preparation for election campaign and actval election campaign
September 2008
September 2008

[Blection of the Legislative Council
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CHAPTER TWO: ELECTION OF THE CHIEF EXECUTIVE

Hong Kong’s system of government is often characterized as “executive-led.” This is
in itself not a very meaningful characterization since all forms of government are
executive-led, in the sense that the driving force and main source of initiative in
governance is the political executive. However, it is tree that in Hong Kong there is 2
high concentration of power in the executive branch. The legislature has relauvely
less power.

2.1 Option i Retaining the existing mode of the Election Committee for
the Chief Executive

In March 2002, the first Chief Executive was re-elected as the second Chief Executive

by an 800-member Election Committes. The exisling composition of the Election

Committee can be retained, as can the current method of electing the Chief Executive.

2.2 Option 2: Retaining the existing mode of the Election Committee but
expanding it and enhancing its representativeness

A minimalist reform approach is to retain the existing mode of the Election
Committee, while attempting to expand and democratize jt. The size of the Election
Comumittee can be expanded from” 800 members to 1,000, 1,200 or even more. The
social groups and functional groups electing representatives to the Election
Committee can be broadened in scope to involve new groups such as the ethnic

minorities, etc.

Expanding the composition of the Election Committee has the advantage of
enhancing its legitimacy and representativeness. However, the disadvantage is that as
long as the Chief Executive is selected by a relatively small group of people and the
majority of the population cannot f_\artjcipate in the process, critics will view it as a
“small-circle election” that does not confer much legitimacy upon the elected Chief
Executive.

Theoretically, the Election Comumitiee can be fully democratized following the U.S.
mode} of an Electoral College. In this ¢ase, the election of the Chief Executive would
become an indirect election, by the Electorai College which itself is elected by
universal suffrage. There are various formulae for reaching an absclute majority in
support of a candidate.

33



2.3 Option 3: Election of the Chief Executive by wuniversal suffrage after
nomination by an Election Committee

If the Chief Executive is elected by universal suffrage, the nomination of the
candidates may be vested in the hands of the existing 800-member Election
Committee. The eli gibility and requirements of the candidates for the Chief Execntive
position have to be spelt out, if changes to the existing statute are considered desirable
though they must not go beyond the requirements in the Basic Law,

Formal candidacy requires the nomination by a number of Election Committee
members, The number required would limit the number of candidates. A low
threshold such as 50 can facilitate candidates from various pelitical backgrounds but
will still bar some candidates; a high threshold such as 100 or more may bar even
mmore candidates from the competition.

While the “advantage” of this option is to minimize the number of candidates who
will run for Chief Executive, its disadvantage is that it will screen out candidates who
are deemed to be unfit by the Committee members. In the event that the Election
Committee’s composition cannot fully represent either all the sectors of the

community or the opinions of the public, the legitimacy of the candidates will be
questioned.

Two relevant issues may be raised here. The representativeness of the Election
Committee has already been discussed earlier. In view of the limited function of the
Election Committee (it does not elect any member of the legislature after 2000 and
only nominates Chief Executive candidates in this mode of election); is it worth the
effort to maintain the Election Committee? '

Purther, if there are more than two candidates standing for Chief E?(ecutive, the
requirement of an absolute majority support for the successful candidate may involve
two rounds of voting, with the two leading candidates entering the second round as in
the election of the French President.
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2.4 Option 4: Election of the Chief Execntive by vniversal suffrage after
candidates have obtained the support of a significant
number of voters

If the Chief Executive is slected by universal and equal suffrage, it the absence of a
matute two-party system hike that in the U.S., some kind of nomination process may
need to be devised to Jimit the number of candidates to give the electorate reasonable
choices. The nomination may be performed by an Election Committee as outlined in
2.3 above, or a candidate may qualify for formal candidacy through the collection of a
number of supporting signatures from registered voters. A combination of both may

- also be adopted; and under such circumstances, the threshold at the Election

Committee may be set higher.

A reasonable number of registered voters whose support is required for formal
candidacy may range from 50,000 to 100,000. Again, the number required is open for
discussion. )

2.5 Timetable for the direct election of the Chief Execnti’ve

The election of the Chief Executive by universal and equal suffrage is an ultimate
goal recognized by the Basic Law. Whether or not it will be introduced in 2007 is the
most crucial issve in the present review of the political system.

If direct election is to be introduced n 2007, no transitional election method needs to

be introduced. However, if direct election is to be introduced at a Jater date, then some
transitional arrangement should be made for the election in 2007 or beyond.
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CHAPTER THREE: COMPOSITION AND ELECTIONS OF
THE LEGISLATIVE COUNCIL

At present, 24 of the 60 seats in the legislature are elected by universal suffrage, 6
(10%) by a namowly-based Election Committee, and 30 (50%) by functional
constituencies, many of which are narowly based.  This is 2 highly unusual
arrangement by international standards. The Basic Law sefs the direction for
increasing the number of legislators elected by direct election. This will enhance the
popular mandate and legitimacy of the legislature. If the proportion of directly-elected
legislators falls short of 100%, it would also be important to resolve the issue of the
split voting procedure, Whether the increasing mandate of the legislature should be

matched by a corresponding expansion in its powers will be discussed in the
fellowing chapter,

3.1 Option 1: No change

While this option avoids debates and controversies, it is not in line with the direction

of evolution set out in the Basic Law. It is also against the concept of “gradual and
orderly change.”

3.2 Option 2: Increase in directly-elected seats and decrease in functional
constituency seats '

One option is to increase the number of directly-elected seats, and decrease the
number of seats returned by functional constituencies. )

The number of directly-elected seats to be increased and the number of functional
constituency seats to be reduced can be discussed, However, while the éwo numbers
may be the same, thus maintaining the existing size of the legislature, they do not
have to-be so, because the number of members in legislature may be expanded or

reduced. The latter has attracted little support, while increasing the number of
legislators has been suggested by many.

Reducing the number of functional constituency seats would be contraversial, and it

might be difficeit to identify which of the existing functional constituency seats
should be abolished.
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3.3 Option 3: Increase in the number of Legislative Council seats by
increasing the number of directly-elected seats only, or
increasing both types of seats, perhaps equally

There is support for increasing the number of Legisiative Council seats as this option
is supported by vested interests.

The HKSAR legislature has almost as many committees as in parliaments of major
countries, yet Hong Kong only has a fraction of the legislators. This puts heavy
demand on the time of individual legistators, and arguably correspondingly lowers the
quality of input into legislative deliberations. Increasing the number of legislators will
improve the contribution of the legisiature, though the public may be concerned with
the value for money.

There are three approaches to increasing the number of seats in the Legislative
Council:  increasing  directly-elected  seats only, substantially increasing
directly-elected seats but only have a few more functional constituency seats, and
increasing both types of seats equaliy.

One suggestion is to increase the number of directly-clected seats to sixty while
maintaining the existing number of functional constituency seats; in this way,
directly-elected seats will constitute a two-thirds majority paving the way for further
democratic reforms to the extent of eventually abolishing all functional constituency
seats.

3.4 Option 4: Establishing two houses, with an npper house composed of
functional constitnencies, NPC deputies and CPPCC
delegates, and a lower house composed solely of
directly-elected members

Another option is to establish two houses in the HKSAR legislature: an upper house
cotnposed of functional constituency seats alone, or involving Hong Kong deputies of
the National People’s Congress and delegates to the Chinese People’s Political
Consultative Conference as well; and a lower house composed solely of
directly-elected members, This model may follow either the American or the British
system of legislature where an upper house co-exists with a lower house. The
respective powers of the two houses will have to be warked out. The upper house may
be as powerful as-the U.S. Senate or enjoy more limited powers as the House of Lords
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in the United Kingdom.

The option of a bicameral legisiature is based on existing practice. Today, Legislative
Council’s voting procedures for proposals put forward by members stipulates that the

members from the functional constituencies and the other group of members vote
separately,

~

A bicameral legislature with roughly equal powers for both chambers fends to-be
cumbersome and may paralyze the working ‘of the government. It is also difficult to
justify because most functional constituencies comsist only of a small number of
voters and cannot claim the kind of legitimacy and representativeness enjoyed by the
Yower house which is elected by.universal suffrage.

3.5 Option 5: Direct election of the entire Legislative Council

There is a demand that alt seats in the Legislative Council should be directly elected
by 2008; and this is a very bmportant option to be considered in this review of the
potitical system. If this ultimate goal is to be delayed, then the above options will
have to be considered as transitional arrangements.

3.6 Methods of elections to the Legisiative Council

If the functional constituencies are to be retained beyond 2008, one should consider
democratizing and expanding the respective electorates. The employees and workers
should be included as well as the entrepreneurs and employers.

The existing mode of direct elections to. the Legislative Council should also be
reviewed: this is especially so if the pumber of directly-elected seats is to be increased
substantially. Multi-seat medjum-sized constituencies in which voters can vote for
only ore slate has limitations in the absence of a mature political party syistem. Voting
can become quite confusing when there are more than five seats in a constituency; and
when there are many slates to choose from.

The need for change for reasons such as the above has to be balanced against the
disadvantage of continual change. The amangements for the directly elected
constituencies have been changed four times since their introduction, creating a
barrier to people’s understanding of, and identification with, the election process.
Further change is unévoidable, since it is mandated by the Basic Law. However, as far
as possible a framework should be devised to accommodate any scheduled future
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changes in the electoral arrangements with the minimum of disturbance.

If the number of directly-elected seats is to be increased, one option is 1o increase the
number of constituencies. The latter may rise fo eighteen so as to coincide with the
number of District Councils.

Another  alternative is  to re-introduce  the singie—member constituency,
first-past-the-post system. However, this may change the ccology of the legislature in
a significant way, as it tends ¢o facilitate the emergence of a two-party system and a
stable majority in the legistature. The present system, on the other hand, facilitates

. independent candidates and small pelitical parties as their chances of securing seats in

the Legislative Council remain profmiising,
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CHAPTER FOUR: RELATIONS BETWEEN
THE EXECUTIVE AND THE LEGISLATURE

At present in comparison with many overseas polities, the Hong Kong legislature has
relatively Himited powers. As the HKSAR evolves to a full democracy, the reforms
should not be réstricted to the electoral systems. One major area for reform is the
relations between the executive and the legistature.

4.1 Power to introduce bills

According to the Basic Law_(Article 74), only bills “which do not relate to public
expenditire or potitical structure or the operation of the goverzment may be
introduced” by the legislators, and the “written consent of the Chief Executive shall
be required before bills relating to government policies are introduced.” In view of the
democratization of the Legislative Council elections, such restrictions can hardly be
justified. This is espécially so when the Chief Executive is not elected by universal
suffrage. Consideration should be given to-increasing the power of the Legislative
Council, including that to introduce private members’ bills

4.2 Voting procedures in the Legislative Council

Further, for the passage of motions, bills or amendments to government bills proposed
by members, the Legislative Council’s procedures for voting require the support of
more than half of the members returned by functional constituencies and those
retrrned by geographical constituencies through direct elections present (after the
2004 elections, there will be no more legislators returged by the Election Committee).
The maintenance of such a procedure will come under considerable pressure even if
both the number of directly-elected and functional constituency seats increase.

4.3 Majority support for the Government in the Legislative Council

The smooth functioning of a government is dependent on majority support in the
legislature. In the early vears of the Tung administration, it received support from
pro-government parties. Leaders of three such parties and organizations have been
appointed to the Executive Council. But the foundation of this arrangement is weak,
support from the parties is far from assured and much bargaining goes on behind the
scene. The resignation of party members of the Executive Council following
expressions of public discontent highlights the fragility of such a system.
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The maintenance of a safe majority support for the government will become
increasingly difficult when the number of directiy-elected seats is increased. The
problem will be exacerbated by the existing method of ditect elections which
encourages independents and small parties. In order to win the critical votes to secire
majority support, the government may have to make big concessions to a small
number of independent legislators or ome or two small parties. The situation may be
similar to that of the Israeli Knesset, which is characterized by a number of very small
parties which, because they hold pivotal votes necessary for,the formation of ruling
coalitions, wield influence out of proportion te their respective sizes.

When the majorty or all of the seats in the Legislative Council are directly elected,
there is a distinct possibility that the Chief Executive will not be able to cornmand a
safe majority in the legislature; in fact, he/she may even face a majority opposing
him/her. Then Hong Kong will have to encounter a “co-habitation” situation such as
in France, where the President has to deal with an opposition party controlling a
majority in the National Assembly.

In view of the above, it is important to consider various options concerming the
relationship between the executive and the legislature. Assuming progress in
democratization, the main considerations are legitimacy/representation, checks and
balances as well as stability and efficiency in the government.

4.4 Option 1: Retaining the Existing Practice of a Governing Coél_ition
Composed of Pro-Government Pariies and Non-party
Affiliated Principal Officials

Although there is no ruling party in the government of the HKSAR, a loose form of
governing coalition exists in the Executive Council, which is composed of
pro-government political party leaders, non-party affiliated principal officials and
some appeinted members without ministerial portfolios.

The advantages of the existing arrangement is that it is flexible, allowing the
administration to recruit talent from various sectors. Under such a system, the Chief
Executive is above party politics and in theory can appeal to the entire community.
But this arrangement is not based on a clear consensus regarding ideological values
and policy orientations. The political parties within the coaiition are under pressure to
maintain their appeal to the electorate, and the administration may not be able to
satisfy them through incorporation of their policy inputs. It is not unusual that these
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political parties openly disagree with the administration and criticize it in the
Legislative Council.

4.5 Option 2: A Majority Party or a Majority Coalition Forming the
Government

An alternative is to allow a majority paity or a coalition which commands & majority
of the seats in the Legislative Council to form the government. However, as long as
the methods of elections to the Legislative Council and its COmposition remain
unchanged, it will be difficult for a party to emerge as the majority party or for a
stable majority coatition to he formed. If all the seats of the Legislative Council are to
be directly elected, then the probability of a majority party/coalition will be enhanced.
Further, if the single-member constituency, simple-majority system is to be adopted in
the direct elections, then the likelihood will be very high. Under such circumstances,

the emergence of a two-party system or two broad coalitions of political parties will
be a likely scenario.

On the relationship between the Chief Fxecutive and the legislature, if the Chief
Executive can secure the support of the majority party or the majority coalition, the
functioning of the government will be stable and efficient. If the Chief Executive
faces an opposition controlling a majority in the Legislative Council, the situation
may become difficult. However, under existing arrangements, there is no guarantee
that the Chief Executive can secure a majority support in the Legislative Council, and
this wilt become more difficult when the Legisiative Council expands. -

4.6 Option 3: Involving a Group of Parties Forming the Government

An altcmattve to formally changing the system is to widen the base of support of the
Uovermng coalitiors. The Chief Executive may appoint leaders of a number of political
parties as well as influential independent legislators to the Execuuvb Council to
enhance the chance of securing majority support in the legislature. However, such an
arrangement would impose exacting demands on the Chief Executive’s political skills

in consensus building without providing the guarantee of a stable majority support in
the legislature.

Assuming that the Chief Executive is elected by universal suffrage and most political
patties in the territory remain pragmatic and moderate in policy orientations, this may
be a workable arangement. But there is also the likelihood that the debates in the
Legislative Council simply take place first in the Executive Council, and the
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efficiency of the government will be adversely affected.

In sum, given the provisions of the Rasic Law, the relationship between the Executive
and the Legislative Council will probably become more problematic. It is difficult to
envisage satisfactory solutions at this stage. Clearer indications concerning the

evolution towards a presidential system or a patliamentary system would be helpful.
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CHAPTER FIVE: THE ROLE OF POLITICAL PARTIES AND
THE DEVELOPMENT OF CIVIL SOCIETY

A democratic system depends on the dev;elopment of mature, effective and
bioadly-based political parties. Political parties engage in political recruitment,
aggregate community opinion and build consensus around policies; without effective
political parties, society will not be integrated easily. Direct elections for a number of
seats in the Legislative Council kave been held since 16%1; and existing pelitical
parties, including their predecessors, have a short history. Clubs, societies, charities,
political groups and other civic bodies have developed. The média actively discuss
government policies and social issues; the peopie vent their feelings through
demonstrations. Cpinion polls suggest that the telatively satisfactory turnouts in the
elections have been motivated by a sense of civic rcs.ponsibi]ity, as well as, perhaps
more recently, dissatisfaction with the Government.

Notwithstanding these developments, Hong Kong's civil society remains less
developed than that of many other countries, iﬁcluding those in developed and
developing countries. Although there are frequent demonstrations in Hong Kong,
attendance is thin (except in May-June 1989 and July 2003); membership of political
parties remains miniscule. They often criticize, but rarely have developed alternatives
to offer, and most lack the resources to produce such alternatives. Intellectual
resources such as policy institutes to support debates on pubiic policy are limited,
with the result that such debates are often shallow, and on some isgués, entirely
lacking. Advisory committeas exist but in many cases are not very effective channels
to gather community cpinion.

The current political system has not been designed to foster popular participation. If
the electoral systems are changed, i.e., introducing direct elections of the Chief
Executive by universal suffrage and the direct elections of a1l seats of the legwlature
by unjversal suffrage, popular participation in both formal and informal polmcs will
certainly improve, and political parties will have a better foundation to develop.

In the ordinance on the election of the Chief Executive, the successful candidate must
resign from his/her party before taking up office. This practice is in contradiction to
the normal practice in all democracies and in Mainland China.

On the other hand, government compensation for part of the campaign finance of
Legislative Council elections starting in 2004 is a progressive step forward.
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While deliberating the formal constitutional arrangements in the review of the
political system, the role of political parties and the development of civil society
should not be neglected.

A starting point may be a law on political parties. Af present, political parties
generally have to constitute themselves as companies limited by guarantee or register
under the Societies Ordinance. This is undesirahle, and can give rise to difficulties in
distinguishing political activities from commercial activities. Political parties should
be given a distinct status and should be able to register as such.

It wil also be important for the Government to support the development of civic
groups, for example, by attending to their views and by providing them with access fo
necessary resources such as meeting places and public media. Reforms to make the
advisory committees more representative would also help.
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CHAPTER SIX: LOCAL GOVERNMENT

In 1999, with the termination of the Urban and Regional Councils and the assumption of the
bulk of their work by Hong Kong's Central Government, the pre-existing tier of local
government in Hong Kong was largely abolished. The District Councils remain, but their
role is advisory. Given the prominence of the Legislative Councillors, even the advisory
role of the District Council members is perhaps smaller than it was in the past.

In most countries, significant functions are devolved to local levels of government. Such

devolution makes for better identification of the citizen with those governing him/ker,
stoager accountability, and better tailoring of services to the needs of particular districts,
The disadvantages of local government are that duplication of resources can arise,
economies of scale may fail to be achieved, and differences in local rules and procedures
may hamper economic activities.

It can be argued that because of its geographical compactness, Hong Kong does not peed a
tier of local government. However, the establishment of such a tier would be helpful in
fostering local civic activity and civic identity, Policy formuiation at the territory-wide level
would be improved with more input on local needs and differences. In Hong Kong many
government services, such as education and health, are provided through large-scale
monolithic institutions that are neither close ta the customer nor subject to competition.
Devolution could bring improvement in service quality and, by introducing inter-distric
competition, greater efficiency in the use of resources. i

If local government were restored in Hong Kong, the drawbacks of the pre-existing model
need io be recognized. The Tiban and Regional Councils had only very limited
responsibilities, mainty those relating to recreation and hygiene. One of the complaints
about them was that they did little relative to the very extensive revenues they enjoyed. A
rethinking of the role of local government wotsld be desirable.

Option 1 Status quo — minimum local government

Under this option local government Organs remain at a minimum, with the District Councils
assuming an advisory role only.

Option 2: Reversion to Urban Council/Regional Council model

The former Urban Council and Regionai Council may be re-established with their former
limited powers.
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Option 3: Introduction of a new tier of local government with some executive
powers

A normal system of local government would inciude develution of more substantial pewers
to implement policy, for example, local government may take over responsibility for the
provision of health care and housing. This in turn may involve dividing up the existing
territory-wide Housing Authority and Hospital Authority into district units.

At the level of local government, a political party or a coalition of political parties that
capture most of the seats in a particular District Council may be given some powers to
manage the distdct affairs. It can form an executive committee to exercise such powers
&nd the City District Office can assist the committee.
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CHAPTER SEVEN:
MONITORING THE PUBLIC CONSULTATION EXERCISE AND
‘ ASSESSING PUBLIC OPINION

Hong Kong's present constitutional arrangements suffer from a lack of legitimacy. The
public consultation process on the proposed constitutional reforms will be crucial in
vahdating the reforms in the eyes of the people. The consultation on the proposed reforms

will, if conducted properly, legittmize not only the reforms themselves but the
constitutional arrangements as a whole.

7.1 Option 1: Government consultation of public views by setting up a Public
Opinion Assessment Office

Traditionally, the Hong Xong Government has consulted the views of the public fhrongh
the publication of Green Papers. It is expected that a formal consultative document will be
released listing all possible options for the public to articulate their views through
well-defined channels, The document should serve to identify issues and questions,
formulate options, and allow Hong Kong people to express their opinions in a more
structured manner. On the basis of the document, public attitudes towards the reform
proposals can even be quantified through public opinion surveys. Tn order to gauge the
views of the public accurately and comprehensively, a Public Opinion Assessment Office
may be set up, Citizens who are interested in the issue of political reforms can submit their
views to the Assessment Office, which will later compile a report on public views. The
Assessment Office shouid be presided over by a prestigions pane] of community leaders
‘who command the trust and respect of Hong Kong people, The pane] will guide the staff

of the Office in the handling of public submissions and in due course the publication of a
final report. ‘

The benefit of a Public Opinion Assessment Office is that there is an organization
responsible for the collection and assessment of public views, as well as the preparation of
a final report. The Office should be givén resources to encourage and facilitate discussion
at the commumity level. If the panel is to be appointed by the Chief Executive, its
neutrality and objectivity cz;nnot be guaranteed. A more acceptable altemative is for the
Chief Executive to nominate the pancl, to be endorsed by the Legislative Conncil.

7.2 Option 2: Public forums
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Public forums may be held in the eighteen distdcts. While District Councils and District
Offices should play an active role in cncourég'mg the public to express their views, the
Government should welcome and support all social groups to initiate their own
discussions or public forums on political reforms in Hong Kong.

7.3 Option 3; Legislative Council hearings

At the same time, the Legislative Council will hold its own public hearings on’ political
reforms and may publish its own report.

7.4 Option 4: Public opinion surveys

In the past, the Hong Kong Government has commissioned opinion surveys to gauge the
views of the public on political referms. In order to ensure political pevtrality, the
Government should delegate the task to the Public Opinion Assessment Office. The Office
will handle the commissioning process in an autonomous way without interference from
the Government,

7.5 Option 5: Constitutional conventions

Some overseas countries have held constitutional conventions to guide the design of
political and/or constitutional reforms. The Government should welcome and support the
organization of corstitutional conventions hy civic groups.

7.6 Option 6: Combinations of the five options

Since all the optiens discussed above are not mutually exclusive, the public is invited to
consider whether all or some of them should be adopted.
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CONCLUSION: THE WAY FORWARD

This decument sets out the options for politica reforms in the HKSAR. Tt is koped that
this Green Paper, prepared with very limited resources, will provide a useful starting point
for members of the public to consider, debate and discuss the advantages and
disadvantages of varicus reform options.

A political syster has to evolve with the times, and it must be guided by the aspirations
and demands of the community. Political reforms must be based on the support of society,

and a public consultation exercise conducted by the government must guarantee that Hong
Koag people’s views will be respected.
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Comments Are Welcome

Comments and related opinions on this Green Paper and active participation in the public
consultation concerning political reforms are most welcome. Please email them to Power
for Democracy (exc0@pfd.org.bk) or Hong Kong Democratic Foundation
(hkdf@hkdf.org}, or send them by post to:

- Power for Democracy

Rm. %02, Tak Shing Bldg., 20 Des Voeux Road Central, Central, Hong Kong
Attn; Power for Democracy

- Hong Kong Democratic Foundation

P.O. Box No. 35588, King’s Road Post Office, North Point, Hong Xong
Attn: Hong Kong Democratic Foundation

The full text and premaotional eaflet of the Green Paper can be downloaded from the
websites of Power for Democracy (hitp://www,pfd.ore k) and Heng Kong Democratic
Foundation (http:/fwww.hkdf org). The pamphiet is available upon request. Please send us
a stamped envelop o either of the above addresses.
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