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Oxford Dictionary
offensive” “ giving or meant to give offence, insulting, disgusting,
nauseous or repulsive”

Patrick  Cobain [1992] 1VR 290 —

(@ “ offensive’

(b)

(©)
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SUPREME COURT OF VICTURIA
PATRICK v, CORAIN
Gosnn ),

31 July 1992

Locnl govemwment — Bledion ~ New-to-vole cards — Reglatreilan — Cord
mnh.lhlng allegatlons conerrning cavdldate and cundll — Wheiher aliegatlons
;Sh!ultd "offensive material" — Local Gorernmint Act 1989 {No. 11}, Sch. 8, cl.

Sub-ctawse 2(3) of Sch. 5 of the Lazal Gavernunenr Act 1989 provides that the
retianing officer st & lacal goveanmeni eledion "must zefuse fo rogisier m form or
sample ol how-to.vale eard which the Returning Officer Is satitfied ., . aoniing
offensive ... metanis”,

The sppellant (whe was npt a candldate in ihe pleciion] aubmitted o the
terpandent s diall how-lo-vole cacd which rexd.
“In Ken Oliver's tro years on oouneil, the eaoncil hai—
- zken no aclion ngainst ilogal roa) esizte slgns an propenles;
* told cauncil land 1b a lucky few al one-1hird §ta true value;

« sifawed developen lo avoid provid arking by making a casth paymen)
ol hali the actual vatue of the car ::l:upu, . ™ P

* [niled 1o prevent an increae in the density ol restdeniial propecty;
* permitied sigawsliing on estate agent offioes In excers of Ihal permitied by
the Brighion Planolng Scheme.

For mace of the aame gelurn o office youz local estate ngent Ken Olher .. "
Gliver wax & candidats In (he election. The respondent rofused to registor the
caid. The sppellant appealed, (o0 the Administmative Appeah Tribuna), which

Gisruisaed the appeal. On a further appest to the couri on questions af frw:
Hed: (1) In caniidesing an spplication t0 reghter & bow-to~voie card the
mivining officer hat to mabe » judgment a5 o whethes 1he canlents of (he card sie

cspablie of giving ofcnce. He should nel proceed u 8 Iaciust finding that
oanients have in (acl ofiended anyone. ? pen néing that the

(2) The wani “oiteative” In sul-cl. 2(3) of Sch, § ol the Acl does not beur 3
¢ilmina) onanolalion. The lerm is wide enough to comprehond malerfal which i
cupable of glving offerce or which I3 aggreasive or sheexi

(3} The maiesial conlainad in 1he how-tovate card aubmitied by the nppe¥an
Wik capable of amounting 1o ofznsive maderial,

Appeal

This was an appeal from the Adminlsirative Appeals Tiibunal pussuang

tus. 52 of the Adnuinistraiive Appeols Tribunal Aci. The facta ate tinied in the
iudgmeal.

The appellant in person,

A. E. Radford {or the respundent’

Goblo J.: This is an appeat under the Adniniitrotive Appeals Tribuna! Aci
1984 [rom 3 decision ol the Adminisirative Appesls ‘Tribunal The decision
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PATRIIK «+ COBAIN [Coara .., il

telates to ao appeal thal had heen instituied Lo the Adminlstrative Appeais
Tribunsl by Mr. Peter Edmund Palrick, the agpellant before me, whn
appeared in peraun. His appeal (n the Administrntive Appeals Tribunsl
related to a how-to-vate card which had been peoposed by him and
suhmitied to the tenurning officer for the relovant cuuncil slection.

[ refer 10 an clection in the Central Ward in the Cily of Brighton for
which there were two candidates, one of which was a Mr. Kenneth Oliver,
who had beea a councillor of that city fur that ward since Augest 1530, The
electian takes place fomorrow, 1 August 1992, and 1his appeal has come on
before me jn the practioe court a3 a maller of urgency (his day.

The Adniinistrative Appeala Ttibunal gave ils decision on 23 July 39V2.
The Adminisirstive Appests Tribunal was consfiluted by a single presiding
member, who brough! down a decision Lhat the celutning officer’s decisian
to refuse to regirter the how-te-vote excd shoutd be sfirmed. The member
gave teasons nn 28 July 1992 and I have those reasons before me.

The how-lo-vale cand, after contalning the identification of the ward and
the date, reads: ’

“In Ken Oliver's (wo years on councll, lie councll has—

« \aken no action agalnst ilicpal roatl eslate signs an propestics;

» sold cauncil land 10 a lucky lew at ane-Lhird its Ttue value;

» sllowed developets 1o avoid providing parking by making a cash
payment of hall the actual value of the car space;

' failcd 1o prevent an increase in the density ol residential property;

» pecmilied signwriting on estsie ageni offices in excess of that
permitted by the Brighton Planning Scheme.

Por more of the same teturn ta office your local sstele spent Ken Oliver.

For information ahoul Ken's polides ry Simon Cooper on ... [two
phone oumbers Lhal are set out]”.

There then sppears lo be a nignalure and then the saternesl that a
number musl be placcd against the name of each candilate. Then the
furthet notation *Autharised by, printed by and distributed an hiehalf of Mr.
P. B. Patzick, 10 51, Andicws Sitect, Brighton", and then what was (urther
proposed was “Regisicred by the selusning affioer for the Central Ward,
Biighton City Cauncil”.,

The how-lg-¥olc card had been aubmittcd by Mr, Pricick, who is not a
candidate in the eleclion, tn the returning afficer, who tclused 10 regisier
the tiow-lo-vote card, which Ihen provaked the appeel to the Administzative
Appeals Telbunal.

The relevant provisions of the legisation are to be found in the Loral
Government Act 1989, and in particular s. 56, which js beiel and 10 the poin,
Under the heading “Mow-t0-vole cards™ It reads “Schedule 5 has efect wilh
respect 10 how-to-vote cards”. When ane furns to Sch, 5 there ase then
Ermhkms for regisiration of how-ig-veic cards, and in cl. 2 there is the

eading “Maliers 1o be Consilered”. and thel contains the toflowing
material al sub-cl. 3 of €l 2:

*The resurning officer must refuse 1o tegister a form or sample of how fo
vole card which The (olusning officer is satlifled is tikely to mislead o

deeeive 1 voief in relation Io the casting of u vole of the valer o containg
offensive ar ochscene materisl”
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The maiter was fought

oul, a5 appears from thc efidavits, and as apperTs
frum ibe reasons of the

isibunal, upon the basis 1hat Ihe question was
whnfhcr the huw.lo-vale card conlained oBensive material. it ls true That
Ihe issue af whether the card, within . 57 o[ the Acl, conlained false or
delamatory statements was referred to, but 1 am setisfied on lhe material
b_efurt the court thal the nppeal was considered and decided upon the
single question as (0 whether or qol (he how-ta-vale card cantained
uflensive matcrial,

The appeal 1o 1his vt can only

X . lic upon a question of law, Unlikz the
Administrative Appeals Tribunsl, 1

ini his court does nut, accardlog to fhe

lcghlgluoa, affurd appeliante an sppesl in Wic fuif sense of that word,

meaoing thereby a rehearing de novo. L is accedsary for the appellant 1o

.rlrlmlll:c m‘n an ewur of law uvn the pant of the Administiative Appeals
ribunal.

There are o mattess thas Iall 1o ba cossidered. The first is whether of
nol an appeal i3 made uut oo the merits; that Is, an the merits of being sble
lo slsow an ervor of Iaw, and the tzcond Is whether, having regard to the
terms of the legishalion and the dlsceetian In the cout!, subject always ta the

overriding words of 1. 52, an order should be mude [or relicf in 1he present
Qee,

_Vshiould indicstc at the putsct that T w
discretion in favour of Lhe applicati

circamstanoes, for reasons that T will set down shortly. But in view of fhe
nrgunients |t hsve beeo pul, albeil 1hat thay have becn put under some
coasliainis of time, T am prepared at least to camides the argumenis of law

that bave been put 1o me and 1o ndicate my apinicn in relation 1o thoss,
luen then to thase arguments,

Mr. Pawcick, who tonducied his czse with admirable clarily, said in
mhslapm thai he relied upon three matlers. There are more matters than
Ace faised a8 queslions of Isw but in a sense they can be reduced to thyee
principal argumenix. The firsl was that there was no evidence that Oliver or
the relucning officer were offended as neith er of these paitics/petsons gave
tvidence, and for thal reason it was ngl open lo the reiuming officer 10
Teach the view that he did, and il was ng gpen (o the Adminilrative
Appeals Tribunal o put {tself in the same posilion sa the relurning officer
1o reach the decision that il did.

The accond argument was ihat the Lest adg
and thal it miadivecicd itsclf hecause it Ireated “effenalse” as amaunling 1o
hartfyl, Part of 1his argwinent also involved the propoaition that the
Appropoiate test 1o sdopt was one diawn from cases rclating to oRensive
behavivur in cuiminad atatites.

The 1hird acgument was of 3 mare genesal kind and invalved a reliance
vRan public palicy and policy inlerest considerations which in effoct it was

3aid led 19 two cansidciationg, namely, that Ihe legislalion should he

intemieied in a way thal pernitied the maximum copacity o proviile
erilicinin of candidat

ts and council and the opparlunity for {ice debaic, and
alsu 1hal the presence of a piovision in Lhe Act, namely, 1. 57A, giving
yestons aggrieved (he opportunity to seck an jnjunciion from the cowrl (old
BEBINSL the relutniog officer ihlerpreting the legislation in & way that was
tun sensilive of the issues of offence or eriticism,

ould not be disposed to cxercse my
on (o grant relie! in |he present

pted by the Iribunzi wai wrang
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PATRICK ». COBAIN (Gohng ( 79)

On behalf of the retorniag officer, Mr. Radford submilted that the tesl
was plainly ool whether the words were uffensive in any criminal canleat
and that in the coniext of these regulations it was inapptnprists v adopt
such a tea},

He further acgued thal the nalure of the legislation 1old apainst the
relugning ufficer having to oanduct any Inguiry as 1o the Iruth or
olensiveness of the material snd that it mus) necessarily be implied 1bat the
relurning-officer had lo rsach a judgment on what was bzfore him or was
readily availuble 1o him in Lhe sense that il had been provided for him in
order to reach an expeditions decision on whal wes in large meassre an
administentive series of acts.

It was Further submitled that the ressons did aol indicute that the
tribunal had misdirecied iVself and that the allegations contained in the
how-to-vole card were of 2 nature thal raising, ax they did, itlegalitics and
improprieties on the pant of the council and the councillor nzcensarily
cannoled thal misbehaviaus was worthy of condemnation and was such 23
would be dikely 10 give offence by the very naiure of their aggresive sud
shocking nature.

As lo the fimt matrer, L am of the view that 11 is ot necessary that the
relurning officer have evidence that the candidate Ofiver was offended, nor
was it necessary thal he give evidence (hat he was n fact offended. 1t was for
the tsibunal on appeal to put itkelf in the pasition of the reiucning oRicer,
armed with the same Jiscretjou and saddled with 1he same responsinilifies.
In my view, the inquiry (o he made in thal situatian was cssentially one that
foaked al 1be malerial and considered whether it was capabie of giving
offence, 1t is nal entirely cleor what is the calegory of person caught up by
thal desstiplion, bul it may eren be that the returning officer himaelf, for
example, In a particular case might not be offlended by the matesinl, That
would not in my opinian be decisive of the jusve,

By ity very nalure the provizion ay it appears is directed sawards mateial
capabic of giving affeace v thosc persans likely to read il. In my view the
dcibunal has not misdicecied lisel€ in any considerstion of the malter and it
was [l necessary (or it to have evidence before 1t since wbat if had 1o
consider was whelher this moterial was capable of giving offence. It is, alter
2l), a Judgment that has 10 be made before the haw-ta-vole card sees he
light af day. It would be infulersble to produce s test That meant ihal the
returning officec had tu bave, s it were, 8 (risl run of the bow-lo-voie catd
with someone before he caid be satisied thas il wes offensive. ‘

il is plain that the nature of the clause contemplates 1hat the reluralng
ollice: has (o make a judgment a5 to whether It is copabie of giving offence
and nol praceed upon a {aclyal Anding that it has In Fact offended anyone.
For (hese reasons, the fiatl argument muost fail. )

As 1o the sccoad argument, 1 am of the view that the test sdupted by the
tribunal should be gleaned [rom the ressane given by the teibunat and not

from whal may have pawsed in the ourse of argument or what may have
beeo said by sumeane who attcnded the hearing. 15 {s clear that the rihunal
did oot confine itsell. The evidence s thal it Ied belore it dicliunary
meanings. Those dictionsry nteanings included a general meaning which
comprebended what 1 hsva just coveres, namely, that offensive materiel is
material capable of giving offence or whick i1 aggrersive or shocking.
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Althaugh "hunful” was included in the 1&nge of wards thal was canvassed
1A aigument belose the wibyunal, 1

_ am satisfied 1hat the tribunel did nnt
cendine itsedf o ihe word “hurlful".

] am furiher of the view 1hat the fes)
uplifted ftom the criminal siatute with
in particular, its cunnotalion of gAY
1eaching hat conclusian by lhe co

lo be applied is nol one thst is to be
its higher botden of proof and with,
ty and seriousness. | am assistzd in
nsideration that when the Act wus
amended o provide |hat elecrora) malerial, which on one extcasion was 1p
include how-tg-vole cards, snighil be the subject uf & criminal sanclion, it was
cxpressed in desms thad did not include offensive matedal.

Seclion 55 of tlie Locol Govermnent Act 1989 was amended by Aci No. 15
of 1992 by the inserilon of sub-s. § which reads:

"A petson must ot print, publish or distribute or cause 10 be prinied,
pub!tshcd or disttibuled any elecisral material that is fikely to mislead ar
deceive a voter in relation ta the casting of the vole of the voter.”
Then there is provison far a penalty of 10 penalty units if the offender is
a nalwral pecson or 20 penalty units i the oflcader is a carparalion.

1 s to be noted 1hat thay oflence docs not indede oflensive or abacene
malarial. 1Y restricts itseif ta the carlier part of sub-cl. 3 of ¢i. 2 of §ch. 5,
namely, i concerns jiself only with maierial that s likely ta mistead or
dcncwz'a votee. I s in my view unlikely that the lepistature In making that
change in the Iegislation and pot carrying with it the word “ofleasive” would
havg done 30 118 was o1 all times intended shat the ward “offersive” tvas (o
have a criminal connatative in the clause. If that was 5o it scems hard 10 tee

why then it would have added the Provision {or offensive meterial and made
it al=r an ofence.

atgumenl, husvever, he conceded,
slalemens could s1ifl be offensive ¢

1 cous ven i it was true and that whatever mighy
bo the siluation in welation 1o d

elamaiory statements the guestfon 23 to
& wae a different one 13 lo whether it was
! the siaieanent might in fact be shown in
30me way 10 be true was not decisive and could not meat: that 1he stalement
Wwas incapable of being affensive,

’I:h:sc Slatements in e how-to-vore card conlaj
sREInA! he cuuncil. They statc that the poun
tespect of lllcgal signs. Mose significanily,
sald Jand to soma few PeIS0NS At one- third
derelapers were allowed to make paynienis

n serious aflegatinng
cil failed 1o take sction in
the card staies tha| the council
its Irug value, 1t also sinies thkat
at hall Lhe actual value af & car

slalement. M1, Patrick Jid not shripk from thatl, Yndeed his whale caze is
thut (he eounc) has done th

cndeavour 1o prgve that,

The haw-to-vote card EUEs un (o jdenti
3s being a Perlicipant in this as
inference from he Stalemant is
bul that he was actively invulve

fy one person, naniely Mr. Qliver,
a lotmer councillpr, The unly reasonable
that he was not simply & member af council,
d in alt thot ia complained of. And there i

and In my view progesly conceded, that 3.
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an added exlge given to the statemen| by the {3¢t that he is described as the
tocal estate agent and a number of 1he msticrs invoive matiers of Janu value,
real estate Iranesclions and real astate sipnage.

In all of those clicumstances 1 am of the view that the nalcria) was
capabie of amounling to offensive material. §i is not for mc to decicle that
mallee. | bave & mare limited inguiry, hecause Lhe issue for me is an jsue
af law ar lo whether the (ribunsl's decision was one that no reasonable
Itibunal could have come to on the material before it and, for the reusons
[ have indicated, tbat canno!t he found.

There temains the general resort to public Intecest and public policy.
They sheic the general recoune to principles of free speech and strung
nccoumabifity by cuwacils and councillors, Dut we atc here concerned with
a how-lo-vate card, not with electoral maters] af lsrge. This restriction
showl offensive material does nos 3pply to electaral material, as.i1 have
elready poinied out. U applies 1o how-1o-vole caids. The Haiitations on
Mr. Patrick end others in fis siturtion are.no! such as (o preciude hiin from
canvagsing all of these matters io a whole variety of ways o1 many dags
belore the election, and sight up to within a certain geographic disance of
Ihe poiling booth on the day in question. They simply rejate a2 a how-(o-vole
card.

! am indeed surpriscd that on the regulalions as Ihey stand one can have
how-to-vate cs1ds that contain testimonials for pasticular candidates and
criticisms, (thal Is falling shori of being offensive) of other candidaics. I3
vould secas odd that that ts swithin Ihe charactes of what is inlended lo be
uimply infotmation about how-lo-vale. ladeed, the interesting feaiuee of
this card s that it covld fairly be described on one view as nol being a
how-10-vale casd but a how-nol-to-vate card, because it did nnt at any siage
idcutify the candidaie for whom someonc should vole,

In any event, 32 1 have indicated, the regulalions to be found in Sch, § in
my view wre desling with a restiicted subject maiter and recaurse 1o general
and valid priacipies does not have a greal deal of weight having cegard (o
the faci that the appellani and othec talepayess snd voters in the
Lommunity ic queslion have ample upporfunily to use electoral materal (o
eapresa their views, withoul piving out offensive matesial,

1tusn te the sccond master to be deall with shozlly, nemely as Ju whesher
{ would be prepared 10 grant celief in the presenl ease, The mppellant is not
& candidate. Presumably this cacd is, 23 it were, & drall or proposed card,
and the inlerence in to be that, of courac, these cards have not jeen rintcd,
for the pood reason that the riu rning officer bad rot yet approved the card,
Bul, in any evenl, Me. Patrick is nial in the posltion of being a candidale who
has been deprived of the opperfuiity lo secure offico by reason of an
slfcgedly Improper cxcrcise of power by the satucning officer,

The urdinary methad of disposition of this case, were § o aceept the
appellzni's argumenis, wauld have been lo have set aside the ducision of the
lrlzgunul and Then remited it for the tribunal 1o decide 1ocording fo law, |
do nat undersiand 1hat [ would have had the power la semlit the matter
direcl ta the returming officer with a direction g5 fo what the celurning
ufficer is to do. Having regard to the lateness of the hour, and (%e facl thal
this clectiva ls 1o lake place Somortow morning, it i really quite
imptaclicable 10 contemplate ¢ situation where the cour should he aeked 1n
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bring ebaut an nrder remitting a matler for further heacing by Ihe (rfouna),
when nolhlng can pesclicably come of ihat.

Mur‘wv:r, even if somelhing might have been sald for auch a course were
a candidale gravely dissdvenisged as a resuli of s adveree rullag, it plaialy
canarl apply lo the person who is aot candidnte, who sinply has an
Interest, no matier how #lroog in 1erms of its enthusiasm and vigour, in the
resull uf_ the election, T Ibece{pre wauld not have been dispased, if 1 had
heen satisfied, (0 grant the relief. The appeal must thecefore e dismissed.

Appeal dirmissed,
Sulicitor for the respondeni: Purves Claske Richards,

R. A_5. TRACEY
BARRMSTER-AT-LAW

pyE

SUPREME COURT OF VICTORIA

3 DIX snd Asother v, CRIMES COMPENSATION TRINUN
ArreAL Division
10 FULLAGAR, BRAQOKING and TADGELY

4, 12 August (992

Adminlstrative {sw — Administenlise Appas)

15 Court — Quuntlan of law — Pawer of rtbuonpfo vatend time to apply for meview —
Whather aporplabie esplanstioan of delyy” in msking sgpllcailon s condliion
procedeat to sxeecles of poner — (CTI) Adminbriru(lee Appests Tribusal Ag 3514
[No. 10655}, » 31{2).

Seetion M(2} of the Adminiirophe Appaats, Tribunal Act 1984 empuwess lhe

Adminisiealive Apprals Tribunal tgfaxtend the time (or the making of an application
20 o the Iribunal for a review af » ecislun, whether oz pol the Ume a3 eapired.

In November 1990 the sppgiants applicd 1o the tribunal for sn extension of the
lime in which 10 1pply for 4 review of an sdminisvative decivion. The tribunal
refuied 1ke applications fgf an extension of time, raying that It was 3 pre-cundition
to the gran) of an exiéfeion of tima thai the appellants show an “accepishle

25 explamation for (he déy". The appeilants 1hen sppeaded 1o the Supiemo Couit,
claiming the ibunu)Mad ersed in law.

Held, allowing,

ritumal — Apgea) {0 Bupreroa

-

& Thbunal Act 1984 was unrestsicied and it was not for the coutt
{o impuose nn pfbistary limlsiion nol expresred In the words of the siatule,

a0 PAL Insurnnce Co, Ltd, v Southern Crop Explosarion KL (1987) 165
. 268, applled.

. sialing thal it way » condlhion giexdent 1o the gren! of an estemion of

nder 5, 31(2) that the spplicani shaw an “accepiable explanation nf the delay®,
tribunal exsed In law,

Hunter Volley Developmenss Piy. Lid. v. Miniteer for Home Affaky and
Envirenment (1384) 58 A.L.R. 303, nol followed.

Appeal

This was an sppeal on a quesiion of law fcom & dechion of ihe
Adminlsisative Appesls Tribunal, The facts are siated in the judgment of
Bsooking J.

" A, L.'CAWMWI;}I for e appciients,

J. W. Thwaitey loc the reapandent.
Cur. ady. vull,

Pollagsr J.: ) apfes in the iudernent nf MrJustioe Arnnkine

o e
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¢ spgesl: (1) The power wanfered by 5. MM(2) of the
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