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BHETIZHM2BE (The Hong Kong Institute of Engineers)

EHEFASE (The Hong Kong Institute of Architects)

ERARBIATH S (Hong Kong Institute of Planners)

EERIRESE (The Hong Kong Institute of Landscape)
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BEAZETEE (The Hong Kong Institute of Surveyors)

11.

TR (The Law Society of Hong Kong)

12, |E#AIRE A2 (Hong Kong BAR Association)
13. | B@EgEsd
14. ' HFEMEFTHE® (Hong Kong Institute of Real Estate Admnush‘anon)
15. G ERR
16. 4@ F0
17. [$gB98 i
18. Professor C. Y. Jim
Chair of Geography
Hong Kong University,
19, [Frends of Earth
20. |R#&Ft (The Conservancy Associati: u)
2]. & 7E Green Power
22. HEEESE
23. |B#E ( civil-exahnge)
24, HAEREHE)ESE World Wild (He ug Kong) Fund
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10 September, 2003

Hon Choy So Yuk
DAB Secretariat

Rm. 523, West Wing, Central Government Offices
11 Ice House Street, Central
Hong Kong

On behalf of Green Fun, ] thank you for your leiter of 13 August, 2003
seeking our comments on your proposed “ Old and Valuable Tree
Bill™.

While we are appreciative of your kind concern and cfforts for the
preservation of old and valuable trees in Hong Kong, our Green Fun
Committee feels that Hong Kong needs a comprehensive Urban Tree
Ordinance and that the proposed Bill could better be included as a

part of the proposed Urban Tree Ordinance drafted and submitted first
to the HKSAR Government in April, 2002. Our more detailed
response to your proposed Bill may be found in Encl. 1.,

If you need further clarifications, please let us know.
Mot a

Maga Tam
Chairman

(Encl.)
c.c. Mr Alex Li, ETWR

“Grecn Fun” ¢/ 2/F, Suca Yuc Building, 48-48A Booham Strand West, Sheung War, Hong Kong.
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(Encl. 1)

Comuyeuis froxs Green Fun on
Hon Choy So ¥nk’s Preposed “ Oid and Valuable Tree Bill”

(1) The proposed Bill is too narrovily fncused on one aspect of the much bigger
urban greening panorama. It could better be included as a part of the proposed
Urban Tree Ordinance drafted by the Green City Professional Group of the Green
Fun Committee, and submitted to the HKSAR Govemment in April 2002. This
more comprehensive Greem Fun proposal attempts to provide a modern and
encompassing legislation to Hong Kong with a view to:

"Promote and encourage the planting, maintenance, and protection of trees from
unnecessary damage and removal, on both public and private lands, so as to
enhance utban environmental quality, sustain environmental health and improve
the quality of life of citizens, through establishing policies, guidelines and
practices for an orderly and cost-effective system of achieving the intent of
maximizing the green cover of the city in both quantity and quality tenms with
minimum danger or nuisance to people and property." (Extract from the preamble
to A Draft Urban Tree Ordinance for Hong Kong, Green Fun Committee, 2002).

(2) If Hong Kong were to have a tree ordinance, we propose to have a
comprehensive one that covers all aspzcts of urban greening rather than focusing
just on the protection of a small subset of trees, albeit highly valuable and worthy
of special protection effort. The Green Fun Draft Ordinance has a full section
(Part V Tree Protection) which covers the stipulations in the proposed Old and
Valuable (OVT) Bill. Taking the legislative procedure for urban trees in two
stages (first the OVT Bill, and then the comprehensive one) may not be an
efficient use of resources, efforts and time. We suggest to merge the two
proposed Bills and prormgote it in. one exercise,

(3) The proposed Bill covers only govermnent land and land designated by the
government as "protection area”, ar:d as such it does not give proper protection to
many worthwhile frees situated ours de these two categories of lands.

(4) The proposed Bill conld include clauses to ascertain proper and timely care
and maintenance of the designated OV Ts. :

(5) The term "protectioa area" b been given two different meanings in the

19-JAN-2884 17:82 95% P.88
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Consultation Brief, namely in the semse of a piece of land designated as
‘protected area (para. 10), and in the sense of an defined area around, above and

below a protected tree (para. 11, 13, etc. ). This ambiguity needs te be rectified.
We suggest to use the alternative term "tree cordon zone" for the second meaning

in both the Consultation Brief and the Bill itsclf.

(6) The height ‘at which both the trunk diameter and trunk girth should be
measured should be fixed at 1.4 m height from the ground. This height is widely

and internationally accepted by the forestry profession.

(7) There is a need to specify the measurement of the the trunk diameter or girth
of Banyan trees (genus Ficus) which often have aerial roots lignified (becoming
woody) and fused with the original frunk.  Our suggestion is to include all the
lignified aerial roots as part and parcel of the trunk if they are physically attached
to the trumk .. '

(8) There is a need to specify that for a tree that branches at a level below 1.4 m,
the trunk diameter or girth should be measured at a height immediately below the

branching.

(9) There is a need to specify that for a tree that sends out multiple trunks, the
trunk diameter and girth should be the sum of the constituent multiple trunks.

(10) We propose to specify that the Old and Valuable Tree (OVT) Register shall
be part and parcel of the Ordinance.

(11) The term "Director” has been used in the Bill. Does it mean Director of
AFCD? If so, does it mean that the AFCD will become the anthority of OVTs
regardless of whether a tree dwells on urban or countryside land.

(12) We propose -to mark all the designated OVTs on Outline Zoning Plans,
which have recently included antiquities and momuments. The OVTs should be
considered as cultural heritage of the community.

(13) Fot OVTS that are damaged, the proposal to ask a person to plant a tree of
comparable size, age and species is not practical, as it is quite impossible to find
an old or rare tree to plant as a compensation.

(14) The maximum fine of HK$100,000 is far too low to act as a deterrent. By

2
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any yardstick, an old tree of over 100 years of age or a rare free is worth far more
than this sum. In addition to compensating for the value of the lost three, there
should be a punitive element in the fine. I propose to use a simple and widely
adopted formula (such as the ome adopted lry the Imternational Society of
Arboriculture) to calculate the monetary value of a lost tree. The punitive
portion could be raised to a maximum of $1M. The fine thus could include two
components, namely the monetary value of the tree and the punitive component.

(15) In paragraph 4 of the Consnltation Brief, the fact that almost all US and
Canadian towns and cities have a proper urban tree ordinance, and that Singapore
bad enacted one back in 1975, deserve to be mentioned.

(16) In paragraph 16E(1)(iii), the word "subsistence" should read "substance".

19-JAN-2084 17:83 P.1@
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tHRAR(EH)Exe WWF Hang Kong

BRPRERE - W35 Tal - (852) 2526 1014
No.1 Tramway Path, {H¥( Fax: (882) 245 2724
conlel Hona Kang ok
WWF

Our Ref.: CHK/ LAW S1 (iii)

Hon. Choy So Yok

DAB Legislative Councillor

6/F China Harbour Building

370 King's Road

Hong Kong

17 September 2003
Dear Hon. Chay,

WWF Hong Kong’s Responses on

= ith
Thank you for your consultation document on the Proposed Old and Valuable Tree Bill.

Furtber to our comments to you on 10 September 2003, we would like to submit our
additional comments to further improve the proposed draft Bill, which are as follows:

1. Under the draft Bill Section 16E (2c), if the Director reasonably believes that -

(c) there are other reasons for public interest,

may, by notice of Gazette, declare -

(d) any relevant old tree, valuable tree or protection area to be exempted from this Part;
or

() amendment, correction, addition or deletion in accordance with section 16C(7).

We would like to suggest that vegetation management (e.g., tree cutting and plagting) °
for biodiversity conservation under an approved habitat management plan should be
regarded as a public interest and should be exempted under the draft Bill.

2. Please clarify the fall title, role and function of “Director” as proposed in the Bill.

3. Moreover, the Bill also does not address the problems with the current Forestry and
Countryside Ordinance in protecting old and valushle trees, such as the lack of a
unified organization in maintaining trees. Therefore, even though the ‘Director’ may
list old and valuable trees, these trees may still die through neglect.

4. Furthermore, we also concern which suthority would decide whether trees are of
historical, cultural, or memorial value. The judgement on Whether particular trees are of
memorial value may be controversial among different commumity members.

Thank you for your kind atteation.

Youzs singerely,

Dr Alan Leung
Senior Conservetion Qfficer

19-JAN-2084 17:86 S9% P.19
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A BILL
To
Amend the Forests and Countryside Ordinance, to provide for the protection of —

(@ oldtreesof over ahundred yearsold; and
(b) valuabletrees of which are—

(i) largetrees; or

(i) of arare species,

(iii) of historical, cultural and memorial significance; or

(iv) of special ecological and scientific research value,

and for matters ancillary thereto or connected therewith.

Enacted by the Legidlative Council.

1. Short title
This Ordinance may be cited as the Forests and Countryside (Amendment)

Ordinance 2004.

2. Longtitle
The long title to the Forests and Countryside Ordinance (Cap. 96) is amended by

adding “and of the old and valuable trees’ after “the countryside”.

3. Short title
Section 1 is amended by repealing “Forests and Countryside Ordinance” and

substituting “ Forests, Countryside and Old and Vauable Trees Protection Ordinance’.



4.

I nter pretation
Section 2 isamended -
(@) in the definition of “Secretary”, by repealing the full stop at the end
and substituting a semicolon;
(b) by adding -

““canopy” (F#'¢") means the highest level of leaves and sticks of
tree and its extension areg;

“girth” (i) means the circumference of atre€’s trunk at a height
of 1.3 meters above the ground level;

“Government land” (77t + ) means any Government land which is
not leased by way of Government lease;

“land user” (= #3ffi™| ) means any person who acquires the right to
use Government land by way of short term tenancy, vesting order,
allocation or any other means other than Government lease;

“largetree” (i) means atree which —

(@ trunk diameter is of or over 0.8 meter;
(b) girthisof or over 2.5 meters; or
(c) heightisof or over 15 meters;

“old and valuable tree register” (Eﬂﬁfﬁf* ) means the old and
valuable tree register prepared under section 16C(6);

“old tree” (ﬁ M) means atree which is declared to be an old tree under
section 16C(1);

“tree protection zone” (f# 74 [ F#uE) means —

(@ the zone declared by the Director as a tree protection zone
under section 16C(3) and, where appropriate, which zone is

not less than —



(i) 5 meters within the vertical projection of the canopy
of atree; and

(i) 5 meters above the canopy of atree; and

(iii) 5 meters underneath the average ground level of the 5
meters area within the vertical projection of a canopy;
or

(b) In the event that the zone mentioned in paragraphs (a)(i) to
(iii) is not practicable, the Director may consider the
environment where the old or valuable tree is and such zone
as he thinks fit and declare to be a tree protection zone
under section 16C(3);

(c) For avoidance of doubt, it is declared that in case of
inconsistency between the provisions set out in paragraph (a)
and the provisions of paragraph (b), the provisions of
paragraph (b) shall prevail;

“trunk diameter” (@Lﬁ@l ) means the diameter measurement of a

tree’ strunk at a height of 1.3 meters above the ground level;

“valuabletree” (£;1) means—

(@ alargetree;

(b) atreeof rare species,

(c) atreeof historical, cultural and memorial significance; or
(d) atreeof special ecological and scientific research value,

and declared to be a valuable tree under section 16C(2).”.



5.  Subheading added
The following is added before the heading “OFFENCES, PENALTIES AND

FORFEITURE” —

“Part | - Protection of Forestsand Countryside”.

6. Subheadingsand sections added
The following are added after section 16 —

“Part |1 - Protection of old and valuable trees

16A. Application

Q) Subject to subsection (2) and any other Ordinances, this Part
applies to al old and valuable trees and their tree protection zones on

Government land.

(2 For avoidance of doubt, it is declared that: in case of any
inconsistency between the provisions set out in Schedule 2 and the provisions of

this Part, the provisions of this Part shall prevail.

16B. Binding effect of ordinance

Except as otherwise provided in this Ordinance or other Ordinances, this

Part binds the Government.

16C. Declaration of old and valuabletrees

Q) The Director may, by notice published in the Gazette, declare any
tree growing on Government land to be an old tree, if he has reason to believe
that the treeis of or over a hundred years old.

(2 The Director may, by notice published in the Gazette, declare any

7



tree growing on Government land to be a valuable tree, if he has reason to
believe that the treeiis -

(@ alargetree,

(b) of arare species,

(c) of historical, cultural or memorial significance; or

(d) of special ecological and scientific research value.

3 A notice published under subsection (1) or (2) may include the
declaration of the tree protection zone of the old or valuable tree.

4) The Director shall, before the publication of a notice under
subsection (1) or (2) sign a plan clearly showing the area intended by the
Director to be declared to be an old tree, avaluable tree or atree protection zone
(as the case may be).

5) A notice published under subsection (1) or (2) shal include a
reference to the plan signed under subsection (4).

(6) The Director shall prepare an old and valuable tree register which
shall contain —

(@) notices made under subsection (1) or (2); and
(b) plans signed under subsection (4).

@) The old and valuabl e tree register prepared by the Director under

subsection (6) shall be —
(@ kept at his office for public inspection at al reasonable times;
and
(b) revised in accordance with the amendment, correction,
addition and deletion under subsection (8).
(8 The Director may, by separate notice published in the Gazette,

amend, correct, add to or delete the notice under subsection (1) or (2) and any

8



plan signed under subsection (4).

9) For the avoidance of doubt, it is declared that “growing” (% =)

in the section includes “transplanting” and “replanting”.

16D. Control of old and valuabletreesgenerally

(1)  The Director and any person authorized by him in writing, may at
al time—

(@ install, repair or remove afence within tree protection zone;
and

(b) protect, repair, maintain or preserve any old or valuable
tree.

(2)  If the Government will proceed any works on Government land,
the Government shall superimpose old or valuable tree protection clause in the
relevant works contract.

(3 The*old or valuable tree protection clause” mentioned in
paragraph (2) includes -

(@ therelevant contractor shall before the commencement of
the works submit a tree survey report of the worksin
writing to the Director, and the report shall cover -

(1) whether thereis any old or valuable treg;

(i) al largestrees,; and

(ili)  speciesof al trees

within the works area (including the area which may be
directly affected by the works).

(b) The Director shall within reasonable time after receipt of

the report -



(1) confirm whether there is any tree ought to be
declared as old or valuable tree, if so, he shall
immediately make such declaration pursuant to
section 16C; or

(i) issue protective or prohibitive directions to the
contractor, such directions to be made by the
Director as he may consider reasonabl e to protect
such trees which may include acts of prohibition to

fell trees.

16E. Actsprohibited in relation to certain old and valuable trees
Q) Subject to subsection (2), no person shall —
(a) perform the any of following acts within any tree protection
zone—
0] to excavate or carry out any work (other than the
works authorized by the Director under section 16D);
(i) to plant;
(ili)  tofell old or valuable trees; or
(iv)  todispose of earth or substance harmful to the growth
of trees or to dispose of refuse; or
(b) cut, burn, remove, deface, poison or willfully perform any act
which may cause damage to any old or valuable tree,
except with a special permit granted by the Director under section 23.
(2 If the Director reasonably believes that —
(a) any old tree or valuable tree is dying or dead; or

(b) any old tree, valuable tree or tree protection zone may

10



constitute grave danger to the public; or

(c) thereisno other alternative to preserve the relevant old or
valuable tree and there are other grave reasons for public
interest,

he may, by notice published in the Gazette, declare —

(d) any old tree, valuable tree or tree protection zone to be
exempted from this Part; or

(e) amendment, correction, addition or deletion in accordance
with section 16C(8).

3 If the Director reasonably believes that any old tree or valuable
tree is dying or dead as a result of any act of any person (including his agent,
servant or contractor) committed in contradiction to subsection (1), the Director
shall —

(@) in addition to any other sanction in this Ordinance —

(i) order that person or the relevant land user to plant
another tree of such size and species as the Director
may deem appropriate in the tree protection zone within
areasonable time; or

(i) if that person or the relevant land user (for whatever
reasons) fails to comply with the Director’s order made
pursuant to paragraph (i), order that person—

(A) to make exemplary payment (not less than
$1,000,000); and

(B) the Director may recover such payment provided
under the above paragraph (A) by civil
proceedings; and

11



(b) order the tree protection zone not to be used for any other

purpose.

16F. Tree protection zone within Government land shall not be revoked
notwithstanding being leased

(1) If the Government in any way demises any Government land,
which includes any tree protection zone, to any third party, this Part still applies
to the tree protection zone.

(2)  For the purpose of subsection (1) and upon demise (whether by
way of Government lease, alocation or short term tenancy or otherwise) of any
such Government land, the Director of Lands shall -

(&) superimpose prohibited acts contained in section 16E (where
appropriate, with or without modifications) in such demise
instrument; or

(b) superimpose any condition (having consent to the Director) in
such demise instrument to the effect that protection of an old

or valuable tree will be duly effected.

16G. Appeal against decisions of Director
(1) Anyinterested party aggrieved by a decision of the Director made
under this Part may appeal against the decision to the Administrative Appeals
Board.
(2)  For the avoidance of doubt, it is declared that “decision” (3 ) in
this section includes -
(@ any declaration made under sections 16C and 16E;

(b) any authorization or direction made under section 16D,;
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(c) any order made under section 16 E;
(d) any consent made under section 16F; and

(e) any grant of special permit made under section 23.

Part |11 - Miscellaneous Provisions”.

7. Section added
The following are added after section 21 —
“Section 21A Actsprohibited in tree protection zone
Any person who, without lawful authority or reasonable excuse,

contravenes section 16E(1) shall be guilty of an offence.”.

8. Penaltiesand Forfeiture
Section 22 is amended by adding —
“(1A) Any person who contravenes section 21A shall be liable on

summary conviction to afine at level 6 and to imprisonment for 2 years.”.

9. Special Permits
Section 23 is amended, by repealing “or the countryside” and substituting “,

the countryside, old trees, valuable trees or tree protection zone”.

10. Schedule amended
The Schedule is amended —
(@ by renumbering it as Schedule 1;

(b) within the square brackets by adding “18,” before“19”.
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11. Schedule 2 added
Thefollowing is added —

“SCHEDULE 2 [s. 16A(2)]

In case of any inconsistency between the provisions in Part Il of this
Ordinance and the following provisions or any part thereof, the provisions of

Part 11 of this Ordinance shall prevail —

Ordinance Short title Sections, etc
Cap. 106  Telecommunications s.17(1) in respect of trees
Ordinance interrupting telecommunications

Cap.357  Electricity Networks (Statutory  s.4 in respect of statutory

Easements) Ordinance easements
Cap.372  Kowloon Canton Railway s.27 in respect of removal of
Corporation Ordinance trees

12. “Schedule 1” substituted for “the Schedule’
Sections 17(1) and (2)(a), 18, 19 and 22(2), (3) and (4) are amended by repealing

“the Schedule” and substituting “ Schedule 1”.

Consequential Amendments

Specification of Public Offices

13. Schedule amended

The Schedule to the Specification of Public Offices (Cap. 1 sub. Leg. C) is

amended by repealing —
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“Director of Agriculture, Fisheries

and Conservation

and substituting —
“Director of Agriculture, Fisheries

and Conservation

Forests and Countryside Ordinance
(Chapter 96), sections 22(5) and

237

Forests, Countryside and Old and
Vauable Trees Ordinance (Chapter

96), sections 22(5) and 23.”

Waterwor ks Regulations

14. Interpretation

Regulation 40 of the Waterworks Regulations (Cap. 102 sub. Leg. A) is amended,

in the definition of “authorized officer”, in paragraph (d), by repealing “Forests and

Countryside Ordinance” and substituting “Forests, Countryside and Old and Valuable

Trees Protection Ordinance”’.

Wild Animals Protection Ordinance

15. Interpretation

Section 2 of the Wild Animals Protection Ordinance (Cap.170) is amended —

(& inthe definition of “authorized officer”, in paragraph (d), by repealing

“Forests and Countryside Ordinance” and substituting “Forests,

Countryside and Old and Vauable Trees Protection Ordinance”;

(b) in the definition of “nature area’, in paragraph (@), by repealing

“Forests and Countryside Ordinance” and substituting “Forests,

Countryside and Old and Vauable Trees Protection Ordinance”



Administrative Appeals Board Ordinance
16. Schedule amended
The Schedule to the Administrative Appeals Board Ordinance (Cap. 442) is
amended by adding —
“62. Forests, Countrysideand Old and A decision of the Director of made
Valuable Trees Protection Agriculture, Fisheries and

Ordinance (Cap. 96) Conservation under Part I1.”.
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Explanatory Memorandum

The purpose of this Bill is to amend the Forests and Countryside Ordinance (Cap.
96) to provide for the protection of trees of over a hundred years old, valuable trees of
which are large trees, trees of rare species, of historical, cultura or memorial
significance, or of specia ecological and scientific research value, and for matters
ancillary thereto or connected therewith.
2. Clause 6 amends the Ordinance to include new provisions (new sections 16A to
16G) to provide for the declaration and protection of old trees and valuable.
3. Clauses 7 and 8 amend the Ordinance to create offences in respect of
contravention of the new provisions created under clause 6.
4. Clause 9 amends the Ordinance to enable special permitsto be granted.
5. Clause 11 adds a new Schedule 2 to the Ordinance to cater for inconsistency
between the new provisions created under clause 6 and other provisions in other
Ordinances.
6. Clauses 13 to 16 make consequential amendments to the Specification of Public
Offices (Cap. 1 sub. Leg. C), the Waterworks Regulations (Cap.102 sub. Leg. A), the
Wild Animals Protection Ordinance (Cap. 170) and the Administrative Appeals Board

Ordinance (Cap.442).
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