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Dear Mr. Leung,

Clearing and Settlement Systems Bill

Thank you for your letter of 16 April 2004.  I set out below my comments on
the Administration's response and my further comments on the Bill for your
consideration:

Requirement to give information (clauses 10, 51 and 52)

(a) If it is intended that the system operator or settlement institution of a designated
system cannot refuse to provide information on the ground that the information is
covered by privileges like the legal professional privilege and the privilege
against self-incrimination, please consider the need to stipulate this clearly in the
Bill.  As you know, an express provision has been provided to disapply the
common law privilege against self-incrimination in clause 34(4) of the Bill.
Should the same be done for clauses 10, 51 and 52?

(b) While failure to comply with the requirement to give information under
clauses 10 and 51 is an offence under the Bill, no similar sanction is provided for
failure to comply with a request for information under clause 52.  What sanction,
if any, is available under the Bill for non-compliance with clause 52(4)?

Clause 34(2)

Apart from clause 34(1)(c), should the privilege against disclosure provided in clause
34(2) also apply to clause 34(1)(e) and (f)?
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References to "by notice published in the Gazette"

Clause 56 provides that the Chief Executive may, by notice published in the Gazette,
amend Schedule 1 or 2.  Since Schedules 1 and 2 will be part of the Ordinance if the Bill
is enacted, any notice to amend the two Schedules would have legislative effect and is
accordingly subsidiary legislation as defined in the Interpretation and General Clauses
Ordinance (Cap. 1).  As such, section 34 of Cap. 1 is applicable to such notice.

Chinese text

My comments on the Chinese text of the Bill have been marked up on the attached
copies for your consideration.

I would appreciate it if you could let me have your reply in both languages
as soon as possible.

Yours sincerely,

(Connie Fung)
Assistant Legal Adviser

c.c.: LA
DoJ (Attn: Mr Jonothan ABBOT, SALD and Ms Lonnie NG, SGC)
CCS(1)5
















