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Secretary for Economic Development and Labour 20 May 2004
(Attn: Mr H B CHAN,
Assistant Secretary (Port, Maritime & Logistics)4)
Economic Development and Labour Bureau
38/F, Two Exchange Square

Connaught Place BY FAX

Central Fax No. : 2523 0030
Hong Kong Total Nos. of Page(s) : (11)
Dear Mr Chan,

Merchant Shipping (Security of Shipsand Port Facilities) Bill

| refer to your letter dated 14 April 2004 and note that you have agreed
to amend some of the clauses. To save the time of the Bills Committee, | would be
grateful if you could let us have the amended version of those clauses, in particular,
clause 1, for Members perusal before the first meeting of the Bills Committee. In
respect of your response, | would like to seek further clarifications on the following-

Clause 4

2. Sub-clause (1) (b) states that the Ordinance applies to a non-Hong Kong
ship whileitisin Hong Kong. Sub-clause (2)(a) states that the regulation may apply
to non-Hong Kong ships intending to enter Hong Kong.  Could you confirm that
none of the provisions in the Bill would apply to a non-Hong Kong ship intending to
enter Hong Kong? If the Bill could apply to a non-Hong Kong ship intending to
enter Hong Kong, would it be better to provide for the same and amend clause 4(1)?

Clause 6(1)

3. | have perused the precedents that you cited. None of the provisions
state that "(T)he Secretary may make regulation for the purposes of this Ordinance as
stated in the long title." Are there any other precedents on "the purposes of this
Ordinance as stated in the long title"?



4, Further, the main purpose as suggested in the long title of this Bill is"to
enhance security of ships and port facilities and for that purpose to implement the
Convention". The explanatory memorandum and the LegCo Brief state that the
purpose is to implement the Convention.  In your reply, you also stated that it "gives
flexibility for implementing the requirements of the Convention and the Code".
Please clarify the purpose of this Bill as stated in the long title.

Clause 6(3)

5. "The principle of comity between nations requires that each sovereign
state should be left to govern its own territory.” (p.306 of Francis Bennion's Satutory
Interpretation, 4™ Edition). Would clause 6(3) contravene the principle against extra-
territoriality? Sincel could not find any precedent of this clause in our statute books,
could you provide a precedent of this clause for our perusal?

6. Apart from the above, | have some further comments on the drafting
aspects of the Bill as marked up in the Enclosure for your consideration. | would be
grateful if you could let us have your reply, in both English and Chinese, before the
first meeting of the Bills Committee.

Yours sincerely,

(AnitaHO)
Assistant Lega Adviser
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c.c. Department of Justice (Attn:  Mr. Gilbert MO, DLD(BD&A) and
Miss Amy CHAN, GC)
LA
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A BILL

s To

s e purpose oy

[y (| o ehanc Enhance security of ships and port facilities and for that purpose to implement

M"g of s l"?“’ the December 2002 amendments to the“InternationaI‘ onvenion for.t_he

1’5';‘11 ¥~ Safety of Life at Sea, 1974 and the International Ship and Port Facility

owd porc *res” Security Code and related provisions in the Convention; and to provide
o Ve im P]émgh;bfor incidental or related matters.

to Conreso” ? Enacted by the Legislative Council.
Whict, Cong, Lozt ",
Coasse a-d eﬁeﬂ 1. Short title and commencement

(1) This Ordinance may be cited as the Merchant Shipping (Security of
Ships and Port Facilities) Ordinance.
(2) Subject to subsections (3) and (4), this Ordinance comes into
j operation on the day on which it is published in the Gazette.
(3) The power under section 6(1) may be exercised befors the day on
(3 £ ¢p7d which this Ordinance is published in the Gazerte.
: (4) A recogpized security organization may perform any function
referred to in section 6(2)(¢) before the day on which this Ordinance is
published in the Gazette.

2.  Ordinance binds the Government
This Ordinance binds the Government.

3. Interpretation
@ (1) In this Ordinance, unless the context otherwise requires—
1

? “authorized officer” (BEZ#E A 8) means— ( oié e above, )
(a) any officer of the Marine Department 3a&<the tank of Marine
Inspector Class Il -or-abeve:

(b) any police W of§ergeant SRRBONe: B Al
?f oy d—éguc =

L 4. W aka,finiﬁc\ . D anB Ve AU oﬁw@« o,
)y Troavdhoar gk—ﬁ?i‘j LL"C»{ Vessaf, ) 6. C CK? (_VJ?) ,
cwiy Mareta e G150 L 1€0000 YA (Cap 249 )
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{¢) any @.p;blic officer authonzed under section &;
“the Code” ( {3BR!Y ) means the Iniernational Ship and Port Facility Security
Code adopted by the Conference of Centracting Governments to the
International Convention for the Safety of Life at Sea, 1974 on 12
December 2002:
“Contracting Government” (££JE T} means the government of a party to the
Convention;
“the Convention™ ( {2#? ) means the International Convention for the
Safety of Life at Sea, 1974 (SOLAS);
“Director” (B &) means the Director of Marine;
r‘>“h1gh speed craft” (BIZ/) means a craft capable of a maximum speed in
4 o4 d.a{,- metres per second equatime™6 or exceeding 3.7V%'$6" where V is the
iv SOLAS  displacement corresponding to the design waterline (m?);
“Hong Kong ship” (##&#48) means a ship which is registered in Hong Kong
under the Merchant Shipping (Registration) Ordinance (Cap. 415);
@ £ SPhtinternational vovage” (B BAR) means a voyage from—
(a) a party to the Convention to a place outside the party; or
(b) a place outside a party to the Convention to the party;
“non- Hong Kong ship” (FEFE#H) means a ship other than a Hong Kong
ship;
@ C45R = ,port facility” (¥ 3ZH) means an area of land or sea declared as a port
facility under section 7;
“recognized security organization“ (BRETHHREAS) means a recognized
security organization recognized under section 8;
“Secretary” (/R&) means the Secretary for Economic Development and
Labour;
“ship” (%ﬂﬂ) means—

@ CSh 7 (@) a passenger ship (including 2 hlgh-Speed craft which carries more
than twelve passengers) that is engaged on international
voyages; or

(b) a cargo ship (including a high-speed craft) of 500 gross tonnage
or upwards that is engaged on international voyages,
and includes a mechanically propelled vessel capable of engaging in__ /
CSA  drilling operations for the exploration for or explszasies -of resources —P'o =
beneath the sea-bed such as liquid or gaseous hydrocarbons. sulphur or
— salt. not on location.
(2) A reference in this Ordinance to the Convention or the Code is a
reference to the Convention or the Code. as the case may be, as amended from
time to time.

~ 4. Application to ships
\@ Csh (1) _Subject to subsectionsfilmed-(3), this Ordinance applies to—

7ﬂ$ NG e Juid.z":f e ﬁ{—iﬁmfvn‘ fGL i ée_w,'/a 0 C.

vassel ‘: Pa&s&_;a 5)\((/
"SJQP./Perr' infacfe @ NS jcv‘v L& 4ju MJMMJ 2

thye Bt
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f%"\} CSR (@) a Hong Kong ship, whether or not it is in Hong Kong; and

S - (5) a noun-Hong Kong shipgwhile it is in Hong Kong.
{2) The regulation made under secti may-—— NS
(a-)-eppiy—%e—aea—[-ﬁeag-{éﬁag-e!nps ntendma to enter Hong Kon

\_) Shold @) ke, -}(b) Impose restriction in relation to any vessel for the purposes of
wedtn Lo 6 abating or containing any security threat.
( 3) This Ordinance does not apply to—
(a) warships;
() naval auxiliaries; and Contracti
'u%f 2 —(¢) other vessels owned or operated by a government and used only
J{' on[non-cormnercml service. L

]}Pa;é

Govgrnmant . .
5. Extent of application to certain port facilities =, 4/

) 2> % 'gd? 2.The Director may specify the extent /of'mon of the Convention and
<r. ' Code in relation to any port facility, which,[In his opmiont=> Why "ax A'sopinin”?
c;i CoLAs (@) 15 used primarily by vessels not engaged on international
voyages; and
(&) 1s required occasionally to serve ships to which this Ordinance
applies.
( Will e Directrr Pt The Specificafion Nobhee | by (erat MeAco

6. Regulation tn f- é"lr'fr = 7)

Q (1) The Secretary may make regulationg for the purposes of this
(2) ¢SA? Ordinance as-stated-in-thedemetitle.
(2) Without prejudice to the generality of subsection (1), recrulamon rnade
under this section may—
{(a) require compliance with' the Convention and the Code n
relation to ships and port facilities;
y (b) create offences for the purpose of paragraph (a) and provide for
L)kg Th the {’a o J, ~—>Jpenalty n the form offimprisonment not exceeding 3 years and a
fine not exceeding $500,000;
(¢) empower the Director to authorize any recognized security
organization to perform any function that may be performed by

&)

’ \19 such recognized security orgamzatlon under the Code;
o0 ol gt (d) makq supglementag rovisi
PP J (1) the [recoenition of reco security organization under
1o uhat M section 8; and Has M ™ rzcogmze) g smi 2ok " be. frc ;b

(i) the authonzatwn of such organization pursuant to paragraph (c); o{r
(e) provide for the setting of secunty levels by the Director;
Whose docision (/) make provision for appeal against a decision made pursuant to
the Convention and the Code

&/
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(2) empower the Director or any person designated by him to give
security instructions when the highest security levei is set;
(h) require compliance with requirements of the security levels
referred to in paragraph (¢) in relfation to ships and port facilities;
@ (i) require c;?;;liance with security instructions referred to in
aragra ; :
T Se-"""h'hd + (/) @Mor the Director any power that may be
cmﬁfa T Sﬁqdbv%xercised by—
(i) a Contracting Government.
[8) Doeg it refer * e ——3{ii) the Administration; or - .
Homg -veasat 7 (i) any person who is authorized by a Contracting
Ukzar st e 2 Government,
under Chapter XI-2 of the Convention or the Code;

I,FL_B Yadminsiiw 1 ey TEakeAdministrative provision for—
I

e

A pnistrmnoe’, - (i) specification of extent of application under section 3; and
et Foas" faw” 2 (ii) declaration of port facility under section 7; N
iy (/) "empower the Director to charge fees and make provision for the
recovery of such fees;
(m) empower the Director to declare any area of the waters of Hong
o Kong to be an area closed to all vessels or to any class or type of
oy hors juns lietion  vessel for security reasons. _
T —3(3) The regulﬁtmn made under this section may have effect outside Hong
puer otr" Kong.
A TV 28 O (4) The regulation made under this section may amend the Schedule to
Gy iet € the Administrative Appeals Board Ordinance (Cap. 442) to make any decision
1¢ ¢ made under the regulation subject to appeal under that Ordinance.
(e COnaninie ", (5) [For ihe avoidance of doubt] the regulation made under this section
U may refer to the provisions of the Convention and the Code without setting

Whac” &N‘*ﬂ," them out.

7. Declaration of port facility

(1) The Director may by notice published in the Gazette—
(a) declare as a port facility any area of land or sea (including any
building or structure on such area) at which interactions that
@ occur when a ship is directly or immediately affected by actions

' involving the movement of persons or goods or provisions of
Com|and_ v s22. port services to or from the ship take place;
be varicA. - —.—=Xb) vary any such port facility; or

- (¢) declare that any such port facility ceases to be a port facility.
@ wkj‘kﬁf ~s(2) A notice published under subsection (1) is not subsidiary legislation.
-
Sullo, (-ﬁ - Ad

(3) The owner, occupier or operator of a port facility may appeal to the
ministrative Appeals Board against a decision of the Director—
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(@) to declare the port facility; ot
() not to declare that the port facility ceases to be a port facility.
(4) An appeal under subsection (3) does not prevent this Ordinance from
applying or continuing to apply to the port facility concerned.
{5) The Director shall make, in such manner as he thinks fit, available
for inspection free of charge by the public a list of all port facilities.

8. Recognized security organization wrgamiztion whioh ?
@ (1) The Director may in writing recognize anyperson whof—

(a) has appropriate expertise in security matiers an appropnate
knowledge of ship and port operations; and
(b) is widely recognized in the international maritime community as
. having good standing,
]as a recognized securnty organization;
(2) The Director may revoke a recognition given under subsection (1) if
he is satisfied that the recognized security organization concerned does not
meet the requirements prescribed in subsection (1)(a) and ().
(3} The Director shaill not exarcisz his power under subsection {2}
without—
(a) giving adequate prior notice of his intention to do so to the
recognized security organization concerned; and
. .., (b giving the organization an opporturity to make representation.
This 1s m“-"*""’“”(cﬁ Any person aggrieved by a decision of the Director to revoke a

decisron a8 recognition under subsection (2) may appeal to the Administrative Appeals
€ vecoy—ize &~ Board against the decision.
rot €o 'reaa-.; ; 5) An appeal under subsection (4) against a decision does not prevent

o ovmomisak o~ the decision from taking effect.

To thor oy safery & stake”

U5 Har fe dacsion O Authorized Officers

" s +o ToRe effecr (1) The Director may authorize in writing any public officer to be an
d,at,;-h, o aff J&uthorized officer.

k

> () An authorized officer may perform any function that is provided for
in this Ordinance, the Convention and the Code.

10. Inspections and control of ships
(%) )

O edobirr, ol Subjegt_to sections 12 and 13, an authorized officer may. for _the purposes
ko of lascertaining whether and ensuring that| the provisions of this Ordinance

Aspferenet At which relate to ships are complied with. exercise one or more of the following

“aseedoln’ and  pOWErS—

skt “ithaX bgli formg (@) to board and inspect a ship:

1

;\’ui’ Ls he weed_ar fiyg Some ‘fu“’t
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(b) to require the master or owner or charterer of a ship or any
person who is responsible for the operation of the ship or any
other person on board the ship to produce such documents and
give such information as specified by an authorized officer;

(c) toexamine and copy any document referred to in paragraph (b);

e”i’" s b0 Ux 4 V‘]’ Ca?'gm{d)jo take such meaggrem};nts and photographs and make such
“re codings i 4/;;.% —3recordings]as he considers necessary;
(e) to direct any person referred to in paragraph (£) to take such

L2 "
ansl wat "S5 actions as are necessary to ensure that the provisions are
U ones Covreer 7 complied with;
@ £ () if the master contravenes a direct.ion‘made under paragraph (e),
[ theee oty L2 2 _Sto detain the ship until the direction is complied with.

p\_oﬁf‘a Comsulan o@-}aw -JL &
'Eﬁ"uf"\ SL"’-F 11. Inspections of port facilities

(s deta{od " Subject to sections 12 and 13, an authorized officer may, for the purposes
of ascertaining whether and ensuring that the provisions of this Ordinance
CJ'- S1u3y) s which relate to port facilities are complied with, exercise one or more of the
Caw. 33 following powers—
' . , (@) toenter and inspect a port facility;
HNZJ CompenGafin (b) to require the owner, occupier or operator of a port facility to
01_ ¢ 208 of Nartims produce such documents and give such information as specified
- by an authorized officer;
T-ra,,\sf;art Seb-wll‘a B E(?) 10 elei(mine e;lnd Copy any documgnt 1:eferred tho. in péiragrf(tph (b%];
: to take such measurements an otographs and make suc
303 d) Brarralia recordings as he considers necessari;; s
(¢) to direct any person referred to in paragraph (b) to take such
actions as are necessary to ensure that the provisions are
complied with.

12. Magistrate’s warrants

(1) An authorized officer shall not enter any part of a ship or port
@ facility which is used solely for dwelling purpose pursuant to section 10 or 11
except by virtue of a warrant issued by a magistrate under subsection (2).
C’f‘ sbo RV 4 (2) If a magistrate is satisfied on oath by an authorized officer that it is
wa 213 /_’neces_sgry, for thf: purposes of ascertaining whether and ensuring that the
provisions of this Ordinance which relate to ships” or port lacilities are
complied with, to enter any part of a ship or port facility which is used solely
for dwelling purpose pursuant to section 10 or 11, he may issue a warrant to an
authorized officer to effect entry.




co-AY 2B 18iL FROM LEZIO SiilkoiHmlAD LLsp) 1y elglanzy F.lor

MERCHANT SHIPPING (SECURITY OF SHIPS AND PORT €215
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@ 13. Further provisions as to powers of inspection
What” '3 a na (1y| As far as it is practicable. jan authorized officer shall produce proof of
%}L{":““ pk’“kh'ls identity and authority upon request before or on exercising his powers
under sections 10 and 11.
(2) An authorized officer may, if necessary, use reasonable force in
exercising his powers under sections 10 and 11.
(3) A person who fails to comply with a requirement or direction made
under sections 10 and 11 commits an offence and is liable on coaviction to a
fine at level 5 and to imprisonment for 6 months. '
(4) A person who obstructs an authorized officer in exercising his powers
under sections 10 and 11 commits an offence and is liable on coaviction to a
fine at level 3 and to imprisonment for 3 months.
(5) 1If, in response to a requirement made under sections 10(6) and 11(3),
a person—
(a) produces or gives to an authorized officer any document or
@ {}"B prece Aokl . information that he knows to be false in a material particular; or

(0)*frecklessly provides] or gives to an authorized officer any
document|or information that is false in a material particular,
the person commits an offence and is liable on conviction 1o a fine at level §
and to imprisonment for 6 months.

14. Exemption

@‘D&eﬂ & ¢ev® (1) The Director may grant exemption from any provision of this
A Ordinance for—

bohuezen Hhn Yoo ans (@) sbhips enga.geclf onl short iI}liternatIéonal vogages on fixed routes

‘ +oetween port facilities in Hong Kong and aressef-lond-or-sea—

the Contrl, Templer Govmms® ) e Hong Kong mm@m

Ov the Meca Qoemns? g0y o
L (b) such port facilities,
If they are covered by an agreement between the Government and apother

- \Z : Contracting Government on alternative security arrangements.

; LS. 63 ’} C"f’ 537 (2) The Director may grant exemption from any provision of this
, Ordinance for a Hong Kong ship or a class of Hong Kong shipiif he is satisfied
' that security measures which are at least as effective as those provided for in

O the provision have been implemented in relation to the ship or class of ship.
3¢ (3) The Director may grant exemption from any provision of this
“a oo H("D" Ordinance for a port facility_' or_a class of port facility whic_h is not covered _by
K . an agreement referred to in subsection (1) if he is satisfied that security
L &P% %2 measures which are at least as effective as those provided for in the provision
“aeA. o} '8es v have been implemented in relation to the port facility or class of port facility.

SM....Dae)U‘ W\'"u\n,r'tk d_,,gs g{,mes.. a.f_{' (@J ~ Coa Y

-
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13. Master’s discretion for ship safety and security

If the master of a ship takes or executes any decision which, in ais
professional judgment made in good faith, is necessary to mainiain the safety
and security of the ship—

(@) the taking or execution of that decision shall not by iself

A constitute a breach of any duty owed to any person by him
9 under any contract (including an employment contract); and
Coh () he does not incur any civil liability for the taking or execution of
that decision.

16. Duty to.avoid undue detention or delay

(1) When the Government—
(a) imposes control measures under paragraph 1 of Regulation
XI-2/9 of the Convention; or

(b) 1akes steps under paragraph 2 of that Regulation,
@ it has a duty to make all possible efforts to avoid a ship being unduly detained
or delaved.

Frew(m{— sv ———(2) Failure to discharge the duty under subsection (1) shall, for the
Forure Bifig 7 PUIPOSE of the law of torz, be a breach of statutory duty.

17. Co-operation with other Contracting Governments

(1) The Government may—
(a) request any Contracting Government outside Hong Kong to

7 \ perform; or
‘-@1 C SR (b) perform at the request of anv Contracting Government outside
L 4 waf ' Hong Kong, _
] any function that may be performed at such request under the Convention or
T «“o  the Code.
Clg (2) The power conferred by subsection (1) may be exercised through the
Director.
@ 18. Access to Convention and Code

Cormsant frrm H_"_"_a, (1) The Director shall put the English and Chinese texts of Chapter XI-2
(e~ 4o Otf‘ the Convention and the Code in a website on the Internet for browsing free
TN, of charge.
f‘"’“:w, N, (2) The Director shall—
"JS‘" " . aga keep a copy of the English and Chinese texts of Chapter XI-2 of
M;W rSSul thwviveR L the Convention and the Code at his office; and
(b) allow the public to inspect such texts during normal business
hours free of charge.
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Consequential Amendments
Administrative Appeals Board Ordinance

19. Schedule amended

The Schedule to the Administrative Appeals Board Ordinance (Cap. 442)
is amended by adding—

“64. Merchant Shipping (Security A decision of the Director of
of Ships and Port Facilities) Marine under section 7(1)(a)
Ordinance ( of 2004) or (¢) or 8(2).”.

Explanatory Memorandum

The object of this Bill is to implement the International Ship and Port
Facility Security Code (“the Code™) and the amendments to the International
Convention for the Safety of Life at Sea, 1974 (“the Convention™) that were
adopted by the Diplomatic Conference on Maritime Security held in December
2002.

2. Clause 1 states the short title of the proposed Ordinance and provides for
Its commencement. Clause 2 makes the proposed Ordinance binding on the
Government.

3. Clause 3 sets out the definitions necessary for interpreting the proposed
Ordinance.

4. Clause 4 states the extent of application of the proposed Ordinance to
shups.

5. Clause 5 empowers the Director of Marine (“the Director”) to specify the
extent of application of the Convention and the Code to certain port facilities.

6. Clause 6 empowers the Secretary for Economic Development and Labour
to make regulations for the purposes of the proposed Ordinance.

7. Clause 7 empowers the Director to declare any area of land or sea to be or
ceases to be a port facility. It also provides for the appeal mechanism available
to the owner, occupier or operator of a port facility that is affected by a
decision of the Dirsctor.

8. Clause 8 empowers the Director to recognize any person who satisfies
Certain criteria as a recognized security organization. The Director may revoke
a recognition given to a person after giving adequate prier notice and
opportunity to make representation to that person. Any person aggrieved by a
decision of the Director may appeal to the Administrative Appeals Board.



