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LEGISLATIVE COUNCIL BRIEF

UNDESIRABLE MEDICAL ADVERTISEMENTS ORDINANCE
(Chapter 231)

Undesirable M edical Advertisements (Amendment) Bill 2004
INTRODUCTION

At the meeting of the Executive Council on 13 January 2004, the
Council ADVISED and the Chief Executive ORDERED that the Undesirable
Medical Advertisements (Amendment) Bill 2004, at Annex A, should be
introduced to the Legidative Council to provide legidative backing to
prohibit/restrict selected undesirable claims.

BACKGROUND AND ARGUMENT

2. An increasing number of so-called “health food” products claiming
beneficial health effects are found on the local market in recent years. There
have been complaints from consumers against misleading or exaggerated claims
of these products, which may result in improper self-medication, thereby
causing harm as a result of either the improper self-medication itself, or the
delayed proper treatment the consumer should receive. There are calls from
the public and the Legidative Council that control on these irresponsible claims
should be introduced for the sake of public health.

Existing regulatory controlsin Hong Kong

3. At present, there is no universally accepted approach to regulate
“health food” products or health clams. For those jurisdictions with a
regulatory framework in place, the types of regulation range from pre-marketing
approval to prescribing alist of accepted/prohibited claims.

4, In Hong Kong, the Pharmacy and Poisons Ordinance (PPO) (Cap.

138) controls as “pharmaceutical products’ any product for the treatment, or
prevention, of a specific disease or disease symptom. The controls arein the
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form of pre-marketing registration of individual products (the criteria for
registration being safety, efficacy and quality), labelling requirements, licensing
of manufacturers and sellers, and restrictions on retall sale (i.e. sde by
pharmacists only, or sale on a doctor’s prescription only). However, this
Ordinance does not apply to so-called “health food” products, which are not
pharmaceutical products.

5. The Chinese Medicine Ordinance (CMO) (Cap. 549) controls
products which are composed of Chinese medicines as active ingredients. The
licensing of manufacturers, importers and wholesalers of Chinese medicines has
aready commenced in May 2003. The registration system for proprietary
Chinese medicines has begun in December 2003 and all unregistered proprietary
Chinese medicines will not be allowed to be manufactured or sold in Hong
Kong after a date to be announced by the Secretary for Heath, Welfare and
Food. The claims for registered products must be substantiated with different
levels of evidence, such as history of use or traditiona references and clinical
trial data. However, products which are not composed of Chinese medicines
fall outside the ambit of this Ordinance.

6. The Public Health and Municipa Services Ordinance
(PHMSO)(Cap. 132) prohibits the sale, and possession for the purpose of sale,
of any food which is unfit for human consumption. Therefore, the safety of
so-called “health food” products for human consumption purposes is aready
subject to aform of control.

7. The Undesirable Medical Advertisements Ordinance (UMAO)
(Cap. 231) (Annex B) prohibits the advertising of medicines, surgical
appliances or treatments for prevention or treatment of certain diseases or
conditions in human beings as specified in Schedule 1 and 2 of the Ordinance in
order to prevent the adverse effects of improper self-medication by members of
the public (e.g. inadequate, inappropriate and incorrect treatment that they may
receive, no supervision of treatment outcome, no monitoring for adverse effects
and delayed treatment). However, some orally consumed products (e.g.
“health foods’, “dietary supplements’) are not classified as medicines and are
therefore not subject to the regulation of PPO or CMO. They may, however,
be labelled, or advertised, with claims of specific beneficia health effects which
may exist in the domain of drugs, but are currently not specified in the UMAO.
These claims can be broadly grouped into the following two categories:
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(@ Claimsrelating to body functions - Examples include regulation
of blood pressure, regulation of blood lipids or cholesterol, etc.
As UMAO deds with the prevention or treatment of specific
diseases, these clams are generally outside the control of the
existing legidlation.

(b) Exaggerated or miseading health-related claims - Examples
include misleading claims relating to slimming, weight reduction,
breast enhancement, detoxification etc. Regulation of these
claims requires consensus in the community. In regulating these
clams, a balance has to be struck between protection of public
health and freedom of choice by consumers.

The proposed regulation

8. The UMAQO makes it an offence to publish, or cause to be
published, an advertisement likely to lead to the use of any medicine, surgica
appliance or treatment for treating or preventing a disease or condition specified
in Schedule 1 or 2. The purpose of this Bill is to widen the scope of the
Ordinance in two aspects. -

(@) To extend the prohibition/restriction on advertising to the clams
specified in the proposed Schedule 4; and

(b) To apply the prohibition/restriction on advertising of claims
specified in Schedule 4 to all orally consumed products, except
those customarily consumed as food or drink.

In view of the proliferation of health clams in advertisements of so-called
“hedlth foods”, we propose to add a new Schedule 4 to the UMAOQ to bring six
additional groups of clams under the regulation of the Ordinance. These
claims are considered undesirable because they may imply the prevention or
treatment of certain diseases, which may delay the public from seeking proper
medical advice and management.

9. Under existing section 7 of the UMAO, the Director of Health has
the power to amend the new Schedule so asto add or delete claims for orally
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consumed products and to vary the exemptions. We propose in addition that
the Director of Health should have power to authorize public officers to be
inspectors, and that they should have investigative powers to enable them to
enforce the UMAO.

Exemptions

10. Schedule 4 of the Amendment Bill sets out six groups of prohibited
or restricted claims, which are subject to two levels of restriction based on the
risk-based approach. The first level of restriction would apply to the most
risky claims, namely the clams relating to the prevention, elimination or
treatment of breast lumps; the regulation of function of the genitourinary system,
and the regulation of the endocrine system (item (1) to (3) in Schedule4). The
making of such claims will not be allowed under any circumstances. For the
second level of restriction which is applicable to three other types of claims
(item (4) to (6)), we propose to allow manufacturers or traders to make the two
permissible claims as specified for each type of claim in the new Schedule.
For products making the specified claims under the second level of restriction,
and which are not registered under the PPO or CMO, they must explicitly say so
in the form of a disclaimer both on the packaging and in the advertisement. If
both the product label and the advertisement are wholly or mainly in the English
or Chinese language, we allow that any claim or disclaimer may be limited to
that language.

Orally consumed products

11. While the proposed regulation is intended to target at the claims of
oraly consumed products, e.g. medicines, shark’s cartilage capsules and fish oil
capsules, which are usually manufactured specifically for the claimed purposes,
some conventional food may be affected as they can also be described as orally
consumed products. Asit isnot our intention to regulate conventional food e.g.
cereals, cooking oil, fruits and vegetables, we propose to define “oraly
consumed products’ in such a way that a product which is customarily
consumed only as food or drink to provide energy, nourishment or hydration, or
to satisfy a desire for taste, texture or flavour, would not be subject to
regulation.
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Grace period

12. Upon the enactment of the new schedule of prohibited claims, the
“health food” industry would be given a grace period of appropriate duration to
enable them to make changes and preparation in order to comply with the new
requirements. A grace period of at least 18 monthsis considered necessary.

Amendmentsto the existing Schedule 1 and the Short Title

13. We have a so taken the opportunity to review the existing Schedule
1 and 2 of the UMAO. Based on the risk assessment approach, we consider
that some permitted claims can be added to Column 2 of Schedule 1 while some
restrictions on the permitted clams can be removed. The proposed changes
are set out in the Schedule of the Amendment Bill (see Annex A). Moreover,
with reference to the risk associated with the first level of restriction mentioned
in para. 12, we propose to remove the sentence “Provision of dietary
supplements.” from Item 12 in Column 2 of Schedule 1 of the UMAO. Any
claims related to the endocrine system or functions will contravene item 3 of the
new schedule and therefore cannot be permitted. Separately, there were
opinions that the Chinese version of the Short Title of the UMAOQO should also be
amended to avoid confusion about its meaning. Hence, we aso propose to
amend the Chinese Title in order to better reflect the object of the Ordinance.

OTHER OPTIONS

14. One dlternative option is to maintain the status quo, i.e. no
amendment to the UMAO. This option would have no impact on the trade, but
It is not recommended because it fails to address concerns about misleading and
exaggerated health claims.

15. The second option is the introduction of a self-regulatory system,
where manufacturers or importers are required to keep on file the scientific
documents which should be available on demand by DH. However, it cannot
be certain that all manufacturers or importers of the products will abide by this
requirement voluntarily.

16. The third option is to institute a pre-marketing approval system for
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the clams. Given the potential burden on the trade and the regulator in setting
up a comprehensive approva system which would verify the truthfulness of
clams by the criteria of safety, efficacy and quality, more in-depth
consideration is required to weigh the costs of this approach vis-avis the
benefits it could bring, i.e. the additiona protection which could be offered to
the consumers. Thisoption is therefore not recommended at this stage.

THE BILL

17. Clause 1 provides that after being enacted as an Ordinance, the Bill
shall come into operation on a day to be appointed by the Secretary for Health,
Weltare and Food by a notice published in the gazette.

18. Clause 2 amends the long title of the Ordinance to reflect its wider
scope. Clause 3 amends the Chinese version of the short title to avoid
confusion about its meaning.

19. Clause 4 provides adefinition for orally consumed products.

20. Clause 5 adds a new section to widen the scope of regulation of the
Ordinance so as to include the publishing of advertisements which make certain
types of claims for orally consumed products.

21. Clause 7 amends the Ordinance to increase the penalty for
contravention of the Ordinance from $10,000 to level 5 ($50,000) and
imprisonment for 6 months for a first offence and from $25,000 and
imprisonment for 1 year to level 6 ($100,000) and imprisonment for 1 year for a
second or subsequent offence.

22. Clause 8 provides that the Director of Heath may appoint
inspectors to enforce both the existing and the new prohibition/restriction.
Under the proposed new section 8, inspectors will have powers of investigation
and, on obtaining a magistrate’s warrant, will be able to enter and search
premises and take possession of property for purposes of a prosecution.

23. Clause 9 sets out the proposed amendments to the existing
Schedule 1.
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24. Clause 10 provides for a new Schedule of prohibited/restricted
claims as the new Schedule 4.

25. Clause 11 and the Schedule to the Bill make some minor textua
amendments to the existing Schedules to the Ordinance, in order to keep the
language up-to-date.

LEGISLATIVE TIMETABLE
26. The legidative timetable will be —

Publication in the Gazette 6 February 2004

First Reading and Commencement 11 February 2004
of Second Reading debate

Resumption of Second Reading To be notified
debate, Committee Stage and
Third Reading

IMPLICATIONS OF THE PROPOSALS

27. The proposa has economic implications as set out at Annex C.
The proposal is in conformity with the Basic Law, including the provisions
concerning human rights. It has no financial, civil service, productivity or
environmental implications, and does not have significant sustainability
implications. DH will absorb the workload arising from the enforcement of the
new regulation through internal redeployment of staff and necessary resources.
The amendments will not affect the current binding effect of the Ordinance.

PUBLIC CONSULTATION
28. The Administration proposed the regulatory framework for nine
groups of heath claimsin its consultation paper released on 26 September 2003.

During the public consultation period which ended on 15 November 2003, we
have held 6 open forums and 12 small-group meetings with representatives
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from 190 professional associations and stakeholders. A total of 1637 written
submissions were received. In genera, the medical professional bodies
andacademics are supportive of the proposal, while the major opposing views
come from the trade. We have revised our proposal in the light of comments
received and presented a revised proposal to the Panel on Health Services of the
Legislative Council on 8 December 2003. Panel Members supported some
forms of regulation on the claims on a risk-based approach. Some Members
asked for a comprehensive regulatory system to control “health food” products
in the longer term.  To address Members concerns, we have further revised
Schedule 4 of the Amendment Bill to exclude three types of claims, namely, the
regulation of the immune system, the promotion of detoxification and
simming/fat reduction, since these clams pose relatively lesser risk to public
health and views on their regulation are divided.

PUBLICITY

29. A Legidative Council Brief and a press release have been issued on
6 February 2004. A spokesman will be available to answer enquiries.

BACKGROUND

30. In the Policy Agenda 2003, the regulation of undesirable health
claims through the amendment of the UMAO is one of the Key Result Areas.
Review of the UMAO and the discussion on the possible amendments of the
Ordinance started in 2001. In view of the proliferation of the health food
products and also their clams, we decide to amend the UMAQO as soon as
possible to protect public health.

3L An Expert Committee consisting of representatives from the
Consumer Council, Chinese medicine practitioners, medical practitioners,
pharmacists and a nutritionist was set up at the end of 2002 to study and
recommend a list of health clams to be prohibited in orally consumed products
using a risk assessment approach. The Expert Committee has reviewed 13
groups of claims and recommended that nine groups of health claims should be
prohibited.

Health, Welfare and Food Bureau
5 February 2004
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A BILL
To
Amend the Undesirable Medical Advertisements Ordinance.

Enacted by the Legislative Council.

1. Short title and commencement

(1) This Ordinance may be cited as the Undesirable Medical
Advertisements (Amendment) Ordinance 2004.

(2)  This Ordinance shall come into operation on a day to be appointed
by the Secretary for Health, Welfare and Food by notice published in the
Gazette.

2. Long titleamended
Thelong title to the Undesirable Medical Advertisements Ordinance (Cap.
231) isamended by adding “and health” after “medical”.

3. Short title amended
Section 1 is amended by repealing “ %ﬁﬁ? =" and substituting “ ?ﬁ, f’, (B

If[
2y

4, I nter pretation
Section 2(1) isamended —
(@ in the definition of “medicine” by repealing the full stop at
the end and substituting a semicolon;
(b) by adding —

““oraly consumed product” ([ I & Fﬁf{') means a
product for human consumption which is
intended to be taken orally, but does not include
a product which is customarily consumed only

asfood or drink (that isto say, to provide energy,



Section added
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nourishment or hydration) or to satisfy a desire

for taste, texture or flavour.”.

Thefollowing is added —

“3B.  Prohibition of advertisementsrelating to
certain orally consumed products;
exceptions therefrom

(1) No person shall publish, or cause to be published, an

advertisement for an orally consumed product which makes for the

product a claim specified in column 1 of Schedule 4, or any similar claim,

except as specified in column 2 of that Schedule, and any Note to that
Schedule, in relation to that claim.

(2)  For the purposes of this section —

@

(b)

(©)

the sale or supply, or offer or exposure for sale or
supply, of an orally consumed product in a labelled
container or package shall constitute the publication
of an advertisement;

the supply, insde any container or package
containing any orally consumed product, of
information relating to that or any other product shall
not constitute the publication of an advertisement;
“any similar clam” ({= " % (] pvA#7) means a
claim that can reasonably be understood to be to the
like effect as the specified claim, by reference to all

the relevant circumstances.

(3  Where, in an advertisement for an orally consumed product

published in contravention of subsection (1), a person named in that

advertisement is held out as being a manufacturer or supplier of the

product,
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that person is presumed, until the contrary is proved, to have caused the
advertisement to be published.

(490 Where an advertisement for an orally consumed product
published in contravention of subsection (1) gives the name, address or
telephone number of, or indicates some other means of contacting, a
person, and that person manufactures or supplies the product, that person
IS presumed, until the contrary is proved, to have caused the
advertisement to be published.”.

Certain defences; provision asto Chinese
medicine practitioners

Section 5(1) isamended —
(@ byadding*“, 3B” after “section 3;
(b) by repealing paragraph (c) and substituting —
“(c) the medical and para-medical staff of —
(i) any hospital or maternity home to which the
Hospitals, Nursing Homes and Maternity
Homes Registration Ordinance (Cap. 165)
applies;
(i) any clinic to which the Medica Clinics
Ordinance (Cap. 343) applies;
(iii) any hospital, maternity home or clinic
maintained by the Government, the Chinese
University of Hong Kong or the University of
Hong Kong;
(iv) any hospital, maternity home or clinic
managed or controlled by the Hospita
Authority established under the Hospital
Authority Ordinance (Cap. 113);”.
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Penalty
Section 6 isamended —

(@ byadding*“, 3B” after “section 3;

(b) by repealing “of $10,000” and substituting “at level 5 and
imprisonment for 6 months”;

(c) byrepeding“of $25,000" and substituting “at level 6”.

Section added
Thefollowingisadded -

“8. Enforcement provisions

(1) The Director of Health may in writing authorize any public
officer to be an inspector for the purposes of this Ordinance.

(2) For the purpose of ascertaining whether the provisions of
this Ordinance are being complied with, an inspector may —

(@ atanyreasonabletimeenter —

(i) any premises at which any medicine, surgical
appliance or oraly consumed product is
manufactured, stored or sold;

(i) any premises a which any treatment is
provided;

(b)  require any person found in or on the premises and
whom the inspector reasonably suspects to have
committed an offence under section 3, 3B or 4, to
give to the inspector the person’s name and address
and evidence of identity;

(c)  in the premises make such examination and inquiry
and do such other things, including the taking of
samples of packaging and labels and copies of
advertisements, as are reasonably necessary for the

purposes of the inspection.
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(3) If a magistrate is satisfied by information upon oath that
there are reasonable grounds for believing that —

(@  an offence against section 3, 3B or 4 is being or has
been committed in any premises; or

(b) thereisor may bein any premises anything which is
or contains, or which is likely to be or to contain,
evidence of the commission of an offence against
any of those sections,

the magistrate may issue a warrant authorizing any inspector to enter and
search the premises.

(4) If awarrant has been issued under subsection (3) in respect
of any premises, an inspector may —

(@ at any time, using such force as is necessary, enter
and search the premises,

(b)  remove anything which obstructs such entry and
search;

(c) detain any person found in the premises, for such
period as is reasonably required to permit the search
to be carried out, if the person might prejudice the
search if not so detained; and

(d) inspect, seize and detain anything which is or
contains, or which appears to the inspector to be or to
contain, evidence of the commission of an offence
against section 3, 3B or 4.

(5 An inspector may in relation to premises other than
domestic premises exercise any of the powers mentioned in subsection (4),
without a warrant having been issued under subsection (3), if -

(@  theinspector hasreason to believe that —

(i) an offence against section 3, 3B or 4 is being

or has been committed in the premises; or



Page 6

(i1) there is or may be in the premises anything
which is or contains, or which is likely to be
or to contain, evidence of the commission of
an offence against any of those sections; and

(b) itisnot reasonably practicable to obtain a warrant in
respect of the premises before exercising those
powers.

(6) When exercising any of the powers conferred by subsection
(2) or (4), an inspector must, if so requested by any person, produce for
inspection by that person written evidence of the inspector’ s authority.

(7) A person who —

(@  wilfully delays or obstructs an inspector in the
exercise of the powers conferred by subsection (2) or
(4); or

(b) falls without reasonable excuse to give any
information which the inspector reasonably requires
the person to give under subsection (2),

commits an offence and is liable on conviction to afine at level 3.”.

Diseases and conditionsin respect of which
advertisements are prohibited or restricted

Schedule 1 is amended —
(@ initem 2, incolumn 2, by adding at the end -
“Prevention of common colds.”;

(b) initem 3, in column 2, by repealing everything after
“roundworm” and substituting a full stop;

(c) initem5, incolumn 2, by repealing “ Temporary relief” and
substituting “Relief”;

(d) initem 12, in column 2, by repealing “Provision of dietary
supplements” and substituting “None”;
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(e) initem 14, in column 2, by repealing the second sentence and
substituting —

“Prevention of pimples.

Relief of symptoms of eczema and allergies by oral

antihistamine preparations.

Treatment, where applied to an external surface of the
body, of pimples, eczema, skin allergies, athlete's foot

and fungal nail infection.”.

10.  Schedule 4 added
Thefollowing is added —

“SCHEDULE 4 [s. 3B]

CLAIMS FOR ORALLY CONSUMED PRODUCTS
IN RESPECT OF WHICH ADVERTISEMENTS
ARE PROHIBITED OR RESTRICTED

Column 1 Column 2
Claim Exemption
1. Prevention, elimination or treatment None.
of breast lumps, including
eliminating the blockage of milk
ducts of the breast, helping to
eliminate disease-causing factors or
lumps, relieving the associated
discomfort symptoms, helping to
improve the metabolism of breast
tissue, effectively disintegrating and
eliminating abnormal cell



tissues and lumps.

Regulation of the function of the
genitourinary system and/or
improvement of symptoms of
genitourinary problems such as
frequent urination, urgent urination,
dripping urination, poor stream,
difficulty in urination, urination at
night, impeded prostatic function
and uncontrollable urinary discharge

or incontinence.

Regulation of the endocrine system
and/or maintenance or ateration of
hormonal  secretions, including
helping to maintain hormones at
optimal  level, stimulating the
hypothalamus, increasing secretion
of oestrogen, promoting normal
secretion of the female hormone,
regulating the femae endocrine
function, improving imbalance of
male hormone secretion, helping to
maintain  balance of hormonal
secretions in men and women,
stimulating hormonal  secretions,

regulating

None.

None.
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endocrine  secretion, balancing
endocrine  secretion,  increasing
secretion  of  growth  hormone,

stimulating the thyroid gland.

Regulation of body sugar or glucose
and/or ateration of the function of
the pancreas, including regulating
blood sugar, suppressing or reducing
the absorption of glucose, reducing
the blood sugar level, increasing the
metabolism of body sugar, being
suitable for diabetic patients, being
against blood sugar, being suitable
for people with high blood sugar,
improving the function of the
pancreas, stimulating the secretion of

insulin.
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The clams *“Suitable for
people concerned about
blood sugar. ﬁﬁ?— f"*%%‘%
B L4 g e and “May
assist in stabilizing blood
sugar. FY | SpATAR LT
4 o 7 are dlowed, provided
that if the product is not
registered under either the
Pharmacy and  Poisons
Ordinance (Cap. 138) or the
Chinese Medicine
Ordinance (Cap. 549), both
the product label and the
advertisement clearly
include the disclaimer:
“This is not a registered

pharmaceutical product

or a registered
proprietary Chinese
medicine. Any claim

made for it has
therefore not been

subject to evaluation [

e



5. Regulation of blood pressure,
including regulating blood pressure,
controlling blood pressure, reducing
blood pressure, being suitable for

people with high blood pressure.
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(See Note)

The clams *“Suitable for
people concerned about
blood pressure. ‘ffj (7 35"
Eﬁfﬁ%ﬁi—ﬁﬁ M gH] e " and
“May assist in stabilizing
blood pressure. f5 E| kT
B " are allowed,
provided that if the product
IS not registered under either
the Pharmacy and Poisons
Ordinance (Cap. 138) or the
Chinese Medicine
Ordinance (Cap. 549), both
the product label and the
advertisement clearly
include the disclaimer:
“This is not a registered
pharmaceutical product
or a registered
proprietary Chinese
medicine. Any clam
made for it has

therefore

not been subject to



6. Regulation of

blood

including preventing

lipids or
cholesterol,
high blood lipids, helping to maintain
normal blood lipids, lowering blood
lipids, reducing or regulating

blood
cholesterol, excreting cholesterol in
the blood vessel outside the body,

being suitable for people with high

cholesteral, balancing

blood lipids or high cholesterol.
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(See Note)

The clams *“Suitable for
people concerned about
blood lipids/cholesterol.
S A TR 0
4 RH] - " and “May assist
in stabilizing blood lipids/
cholesterol. &) 2 AR E
ﬁF[/ﬁ Z[fil[ifi - " are allowed,
provided that if the product
is not registered under either
the Pharmacy and Poisons
Ordinance (Cap. 138) or the
Chinese Medicine
Ordinance (Cap. 549), both
the product label and the
advertisement clearly

include the disclaimer:
“This is not a registered
pharmaceutical product

or aregistered

proprietary Chinese
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medicine. Any claim
made for it has
therefore  not  been
subject to evaluation.
i i 2 P B
S L 2
FRI fif (L E I
AL AR -
(See Note)

Note: If both the product label
and the advertisement are wholly or mainly in the English or
Chinese language, any claim or disclaimer may be limited to that

language.”.

11. Minor amendments
The provisions of the Ordinance specified in column 2 of the Schedule to

this Ordinance are amended in the manner specified in column 3 of that
Schedule.

Consequential Amendments

Specification of Public Offices

12.  Schedule amended
The Specification of Public Offices (Cap. 1 sub. leg. C) isamended in the

entry relating to “ &+ £ 5/ <", by repealing “ ?fiﬁfﬁg{[ f’[ " and substituting “ ?{[ f :
(FBsk)".
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SCHEDULE [s. 11]

MINOR AMENDMENTS TO UNDESIRABLE MEDICAL
ADVERTISEMENTS ORDINANCE (CAP. 231)

Provision Amendment
Section 2(1) In the definition of “3&%2”, repea “ Ff " and
substitute “ & J' By,

Schedule 1 (&  Inthe heading, repeal “ﬂ‘lﬂﬁ?” and substitute
ik
(b) Initem2,incolumn2—
() reped "9t
(i) in the Chinese text, repea the third
sentence and substitute —
REED R B G - A
Eyh i fFHEUFF{EJbZ%EI ]
I P’yﬂﬁ%%& o
(¢ Initem 4, in column 1, reped ““’[“Jl?F” and
substitute * i = B8 £ (R
(d) Initem 5, in column 2, repeal “F# 7Y and
substitute “ 3 &
(e) Initem7,incolumn2—
(i) repea “nauseau” and  substitute
“naused’;
(i)  repeal “ {174 and substitute “ {f



3.

Schedule 2

()

(9)

(h)

(i)

()

(k)

Page 14

(iii)  repea “& " and substitute “E '),
Initem 8 —
(i) in column 1, repeal ﬁ?ﬁlgﬁﬁ and
substitute ﬁl 17,
(i) incolumn 2, add “*#;~" after Jﬁj
Initem 9, in column 1, repea “genito-urinary”
and substitute “ genitourinary”.
Initem 10, in column 2, repeal “iﬁﬁl}ﬁﬁ%ﬁp
r,%ﬁﬁ@ 2" and substitute “ hiﬁ% Ji@-ﬁpg’ fiﬁ
B
Initem 12, in column 1, repeal “ iﬁgﬁ@bﬁh@
O 1 W 1R and
substitute * (= {f #1533 b s 2 o
Rk
Initem 13 —
(i) in column 1, repea *“ ﬁﬂ " and
substitute “ [*£fv";
(i) incolumn 2, add “?“[B” after “f=L”,
Initem 14, in column 2 —
(i) add“external” after “protective’;
(i)  repeal “LEVER and substitute “ AL
TR

Initem 1, repea “ %ﬁf‘,” and substitute F%ﬁ%
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Explanatory Memorandum

The Undesirable Medical Advertisements Ordinance (Cap. 231) (“the
Ordinance”) makes it an offence to publish, or cause to be published, an
advertisement likely to lead to the use of any medicine, surgical appliance or
treatment for treating or preventing a disease or condition specified in Schedule
1 to the Ordinance. The purpose of this Bill is to widen the scope of the
Ordinance so as to include the publishing of advertisements which make certain
types of claim for certain health-related products (clause 5). The opportunity is
also taken to make certain minor amendments to both the English and Chinese
texts of the Ordinance (clause 11 and the Schedule).
2. The products covered by the Bill are orally consumed products other than
food and drink (clause 4). The types of claim which are prohibited are set out
in anew Schedule 4 and fall into 2 categories (clause 10). The categories are -
those for which no advertising is allowed; and those for which claims may be
made that the product is suitable for people concerned about certain health
conditions. In respect of the second category, there is a requirement that if the
product is not registered under the Pharmacy and Poisons Ordinance (Cap. 138)
or the Chinese Medicine Ordinance (Cap. 549), a disclaimer to that effect must
be included with the advertisement and on the product. Claims and disclaimers
must be in both English and Chinese unless the advertisement and the product
label arein only one language.
3. The existing presumptions and defences relating to medica
advertisements are retained in respect of the new offence, but the opportunity is
taken to clarify the meaning of “professional staff” (clause 6). In addition, the
Bill provides that the Director of Health may appoint inspectors to enforce both
the existing and the new prohibition (clause 8). Under proposed new section 8,
inspectors will have powers of investigation and, on obtaining a magistrate’s
warrant, will be able to enter and search premises and take possession of

property for purposes of a prosecution.
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4, The Director of Health will have power to amend the new Schedule 4,
under existing section 7 of the Ordinance. The Director also has power to
amend Schedule 1, but the opportunity is taken in the Bill to amend Schedule 1
by varying in a number of respects the purposes for which advertising is
permitted (clause 9).

5. Clause 7 increases the maximum penalties for a contravention of the
Ordinance from $10,000 to level 5 ($50,000) and 6 months imprisonment for a
first conviction and from $25,000 and 12 months imprisonment to level 6
($100,000) and 12 months imprisonment for a second or subsequent conviction.
6. Clause 2 amends the long title to the Ordinance to reflect its wider scope.
Clause 3 amends the short title in the Chinese text to better reflect the purpose of
the Ordinance. Clause 12 makes a consequential amendment.

7. The Bill if enacted will come into operation on a day to be appointed by
the Secretary for Health, Welfare and Food (clause 1(2)). This will enable the
Secretary to defer the commencement of the Bill when enacted so as to allow a
grace period for manufacturers and advertisers to comply with the new

requirements relating to orally consumed products.



CAP, 231 Undesirable Medical Advertivements

CHAPTER 231

UNDESIRABLE MEDICAL ADVERTISEMENTS

To restrict certain advertisements relating to medical matters,

[1 ;&;ﬂi 1953]

1.  Short title

. This Ordinance may be cited a3 the Undesirable Medical ﬂdv&.—tisam&nts
Ordinance.

2. Interpretation

(I) In this Ordinznee, unless ‘the context otherwise requires—

(Amenced 65.0f 1988 5. 9: LN, 05 of 1993}

“advertisernent” (W) includes any notice, poster, circular, label, wrapper or
document, and any announcement made crally or by any means of
producing or transmitting light or sound; :

"medicine” (EH) includes any kind of medicament or other curative ar
preventive substance, and whether 2 proprietary medicine, a patent.
medicing, of purported natural remedy,

(<) For the purposes of this Ordinance—-

(@) the sale or supply, or offer or exposure for sale or supply, of
any— -
(i) medicine:
(ii) surgical appliance; or
(1) treatment,
Im 2 [abelled contziner or package shall constitute the
publication of an advertisement; '

(5} the supply, inside any container or package containing any
medicine, surgical - appliance or treatment, of information
relating to that or any other medicine, surgical appliance or
treatment  shall not constitute - the publication of an
advertisement. (ddded 67 of 1955 & g)

Authorized Loose-leaf Zdifion, Printad and Published by the Gaverpment Printer,
Hong Kong Special Administrative Region lamue 34



CAP 231 Undesirable Medical Advertizemenis

3. Prohibition of advertisements re:iatiﬁg to certain
diseases; exceptions therefrom

(1} Mo person shall publish, or canse to be published, any advertisement
likely to lead to the use of any medicine, surgical appliance or treatment for—
(2 the purpose of treating human beings for, or preveriting human
Leings from contracting, any disease or condition specified in
column 1 of Schedule 1, except for a purpose (if any) specified in

column 2 of that Schedule; or

(&) treating human beings for any purpose specified in Schedule 2.

- (Replaced 65 of 1088 5. 2}

(2} Subsection (1) shall not zpply to an advertisement published by or
with the authority of the Director of Health or to an advertisement duly
authorized by an officer of Her Majesty's forces for dissemination only
amongst members of Her Majesty’s forces, [ Amended L N, 76 of 1959)

{3) Where, in an advertisement published in contravention of subsection
(1}, & perscn named in that advertisement is held out—

{a} as being a manuvfacturer or supplier of medicine or surgical

appliances; or _

(5) as being able to provide any treatment, .
that- person 15 presumed, until the confrary is proved, (o have caused the
advertisement to be published, [Added 65 of 1988 5. 2) '

(4) Where an advertisement published in contravention of subsection (1)
gives the name, address'or telephone miumber of, or indicates some other means
of contacting, & person, and that person—  ~

(@) manufactures or supplies medicine or surgical appliances; or

{b) prowvides any treatment, _
that person is presumed, until the contrary is proved, to have caused the
advertisement to be published. [ Added 65 of 1958 5 2 ) '

(3}-(6) (Omirred ar spent)

JA. (Omitted ars spent)

4. Prohibition of advertisements relating to abortion

{1} Subject to subsection {2), no person shall in any manner write, print,
or publish or cause to be written, printed or published any advertisement
(a) offering to procurs the miscarriage of women;
(5) canvassing the procuration of miscarriage of women;
(£) ioviting or inducing the procuration of miscarriage of women; or
(d) referring to any thing whatsoever, in terms which are calculated
to lead to the use of that thing for the procuration of miscarriase
of women. .

Adrthorized Loose-leaf Edition, Printed and Fublished by the Govermmant Printes,
Hang Kang Special Administraties Region Issue 24




CAP. 231 Underirable Medical Advertisements 5

—

_ (2} Subsection (1) shall not apply 10 an advertisement published by or
with the written avthority of the Director of Health., [ Amended LN 76 af
19480} ' )
(3) Where, in an advertisement published in contravention of subsaction
{1). 2 person named in that advertisernent is held out—
(2) as being a manufacturer or supplier of medicine or surgical
appliances; or '
(B) as being able to provide any freatment,
. that person is presumed, until the contrary is proved, to have caused the
advertisement to be published. (Added 65 of 1988 5. ¢ J
' (4} Where any advertisement published in contravention of suhsection
(1) gives the name, address or telephone number of, or indicatss some other
means of contacting, a person, and that person—
() manufactures or supplies medicine or surgical appliances; or
(&) provides any treatment,
that person is presumed, until the contrary is proved, to have cavsed the
advertisement to be published. [ Added 63 of 1988 5. 4)
: . (Replaced 70 of 1080 5. 2)
'
5. Certain defences; provision as to Chinese
medicing practitioners

(1} Inamy proceedings for & contravention of section 3 or 4, it shall be g
defence to prove that the advertisement to which the procesdings relate was
made only in a publication of a technical character intended for cireulation
mamly amosdgst persons of the following classes, or of one or some of therm— -

(a) medical practitioners registersd under the Medical Registration

rdinance {Cap. 161}, or persoms deemed to be medical

practitioners under section 29 thereof '

(5) pharmacists registered undsr the Pharmacy and Poisons
Ordinance (Cap. 138); ' ;

(¢) the professional staff of hospitals, nurging homes, leprosaria or
mental hospitals;

(@) Chinese medicine practitioners registered or lsted under the
Chinese Medicine Ordinance (Cap. 545). ¢ Replaced 47 of 1999
5 168) L

{2} Nothing in the provisions of section 31 of tha Mediral Registration
Ordinance {Cap. 161) shall be taken to permit any Chinese medicine
‘practitioner or other perscn to take any part in an advertiserment infringing the
provisions of this Ordinance, except to the extent of the defence provided for
in subsection (1). (dmended 47 of 1900 5, 168

Autharized Looge-leef Editian, Printed and Published by the Gavernmant Arinter, .
Hang Ksng Speeial Adminisratve Regian ' lssua 24
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Underirable Medical Advertiverments

6. Penalty

_ Any person who contravenes the provisions of section 3 or 4 shall be

gulty of an offence and shall be liable upon a first conviction to & fine of
510,000 and upon & sscond or subsequent conviction to a fine of 325,000 and
imprisonment for [ year.

7. Pu_war to amend Schedules

The Director of Health ma

Schedules.

(Amended 65 of 1588 s50. 5 & 10

v, by ﬂrdér f:uu[:vlished in the Gazette, amend the

(Added 65 of 1988 5. 6. Amended 80 of 1997 5. 16}

SCHEDULE 1 [s. 3]

LISEASES AND CONDITIONS [N BESPECT OF WHICH ADVERTISEMENTS ARE
PROEIBIED OF, RESTRICTED

Cohmo 1
Disease ar condidon

Column 2
Purposes for which
adverfising is permitted

1. Any benign or malignant tumour.
. Any viral, bacterial, fungal or other
infeetionr dis-ase, incinding tuberenlosis,
dysentery, hepatitis and icpuosy,

Any ;;arasitic disease.

Any venersal dissase, including syphilis,

anorrhoes, soft chancre,
ymphograsuloms venerom, genital
perpes, genital warts, urethritls, vaginitis,
urethral or vaginal discharge, acquirsd
immimodeficiency syndrome (AIDS), and
any other sexally transmitted dissase.

5. Anv respirato
- broochitis, an

g

disease, including asthma,
poeumnonia.

Mone.

Treatment ar prevention of minor cutaneous
infections where & medicival produst is to be
administared to an external surface of the body,
including treatment by means of Er:pa.ra.:i-an&
for the relief of pruritus or exanthemmatous
rashes of childhood infection,

Relief of symptoms of aphthous wlcer, .
Relief of symptoms of common eolds, eoughs,
cendrtions commenly referred to as influsnza
and serular upper respiratery tract infections.
Treatment of mmor acute inflammatory
conditigns of the buccal cavity and pharynx,
Treatment of seabies ¢r an infestation by
threadworms, lice or roundwarm, provided that
the advertisement consists solely of a labelled
contamer or package in which a medicioe,
surgical appliance or treatment is supplied.
Mone, -

Temporary relief of symptoms of hay fever,
rhiritis or catarrh,

Beelief of blocked-up sinuses,

Autherized Loose-leaf Edition, Printed and Published by the Governmant Printsr,
Hang Hong Special Adminlatrative Regian lszue 24



CAP. 231 Undestrable Medical Advertizements 5
Celumn | Column 2
Disease or condition Purpos=a for which

advertising is permitted

- 10,

11.

12

I3.

Any disease of the heart or cardiovasonls-
system, including rhenmatic heart diseags,
arteriosclervss, coronary artery disease,
arrythmias, hypertansion, cerebrovascoular
disease, congenital heart diaeass,
thrombosis, péripheral artery diszase,
cedema, retinal vascular change and

peripheral venous disease,

Any gastro-intestinal disease, inchuding
stoTie, Cirrhosis, gastro-intestipal - -
eedmg, diarrhoea, hernia fistula-in-ano
and hasmorrheids,

Any disense of the nervons system,
mcfuding cpiepsy, mental disorder,
mental retardation and paralysis.

Axny discase of the genito-urinary system,
mcl:::dma kidney stone, nephritis, cystitis,
any prostatic dissase and phimosis.

Any disease of the blood or lymphatic
stem, meluding anemia, neck zlands,

bleeding disorders, leukemia and other

Iympho-preliferative dissages,

Any disease of the musenlo-gkeleta)
fystem, [ncluding rhewmatism, arthritis
&nd sciatica

Any endocrine disease, including dishetzs,
thyrotaxicosis, goitre and any other
organic or fonctional conditien related ta
under or over activity of any part of the
EfFETem. )
Any organic condition
hearing er balance.

affecting sight,

Hone.

Reliel of such symptoms as are commanly
referred ta s indigestion, heartburn,
hyperacidity, dyspepsia, halitosis (bad breazh) or
flatulanes. :

Symptomatic relief of colicky pain, stomach
Bche Or navssan.

Relief of oceasional or non-pérsistent diarrhoes
oF constipation.

Prevention of traval sicknass or related
syInptoms.

Treatment of haemorhoids for relief af

symptoms by means of lacally sffective
reparations or stool-softening agents and
bricants.

Symptomatic relief of headaches.

MNone,

‘Prophylactic administration 6f minerafe and

vitemins to avoid deficiency stateg in PETEONE
with inadequate diat or with increased dietary
Lequirements, .

External Fre.paj_-aticr_.s for the relief of symptoms
of musevlar pam snd stiffness and SrEMp.

Provision of distary supplements.

felief of symptoms by means of the local
indstretion of eye preparations,

Relief of symptoms by means of [ocal
adminigtration of preparations ks a sclvent for
SAT WAX.

Aurhorized Looss-lesf Eaition, Printed and Publishies by the Governmact Printes,
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- Cohamn-] g " Column 2
Digease or condition Purposes for which
advertiging ia permittad

14, Any disease of the skin, hair or scalp, Prevertion or treatment of dandsuff by mesns
of external applizations.
Treatment, where applied to an external surface
of the bady, of pimples, eczeme, skin allargies
and athlete’s faot, '
Prevention or traatment of contact dermititis

and sunburn by means of protactive
applications.

Treatment of hard skin and corns by means of
the application of carn plasters or salvents.
Relief or prevention of commen miner skin
conditions including dry and chapped skir, cold
sores, pruritug, insect bites, heat rash and

vapkin rash.
{Schedule | added 65 of 1935 & &)

SCHEDULE 2 5. 3)

PURFOSES FOR WHICH IT 15 PROHMIEITED T ADVERTISE ANY
MEDICTE, SURGICAL APPLIANCE OR THEATMENT

LT induction of menstrnatiou or relef of amenorrhes or delayed menstevation or any
otber gynaecological or obstetrical disease,
Z. The promotion of sexual virlity, desire or fertility, .or the restoration of jost youth.

3., The correction of deformity or the surgical alteration of a pATSOO"S a’(lp arance.
(Schedule 2 added £5 nf 1038 £ ).

SCHEDULE 3
(Repealed 65 of 1088 ¢ 11)

Authorired Logse-deaf Edition, Printed and Published by the Governmant Brinter,
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Annex C

Economic Implications

The compliance costs to be borne by the trade will cover replacement of
labels for products already packaged, design and application of new
labels for products under manufacture, and possibly registration for new
brand names of products with claims that are to be prohibited. These
costs should not be appreciable in most cases relative to the market
value of the products, and are justified to incur in the interest of better
protection of public and personal health, as well as on general consumer
information and protection grounds. More accurate claims and
labelling for forestalling malpractice should be conducive to better
development of the so-called “health food” trade in the long run.



