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Purpose

This paper reports on the deliberation of the Subcommittee on Summary
Disposal of Complaints (Solicitors) Rules.

Summary Disposal of Complaints (Solicitors) Rules

2. The Rules are made by the Council of The Law Society of Hong Kong (the
Council) under section 73 of the Legal Practitioners Ordinance (Cap. 159) (LPO)
with the prior approval of the Chief Justice.

3. The object of the Rules is to provide for the practice and procedure to be
followed in connection with the disposal of a complaint against a solicitor, a foreign
lawyer, a trainee solicitor, or an employee of a solicitor or a foreign lawyer (a
relevant person) by the Tribunal Convenor of the Solicitors Disciplinary Tribunal
Panel (the Tribunal Convenor) under section 9AB of LPO.  The complaint must
relate to an offence which is listed in the Schedule to the Rules.  Section 9AB of
LPO establishes an alternative disciplinary system under which a fixed penalty will
be imposed upon a relevant person who pleads guilty to certain disciplinary offences,
without the necessity to proceed to a full hearing of the Solicitors Disciplinary
Tribunal (SDT).

4. The Rules will come into operation on the day appointed for the
commencement of section 111 of the Statute Law (Miscellaneous Provisions)
Ordinance 2002.  The provision relates to the addition of new section 73(1)(caa) and
(cab) to LPO which empowers the Council to make rules providing for the practice
and procedure to be followed in connection with the submission and disposal of a
matter by the Tribunal Convenor under LPO.
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The Subcommittee

5. At the House Committee meeting on 29 November 2003, Members agreed to
form a subcommittee to study the Rules.  The membership list of the Subcommittee
is in Appendix I.  Under the chairmanship of Hon Margaret NG, the Subcommittee
has held two meetings with representatives of The Law Society of Hong Kong (the
Law Society) and the Administration.

Deliberation of the Subcommittee

Submission of matter to and disposal of matter by Tribunal Convenor

6. The Law Society has explained that the relevant person has a maximum of 56
days to admit liability for the alleged breach and agree to the matter being disposed
of by the Tribunal Convenor.  The different steps involved in the summary disposal
procedure are as follows -

(a) if the Council decides to submit a matter regarding the conduct of a
relevant person to the Tribunal Convenor, the solicitor or counsel
appointed by the Council (the Council representative) shall send to the
relevant person a complaint sheet stating the particulars of the
complaint, a summary of facts relating to the conduct being complained
of, as well as a notice explaining consequences of admission/non-
admission and the amounts of the fixed penalty and fixed investigation
cost if the matter is to be disposed of under the summary disposal
procedure (section 4);

(b) the relevant person is required to notify the Council representative in
writing within 21 days after receiving the complaint sheet whether or
not he wishes to discuss the matter with the Council representative
(section 4);

(c) if the relevant person notifies the Council representative that he wishes
to discuss the matter, he will have a period of 21 days beginning on the
day after the receipt of the notification by the Council representative to
discuss and agree in writing the facts of the case (section 6);

(d) the Council representative will prepare and sign a statement of agreed
facts on behalf of the Council and send it to the relevant person
(section 7);

(e) the relevant person shall, within 14 days after receiving the statement
of agreed facts, sign and return it together with his indication in writing
that he admits liability for the alleged breach and agrees to have the
matter disposed of under the summary procedure (section 8);
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(f) the Council will then make a submission to the Tribunal Convenor
stating that the conditions to have the matter disposed of under the
summary procedures have been satisfied.  It will also submit an
affidavit exhibiting the signed statement of agreed facts (section 10);
and

(g) after receiving the submission, the Tribunal Convenor shall make an
order and send it to the relevant person within 7 days of its making
(section 11).

7. The Law Society has further explained that if the relevant person does not
admit liability for the alleged breach or does not agree to the matter being disposed of
by the Tribunal Convenor, the matter shall be disposed of by SDT in accordance with
the Solicitors Disciplinary Tribunal Proceedings Rules (Cap. 159 sub. leg).  A copy
of the "Procedural Chart on Summary Disposal" provided by the Law Society is in
Appendix II.

Objective of the Rules and criteria for disposal of matter by Tribunal Convenor

8. Hon Miriam LAU has expressed the view that the Council should not be
"over-vigilant" in considering whether certain complaints against solicitors should be
disposed of under the summary disposal procedure.  It should refrain from resorting
to the summary disposal procedure to deal with minor offences which are more
appropriate to be disposed of by a letter of regret or disapproval issued by the
Council.  The Council must satisfy itself that the matters submitted for disposal by
the Tribunal Convenor are matters which, but for the summary disposal procedure,
would have been the subject of a full hearing of SDT.

9. Hon Margaret NG has pointed out that some of the offences listed in the Rules
do not appear to be minor offences, for example, breaches of Rules 4B(2), 4B(4),
5D(c), 5D(d), 5D(e) and 5D(f) of the Solicitors' Practice Rules, and Practice
Direction B1 of the Practice Directions 1990 issued by the Law Society.  She has
expressed concern that offences of considerable seriousness could be brought within
the ambit of the summary disposal procedure.

10. The Law Society has explained that under LPO, the role of the Council is
merely that of the prosecuting authority before SDT and it has no power to admonish
or censure solicitors.  While letters of regret or disapproval could be issued to
solicitors, it is made clear to the solicitors that the letters do not amount to censure.
As the letters do not form part of the solicitor's disciplinary record, they could hardly
be regarded as having deterrent effect.  On the other hand, the appointment of SDT
is an expensive and time-consuming process and the costs and time involved in some
cases are disproportionate to the alleged breaches.  The objective of introducing the
summary disposal procedure is to deal with those breaches that are considered
appropriate for referral to a full hearing of SDT but because of costs and expediency
considerations, the summary disposal procedure will be preferred.
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11. A list of the offences that may be dealt with under the summary disposal
procedure is set out in the Schedule to the Rules.  The Law Society has provided a
list explaining the nature of each of the offences (Appendix III).  According to the
Law Society, the types of offences that are suitable for summary disposal by the
Tribunal Convenor are intended to be those of a regulatory nature not involving
dishonesty, but deserving sanction.  However, a breach of an offence specified
under the Rules is not automatically disposed of under the summary disposal
procedure.  In considering whether an alleged breach is suitable for disposal under
the summary procedure, the Council may take into account the following matters
(section 9A(1A) and (1B) of LPO refers) -

(a) whether the alleged breach is deliberate;

(b) whether the alleged breach has been committed with a dishonest intent;

(c) the gravity of the alleged breach; and

(d) any other relevant factors.

The Council will give careful consideration to all relevant factors in deciding whether
a matter should be submitted to the Tribunal Convenor.

12. In response to the request of the Subcommittee, the Law Society has
confirmed the following in writing -

(a) the objective of introducing the Rules is to provide an alternative
procedure to that of a full hearing of SDT which will be more
expeditious and more cost effective;

(b) the Law Society's policy in determining whether a complaint is
appropriate for disposal under the summary procedure will be that the
complaint is of sufficient gravity in all the circumstances to warrant a
submission to a full hearing of SDT; and

(c) the present practice to dispose of trivial breaches by way of issue of
letters of regret or disapproval will continue and that the summary
disposal procedure will not be invoked for such cases.

Content of the notice sent by the Council representative

13. Hon Audrey EU has pointed out that the according to the "Procedural Chart on
Summary Disposal" (Appendix II), if the relevant person does not agree to discuss
with the Council representative, the matter will be disposed of by SDT.  However,
this essential information is absent in the notice issued to the relevant person (section
4(2)(a)(ii) refers).  Hon Miriam LAU considers that the notice should also state the
timeframe for the different steps under the summary disposal procedure.  This
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would assist the relevant person in deciding whether to submit the matter concerned
for disposal by the Tribunal Convenor.

14. The Law Society has explained that the intention of section 4(2)(a) is to
provide for the main content of the notice which is to set out the consequence of
admission and non-admission of liability.  It is not intended to repeat in section
4(2)(a) the procedures provided in the other sections of the Rules.  However, for the
sake of clarity, the Law Society has proposed to add a new section 4(2)(c) relating to
the content of the notice.  Under the new provision, if the relevant person does not
notify the Council representative in writing within 21 days after receiving the
complaint sheet whether or not he wishes to discuss the matter with the Council
representative, the matter shall be disposed of by SDT.

15. To further assist the relevant person, the Law Society has also proposed to
attach to the notice a copy each of the Rules, the Solicitors Disciplinary Tribunal
Proceedings Rules, and the "Procedural Chart on Summary Disposal".

Revocation of decision by the Council

16. Under section 4(2)(b), a relevant person is required to notify the Council
representative in writing within 21 days after receiving the complaint sheet whether
or not he wishes to discuss the matter with the Council representative. Under section
5, the Council may, at any time within 21 days after the sending of a complaint sheet
to a relevant person, revoke its decision to submit the matter to the Tribunal
Convenor.

17. Members have asked about the circumstances under which the Council would
revoke its decision.  The Law Society has explained that section 9A(1B) of LPO
enables the Council to consider any other relevant factors in deciding whether a
matter is suitable for disposal by the Tribunal Convenor.  Section 5 of LPO enables
the Council to consider relevant factors which may emerge during the 21-day period
prior to any discussion between the relevant person and the Council representative.
Circumstances which may lead the Council to revoke its decision include, for
example, a discovery during the 21-day period of repeated breaches of a similar
nature supporting the view that the subject breach involves more serious professional
issues than a simple mistake on one occasion.

18. Some members have pointed out that there could be a situation where the
relevant person decides not to go through the discussion process and agrees in
writing for the matter to be disposed of by the Tribunal Convenor within 21 days
after receiving the complaint sheet.  However, the Council subsequently revokes its
decision to submit the matter for disposal by the Tribunal Convenor.  These
members consider it unfair to the relevant person if the Council is allowed to revoke
its decision under the circumstances, albeit its decision is made within the 21-day
period.  The Subcommittee has asked the Law Society to consider whether the
discussion process is mandatory bearing in mind that the objective of the summary
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disposal procedure is to expedite the disciplinary procedure, and whether the power
of the Council to revoke its decision under section 5 should be limited.

19. The Law Society has explained that the 21-day period for discussion
(section 6) will start from the day after the receipt of the notification by the Council
representative from the relevant person that he wishes to discuss the matter.  The
Law Society considers it inappropriate to allow the relevant person to elect not to go
through the process of discussion with the Council representative.  The Law Society
has pointed out that process of discussion is important as the summary disposal
procedure is a disciplinary procedure, and the relevant person should be given
reasonable time to consider the facts of the complaint against him and to ensure that
they are accurate.  Confirmation of the accuracy of the information contained in the
complaint sheet and summary of facts requires exchange of correspondence between
the relevant person and the Council representative and the exchange is already a form
of discussion.

20. The Law Society has also explained that it is not the intention of the Council
to revoke its decision to submit the matter to the Tribunal Convenor once the relevant
person has notified it of his decision to enter into discussion with the Council
representative.  For the sake of clarity, the Law Society has proposed to amend
section 5(1) to restrict the Council 's power to revoke its decision to submit the matter
to the Tribunal Convenor to the period before receipt by the Council representative of
notification from the relevant person as to whether he wishes to discuss the matter
with the Council representative.

21. The Subcommittee has considered when the notice of revocation will take
effect in a situation where the notice of revocation of the Council crosses with the
notification indicating the relevant person's wish to discuss the matter with the
Council representative.  The Subcommittee notes that under the circumstance
described, the Council's decision to revoke takes effect when it was made.

Revocation of decision by relevant person

22. Some members consider that the relevant person should also be allowed to
revoke his decision for the sake of equity.  The Law Society is of the view that it is
not necessary to provide for any circumstances whereby a relevant person could
revoke his decision, as he is given reasonable time to consider each step of the
summary disposal procedure before proceeding to the next.  Further, he is not bound
to have the matter submitted to the Tribunal Convenor under the summary disposal
route unless and until after he discusses with the Council representative, admits
liability, agrees to summary disposal of the matter and signs and returns the statement
of the agreed facts.  The procedure is not forced upon him and is entirely voluntary.
He can choose not to continue with the procedure at any time before he signs and
returns the statement of agreed facts.
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Fixed penalty and fixed investigation costs

23. The amounts of the fixed penalty ($10,000) and the fixed investigation cost
($15,000) are set out in the Schedule to the Rules.  The Subcommittee has asked the
Law Society to explain the rationale of setting the fixed penalty at $10,000.  The
Law Society has advised members the proposal has take into account past decisions
of the SDT that $10,000 was an appropriate average penalty for offences of a minor
nature.

24. As regards the rationale for setting the investigation costs at $15,000, the Law
Society has explained that the fixed investigation costs reflect the expected costs of
investigating and prosecuting breaches of the scheduled items.  The amount of costs
would not vary significantly with different kinds of breach since the processes of
investigation and prosecution are essentially similar and the breaches will only be of
a minor nature.

25. The Law Society has advised the Subcommittee that it has discussed with the
Chief Justice and would review the amounts of fixed penalty and fixed investigation
cost two years after the operation of the Rules.

Recommendation

26. The Subcommittee supports the amendments proposed by the Law Society in
paragraphs 14 and 20 above.  According to the Law Society, the Chief Justice has
approved the proposed amendments.  On behalf of the Law Society, the Secretary
for Justice will move a motion to amend the Rules at the Council meeting on
14 January 2004.  The wording of the motion is in Appendix IV.

27. Subject to the amendments to be moved by the Secretary for Justice, the
Subcommittee supports the Rules.

Advice sought

28. Members are invited to note the recommendation of the Subcommittee.

Council Business Division 2
Legislative Council Secretariat
8 January 2004
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