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L egal Service Division Report on
Proposed Resolution under section 3(1) of the
L oans Ordinance (Cap. 61)

The Financial Secretary ("the Secretary") has given notice to move a
motion under section 3(1) of the Loans Ordinance (Cap. 61) at the Legidative
Council meeting of 12 May 2004. The motion seeks the Legidative Council's
approva to authorize the Government to borrow, for the purposes of the Capital
Works Reserve Fund established by resolutions passed under section 29 of the
Public Finance Ordinance (Cap. 2) ("PFQO"), a sum or sums not exceeding in total
$20 billion or equivalent.

2. Under the Loans Ordinance, the Government may, in such manner and
on such terms and subject to such conditions as may be agreed between the
Government and any person, borrow from such person such sum or sums and for such
purposes as may be approved by resolution of the Legidative Council. To give
effect to the terms of any agreement which the Government may enter into with a
lender in respect of any borrowing under the Ordinance, the Government may issue
bonds, promissory notes or other instruments.

3. According to the draft speech of the Secretary, as part of the measures
to implement the Government's budgetary proposal for 2004-05 to issue government
bonds in order to raise capital revenue to fund infrastructure or other investment
projects which will bring long-term economic benefits to Hong Kong, the
Government intends to raise up to $20 hillion.

4, Under section 5(1) of the Loans Ordinance, any sums borrowed by the
Government under the Ordinance shall, except in the case of sums borrowed for the
purposes of the general revenue, be applied and are appropriated to the purposes for
which they were borrowed. If the proposed resolution is passed, the sum or sums of
money raised through issuance of bonds will be applied and appropriated to the
purposes of the Capital Works Reserve Fund ("the Fund"). Under the PFO, moneys
from the Fund may be expended for various specified purposes in accordance with
such conditions, exceptions and limitations as may be specified by the Finance
Committee. These purposes include those of the Government's public works
programme, and the purchase and installation of equipment consequential on



implementing the public works programme. Purposes of the use of the Fund are
prescribed in the resolution passed by the Provisional Legidative Council on 17
December 1997 (copy of the resolution is attached for easy reference). If any part of
the sum borrowed cannot be applied for the purposes for which it was borrowed,
section 5(1) of the Loans Ordinance provides that it may be applied to such other
purposes as may be approved by the Secretary. Any sum borrowed under the Loans
Ordinance and all interest and other charges thereon are charged upon and shall be
payable out of the general revenues and assets of Hong Kong. Where an agreement
has been concluded with a lender or bonds are issued in connection with any
borrowing under the Loans Ordinance, section 6(2) of the Ordinance provides that the
Chief Executive may, by order published in the Gazette, provide for the remission of
any tax, duty, charge or fee payable under any Ordinance in respect of the agreement
or bonds or in respect of any payment of interest or otherwise under the agreement or
bonds.

5. Under section 3(3) of the Loans Ordinance, a copy of the agreement
relating to the issuance of bonds is required to be laid on the table of the Legidative
Council as soon as practicable after the execution of the agreement. However, the
Secretary may exercise his discretion under section 3(4) of the Ordinance to exclude
the agreement from the application of section 3(3). In response to our enquiry, the
Administration confirms that it intends to recommend to the Secretary to exercise his
discretion under section 3(4) of the Loans Ordinance to exclude the loan agreement(s)
from the tabling requirement. According to the Administration, the main reason for
this is while most of the information contained in the loan agreement(s) will have
been included in the concerned prospectus/offering circular for public disclosure
purposes, information relating to the identity of the investors and the amount of their
subscription should be kept confidential for commercial reasons. The
Administration further opines that ssimilar arrangement has been made in the recent
offering of "Five Tunnels and One Bridge"

6. It is noted that in the recent offering of "Five Tunnels and One Bridge",
the means to raise the loan, i.e. by way of securitizing Government revenue
receivable from tolls on specified bridges and tunnels, is specified in the resolution
passed by the Legidlative Council (L.N. 26 of 2004). However, the means to raise
the loan, i.e. by way of issuance of bonds, is not specified in the proposed resolution.
In response to our enquiry, the Administration has explained that section 3(1) of the
Loans Ordinance requires the sum and the purposes of the loan to be approved by
resolution of the Legidlative Council while the manner and terms and conditions of
borrowing are to be agreed between the Government and the lender. The
Administration has further explained that the resolution relating to the recent offering
of "Five Tunnels and One Bridge" specified the manner in which that borrowing isto
be repaid (future revenue from concerned facilities) in order to send a clear signal to
investors and other parties involved that the General Revenue is not involved, but
there is no need to send such signal in the present case as issuance of plain/vanilla
Government bonds (i.e. bonds issued in the name of Government) is proposed and



repayment will be made through future appropriations out of General Revenue. In
support of its explanation, the Administration also gives precedents of resolutions
passed by the Legidative Council consistent with the arrangement adopted in the
proposed resolution, in particular L.N. 398 of 1991 which is related to the issuance of
Government bonds at the time.

7. The Panel on Financia Affairs has not been briefed on the
Administration’s proposal to issue Government bonds in order to raise capital revenue
of up to $20 billion to fund infrastructure or other investment projects.

8. At Session 5 (Financial Services) of the special Finance Committee
meeting held on 29 March 2004, a member expressed support for the Administration’s
initiative to promote Hong Kong's debt market. He was however concerned that the
new Government bonds and securitized bonds would only be open to institutional
investors. In order to enable the general public to benefit from these bonds exercises,
he urged the Administration to explore more bonds distribution channels to cover
retail and small investors. The Secretary for Financial Services and the Treasury
assured members that a certain portion of the bonds would be designated for
subscription by small investors.

0. The proposed resolution would provide the Government with the legal
authority required for borrowing money and for the purposes as stated therein.
However, members may wish to consider whether in the light of the concern
mentioned in paragraph 8 above, it is necessary to set up a subcommittee to consider
the proposed resolution in detail .

m

Prepared by

Lam Ping-man, Stephen
Assistant Legal Adviser
Legidative Council Secretariat
29 April 2004
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CAP. 2 Capital Works Reserve Fund

|Subsidiary]

YL, 131 of 1985)

4. Resolution made and passed by the Provisional Legislative Council under
section 29(1) of the Public Finance Ordinance (Cap. 2) on 17 December 1997.

RESOLVED with respect to the Capital Works Reserve Fund cstablished by
resolution made and passed by the Legislative Council on 20 January
1982 and published in the Gazette as Legal Notice No. 18 of 1982,
that—

(@) the Fund be administered by the Financial Secretary, who may
delegate his power of administration to other public officers;
(b) there be credited to the Fund—
(i) premium income received from land transactions;

(i) all moneys received arising from works or commitments
entered into for the purposes of the Fund;

(iii) unclaimed deposits in respect of moneys referred to in
subparagraph (ii) which have been unpaid for 5 years;

(iv) such appropriations from general revenue as may be
approved by the Provisional Legislative Council or
Legislative Council;

(v) sums borrowed under section 3 of the Loans Ordinance
(Cap. 61) where the resolution of the Provisional Legislative
Coungcil or Legislative Council approving the borrowing so
stipulates;

(vi) all moneys received by way of interest or dividends earned
in respect of moneys held in the Fund;

(vii) such donations and other moneys as may be received for the
purposes of the Fund;

(¢) the Financial Secretary may expend moneys from the Fund
for—
(i) the purposes of the Government's public works programme;

(it) the purchase and installation of equipment consequential
on implementing the public works programme;

(iti) the development, purchase and installation of major
systems and equipment used by the Government;

Authorized Loose-leaf Edition, Printed and Published by the Government Printer,
Hong Kong Special Administrative Region Issue 19

Xauuy



- HETRFHES

{d)

(e)

(g)

{h

B 451 ]

(v) BARIEREERRIBE

(v) BABCRE 3 K&

(vi) BAZCGHAR R OB 7 L s 3o R A OBRED) k400D (56 495 1) 7R3 L3
2 A ) 3 A8 O R L R TR A R R K % S R AR AT M,

B K MMEE A GFrisANGEYS - FUOMERLRIRHTE ;

M BRI AR A —

(i) WEENESTTANREANSGREREBABR—BREAR

(i) BRI CERBBDGE 6l F) F3IMBEABCTABREREATH
AERAME  UERARREAREXRMBROEA

(iii) ITIEERIN R o S M I e A AT 10T I B R B AR AT BKUR > DAL
AARRENTARE

S B E RARIBMER B RS MRS TSR TR - (L EH

XHIACAEA B S Z AR

APk B AT BR] AR LA S R R B R

B (@) E()KHEEBENE  B2ANETER TRRERERARAT

Bl EAREEZSIRARNRFARZESEMALER R

SEMRFY 1985 5 A 1S BRI AVER » A WAL 1985 558 131 ¥

EHA ST AR > HPH (@ E () B RATAEER S RAEL

RMERTIR LA -

(1997 SFF 610 SRR E)

CAP. 2 Capital Works Reserve Fund A3l

* WHEHHE: 19984E 1 HIH -

RETHG OB« oy R § rodt o A E0 B b b R LR AR 1

(d)

(e)

(g)

Q)

[Subsidiary]

(iv) capital subventions;

(v) the acquisition of land; and

(vi) the payment of redemption money payable in respect of
land exchange entitlements and of interest payable thereon
under the New Territories Land Exchange Entitlements
(Redemption) Ordinance (Cap. 495),

in accordance with such conditions, exceptions and limitations

as may be specified by the Finance Commitice;

the Financial Secretary may—

(i) transfer from the Fund to the general revenue any balance
in the Fund which is not required for the purposes of the
Fund,

(i1) repay the principal, interest thereon and expenses incurred
in relation to sums borrowed under section 3 of the Loans
Ordinance (Cap. 61) where such sums have been credited to
the Fund;

(iii) in his discretion, authorize the investment in such manner as
he may determine of any moneys held in the Fund at any
time;

the Director of Accounting Services shall, under the authority of

a funds warrant issued by the Financial Secretary, pay from the

Fund such sums as may be required to meet expenditure from

the Fund;

this resolution shall come into operation* on a date to be

appointed by the Financial Secretary by notice in the Gazetie;

on the coming into operation of paragraphs (a) to (f), the
suspense account, works account and reserve account of the

Fund shall be cancelled and any moneys remaining in those

accounts shall be carried forward in their entirety in the Fund;

and

paragraphs (@) to (n) of the resolution made and passed by the

Legislative Council on 15 May 1985, and published in the

Gazette as Legal Notice No. 131 of 1985, and any subsequent

amendments made to those paragraphs shall cease to apply.

(L.N. 610 of 1997)

* Commencement date: I January 1998.
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