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Purpose

This paper reports on the deliberations of the Bills Committee on the
United Nations (Anti-Terrorism Measures) (Amendment) Bill 2003 (the Bills
Committee).

Background

2. The United Nations Security Council Resolution (UNSCR) 1373 passed
on 28 September 2001 (Appendix I) aims at combatting international terrorism
on various fronts, including measures against terrorist financing.  By virtue of
Chapter VII of the Charter of the United Nations, UNSCR 1373 is binding on
all States.  The Central People's Government gave instructions to the Hong
Kong Special Administrative Region (HKSAR) in October 2001 to implement
the resolution.

3. Hong Kong has been an active member of the Financial Action Task
Force on Money Laundering (FATF), an international body specialising in
recommending standards and best practices in countering money laundering.
Following 11 September 2001 attacks in the United States, the FATF made
eight Special Recommendations (Appendix II) to tackle terrorism financing.

4. A two-stage approach is adopted by the Administration to implement the
anti-terrorism requirements.  In stage one, the United Nations (Anti-Terrorism
Measures) Ordinance (Cap. 575) (the Ordinance) was enacted in July 2002 to
give effect to the mandatory elements of UNSCR 1373 and the most pressing
FATF Special Recommendations.  In stage two, the Administration aims to
give full effect to the requirements of UNSCR 1373 and the FATF Special
Recommendations to freeze non-fund terrorist property, and to implement other
international conventions relating to terrorism. They are, namely, the United
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Nations International Convention for the Suppression of Terrorist Bombings
(the Bombings Convention), the United Nations Convention for the
Suppression of Unlawful Acts Against the Safety of Maritime Navigation (the
Maritime Safety Convention) and the United Nations Protocol for the
Suppression of Unlawful Acts Against the Safety of Fixed Platforms Located
on the Continental Shelf (the Protocol).

5. The Bombings Convention, which was adopted by the United Nations in
1997, aims at preventing and repressing terrorist type attacks by means of
explosives or other lethal devices.  The People's Republic of China ratified the
Convention and applied it to the HKSAR in November 2001, which has
become effective to the HKSAR as from December 2001.

6. The Maritime Safety Convention was adopted by the United Nations in
1988 to prevent and suppress unlawful acts threatening the safety of ships, their
passengers and crew.  The Protocol adopted also in 1988 extends the
requirements of the Convention to fixed platforms attached to the sea-bed for
exploiting offshore resources.  The People's Republic of China ratified the
Maritime Safety Convention and the Protocol in August 1991. Before the
reunification on 1 July 1997, the Chinese side had agreed to the British
proposal that the Maritime Safety Convention and the Protocol should apply to
Hong Kong. In view of the need to enact local legislation to give effect to the
Maritime Safety Convention and the Protocol and because there was
insufficient time to put in place local legislation before the reunification, it was
considered that arrangements should be made to extend the Maritime Safety
Convention and the Protocol to Hong Kong after 1 July 1997 when the
necessary local legislation had been put in place.  According to the
Administration, necessary arrangements will be made to have the Maritime
Safety Convention and the Protocol applied to the HKSAR in due course.
 

The Bill

7. The United Nations (Anti-Terrorism Measures) (Amendment) Bill 2003
(the Bill), introduced into the Legislative Council on 21 May 2003, seeks to
amend the Ordinance to -

(a) give effect to the outstanding obligations of freezing terrorist
property other than funds under UNSCR 1373 and the FATF;

(b) implement the Bombings Convention;

(c) implement the Maritime Safety Convention and the Protocol;

(d) repeal and replace section 10 in relation to prohibition on
recruitment for terrorist groups;
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(e) specify the authorities to which and the persons to whom
information obtained under the Ordinance may be disclosed;

(f) provide for the power of investigation in relation to offences
under the Ordinance, and powers of seizure and detention of
property suspected to be terrorist property; and

(g) make other drafting and consequential amendments.

The Bills Committee

8. At the House Committee meeting on 23 May 2003, Members agreed to
form a Bills Committee to study the Bill.  The membership of the Bills
Committee is in Appendix III.

9. Under the chairmanship of Hon James TO, the Bills Committee has held
a total of 15 meetings.  The Bills Committee has met with four
organisations/individual, and has received 16 written submissions from the
organisations as listed in Appendix IV.

Deliberations of the Bills Committee

Clause 2 (Section 2) - Interpretation

Definition of "authorized officer"

10. Under clause 2(1), the definition of "authorized officer" means a public
officer authorized under new section 3A(1). New section 3A reads as follows -

"(1) The Secretary (for Security) may authorize in writing any
relevant public officer to be an authorized officer for the purposes
of this Ordinance and subject to such conditions as the Secretary
thinks fit specified in the authorization.

(2) In this section, "relevant public officer" means any public officer
who is -

(a) a police officer;

(b) a member of the Immigration Service;

(c) a member of the Customs and Excise Service;



-  4  -

(d) an officer of the Independent Commission Against
Corruption; or

(e) a legal officer, within the meaning of section 2 of the
Legal Officers Ordinance (Cap. 87), of the Department of
Justice".

11. Members are concerned that a legal officer ought not be authorised by
the Secretary for Security (S for S).  They have suggested that "authorized
officer" be clearly set out to refer to an officer of the Police Force, the Customs
and Excise Department, the Immigration Service and the Independent
Commission Against Corruption, as they are the law enforcement agencies to
exercise the investigatory powers in new Parts 4A and 4B. The Administration
will move Committee Stage amendments (CSAs) to the definition of
"authorized officer" along the lines suggested by members.
    
Definition of "public body"

12. Under clause 2(1), the term "public body" is defined as -

"(a) any Government department; and
(b) any public body specified by the Chief Executive under

subsection (8)".

13. The Bills Committee notes that new section 2(8) provides that 'The
Chief Executive may, by notice published in the Gazette, specify a body to be a
public body for the purposes of the definition of "public body"'.  Members
have raised concern that a private body may be specified as a public body for
furnishing information or producing materials in accordance with a court order
issued under new section 12A(2) or 12B(2).

14. The Administration explains that the definition of "public body" is
provided for the purposes of new sections 12A(10), 12B(7) and 12B(12).
These provisions are intended to put it beyond doubt that a public body may be
required to furnish information or produce materials in accordance with a court
order issued under new section 12A(2) or 12B(2).  Regarding the new section
2(8), the Administration has no intention to specify organisations that are
purely private.  Having noted that a "person" is required to furnish
information or produce materials under new sections 12A and 12B and as
"person" is defined in the Interpretation and General Clauses Ordinance (Cap. 1)
to include "any public body and any body of persons, corporate or
unincorporate", the Administration will delete the definition of "public body",
sections 2(8), 12A(10), 12B(7) and 12B(12) to allay members' concern.  The
Administration has also agreed to explain the above during Committee Stage to
avoid any misunderstanding that public bodies are excluded from the definition
of "person".
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Definition of "terrorist act"

15. Hon Margaret NG and JUSTICE, one of the organisations which has
made written submissions to the Bills Committee, are of the view that the
definition of "terrorist act" in section 2(1) must be amended so as to require
specific intention to cause an outcome in paragraph (a)(i) of the definition.

16. To address concern raised, the Administration will tighten the definition
by strengthening the element of "intention".  In effect, "terrorist act" will be
tightened to mean the use or threat of action where the action is carried out
with the intention of, or the threat is made with the intention of using that
action that would have the effect of causing serious violence against a person,
causing serious damage to property, endangering other persons' lives, creating a
serious risk to the health or safety of the public etc.

Clause 4 (new section 3A) on authorization of public officers

17. Clause 4 empowers S for S to authorise any public officer of the Hong
Kong Police Force, Immigration Department, Customs and Excise Department,
Independent Commission Against Corruption and the Department of Justice to
be an authorized officer for the purposes of the Ordinance.

18. As the definition of "authorized officer" will be amended along the lines
mentioned in paragraph 11 above, clause 4 becomes unnecessary and the
Administration will move CSA to delete clause 4.

Clause 5 (Section 6) on freezing of property

19. Clause 5 extends S for S's power to freeze terrorist funds under section 6
of the Ordinance to non-fund terrorist property, and empowers S for S to
authorise seizure of the frozen property to prevent it from being moved from
Hong Kong.

20. Hon Margaret NG, Hon Cyd HO and Hon Audrey EU consider the use
of "having reasonable ground to suspect" as a test to freeze property
objectionable, as S for S could freeze any property which is merely suspected
to be terrorist property for as long as two years and without having to make an
application to the Court.

21. Mr Simon YOUNG of the Faculty of Law of the University of Hong
Kong and the Law Society of the Hong Kong, two of the deputations which
have made written submissions to the Bills Committee, have raised similar
concern.  They are of the view that the proposed freezing mechanism under
new section 6 should be replaced in entirety with the more familiar scheme to
restrain crime-tainted property adopted in the Drug Trafficking (Recovery of
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Proceeds) Ordinance (Cap. 405) (DTRPO) and the Organized and Serious
Crimes Ordinance (Cap. 455) (OSCO).  Moreover, under DTRPO and OSCO,
a restraint order may be made on an ex parte application to a judge in chambers.
This can prevent third parties from being aware of the judicial procedures.

22.   The Administration has pointed out that "reasonable suspicion" cannot
be supported solely on the basis of personal factors. The test as to whether
reasonable grounds for suspicion to justify a freezing action exist is partly
subjective, in that S for S must have formed a genuine suspicion that the
property concerned is terrorist property, and partly objective, in that there have
to be reasonable grounds for forming such a suspicion; such grounds could
arise from information received from another, provided that a reasonable
person, having regard to all circumstances, would regard them as reasonable
grounds for suspicion.

23. The Administration has also explained that speed is of paramount
importance for freezing of terrorist property.  This differs from DTRPO and
OSCO, which are essentially directed towards confiscation of proceeds of
crimes already committed.  It will therefore be prudent not to underestimate
the availability of modern technology and arrangements that allow funds to be
transferred from one jurisdiction to another almost instantly, and non-fund
property to be quickly liquidated or physically transferred out of Hong Kong.
Upon careful deliberation that an appeal mechanism is available under section
17 of the Ordinance, the Administration has therefore proposed to apply the
freezing mechanism for terrorist funds under the existing section 6 to non-fund
terrorist property.  Moreover, in the event of incorrect freezing, compensation
is payable to the aggrieved under section 18 of the Ordinance.

24. The Administration also confirms that the legal effect of a freezing order
and that of a restraint order is essentially the same.  A restraint order under
OSCO prohibits any person from dealing with any realisable property held or
controlled by the defendant, whilst a freezing notice under new section 6
directs a person not to make available suspected terrorist property specified in
the notice.  Under section 15(11) of OSCO, where any property specified in a
restraint order is immovable property the order shall, for the purposes of the
Land Registration Ordinance (Cap. 128) be deemed to be an instrument
affecting land and registrable as such in the Land Registry.  New section 6(9)
in the Bill contains similar provisions.

25. Members have asked how "making available" in new section 6 should
be construed as far as non-fund terrorist property is concerned.  They are of
the view that a person living in a residential flat "frozen" under that section
should not be considered as "making available" the flat to himself.

26. The Administration confirms that a person holding a residential flat
"frozen" under new section 6 would not be considered as "making available"
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the property concerned to himself.  This is in line with the intention
underlying paragraph 1(c) of UNSCR 1373 and Special Recommendation III of
FATF which aims to prevent funds and other assets from being provided to
terrorists/terrorist associates and to prohibit terrorists/terrorist associates from
mobilising funds and other assets.  To reflect the aforesaid intention more
clearly, the Administration has agreed to members' suggestion of replacing
"make available" with "deal with" in new section 6.  "Deal with" will also be
defined in new section 6, based on the definition of "dealing" in OSCO.

27. The Administration has also accepted members' suggestion to add
provisions under new 6(10) to the effect that S for S may give a direction to
seize terrorist property only if he has reasonable grounds to suspect that the
property will be removed from Hong Kong.

Section 7 on prohibition on supply of funds to terrorists and terrorist associates 

28. Members have pointed out that the scope of section 7 goes beyond the
requirement of paragraph 1(b) of UNSCR 1373 which requires all States to
criminalise the wilful provision or collection, by any means, directly or
indirectly, of funds by their nationals or in their territories with the intention
that the funds should be used, or in the knowledge that they are to be used, in
order to carry out terrorist acts.

29. Having taking into account the views of members, the Administration
has agreed to amend section 7 to follow closely the formulation of paragraph
1(b) of UNSCR 1373.  In so doing, the Administration will also further
improve the drafting of new section 7 to the effect that funds to be used "in
whole or in part, to commit one or more terrorist acts" will be criminalised,
taking reference from the Terrorism Suppression Act 2002 of New Zealand.

Section 8 on prohibition on making funds, etc. available to terrorists and
terrorist associates
Section 9 on prohibition on supply of weapons to terrorists and terrorist
associates                                                                                                               

30. Hon Margaret NG and Hon James TO consider that the coverage of
section 8 is too wide, having regard to the fact that paragraph 1(d) of UNSCR
1373 does not seem to require criminalising every ordinary citizen for making
funds available to terrorists and terrorist associates.

31. The Administration has advised that a criminal approach in the
implementation of UNSCR 1373 is adopted by major common law and
European jurisdictions.  The Administration has also pointed out that UNSCR
1373 takes a very broad approach to the suppression of terrorist financing.  To
facilitate the setting of priorities by States to implement the wide range of
measures required by UNSCR 1373, the United Nations Counter Terrorism
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Committee (CTC) has stated that it first looks at whether a Member State has in
place effective counter-terrorism legislation in all areas of activity related to
UNSCR 1373 (including its paragraphs 1(b) and 1(d)), with specific focus on
combating terrorist financing.  The CTC has also elaborated that it focuses on
legislation as the key issue because without an effective legislative framework
States cannot develop the executive machinery to prevent and suppress
terrorism, or bring terrorists and their supporters to justice.

32. Hon Margaret NG considers that the use of the mental element of
"having reasonable grounds to believe" in sections 8 and 9 is too low a
threshold, as terrorists and terrorist organisations do not carry a label
proclaiming themselves to be terrorists.  It is therefore wrong to criminalise
every ordinary citizen unless he knows that.  The gazettal of an organisation
as a terrorist organisation is an insufficient and unsafe basis.  Miss NG has
therefore suggested replacing the mental element of "having reasonable
grounds to believe" in sections 8 and 9 with "recklessness".  It is an objective
test, with the proof being whether the risk involved would have been obvious to
an ordinary prudent man.  Applying "recklessness" to sections 8 and 9, the
prosecution would have to prove that the offender either -

(a) had not given thought to whether the person concerned was a
terrorist or terrorist associate in circumstances where there was
an obvious risk that this was the case; or

(b) having recognised that there was a risk the person concerned was
a terrorist or terrorist associate, proceeded anyway.

The Administration will move CSAs to replace the mental element of "having
reasonable grounds to believe" with "recklessness" in sections 8 and 9.

33. In response to members' enquiry, the Administration has clarified that
the Ordinance does not provide that a person is presumed to know of the
existence or contents of a notice or an order published in the Gazette. The
purpose of the presumption as provided for under sections 4(5) and 5(4) of the
Ordinance is to relieve the prosecution of the requirement to prove that the
specified persons or property are terrorists, terrorist associates or terrorist
property as appropriate, in the absence of evidence to the contrary.  However,
if a person is charged with an offence relating to a terrorist or terrorist associate,
(for instance, under sections 7, 8 or 9) the prosecution will still need to prove
that the person knew, or was reckless as to whether he was dealing with such a
person.  The fact that the specification has been published in the Gazette does
not create a presumption or proof that the accused person had the requisite
mens rea.



-  9  -

Clause 6 (Section 10) on prohibition on recruitment to specified terrorist
groups                                                                                                                      

34. New section 10 seeks to replace the existing section 10 of the Ordinance
on prohibition of recruitment of members for terrorist groups or becoming
members of terrorist groups.  In fact, the amendment was proposed as a CSA
before the passage of the Ordinance, but was not approved due to a technicality.
The purpose is to introduce improvements in the following two areas -

(a) improving the language of the provision by making it clear that
recruitment of members for or becoming members of terrorist
bodies is prohibited; and

(b) providing for the appropriate mens rea such that a recruiter or an
existing member will be criminalised only when he “knows” or
“has reasonable grounds to believe” that the organisation
concerned is a terrorist organization published in the Gazette.

35. In response to members' suggestions, the Administration will improve
the drafting of new section 10(1) to make it clear that a person shall not recruit
member(s) for or become a member of a terrorist group gazetted under section
4 or 5 of the Ordinance.  Similar to the proposed amendments to sections 8
and 9 mentioned in paragraph 32 above, the Administration will replace the
mental element of "having reasonable grounds to believe" with "recklessness".
The Administration will also delete new section 10(2), as new section 10(1)
already fulfills the requirement to suppress recruitment of members of terrorist
groups under paragraph 2(a) of UNSCR 1373.

Clause 7 (new Sections 11A-I) - New Parts 3A and 3B on prohibitions relating
to the Bombings Convention, the Maritime Safety Convention and the Protocol

36. Some members and JUSTICE have raised queries as to why it is
necessary to make new legislative provisions for implementing the
requirements in the Bombings Convention, the Maritime Safety Convention
and the Protocol, since the prohibited acts should have been covered under the
existing criminal law.

37. The Administration explains that not only are new provisions required to
criminalise certain acts proscribed by the Maritime Safety Convention and the
Protocol, new provisions are also required to give effect to the jurisdictional
requirements under the Bombings Convention, the Maritime Safety Convention
and the Protocol.  If the jurisdictional requirements are implemented without
creating new offences in accordance with the Conventions/Protocol, the
jurisdictional coverage of the existing general criminal law may be
inappropriately extended.  In addition, it is more transparent and tidier to
make provisions under one ordinance for offences created by multilateral
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conventions.  This is the approach that is usually adopted, for instance, in the
Aviation Security Ordinance (Cap. 494), the Internationally Protected Persons
and Taking of Hostages Ordinance (Cap. 468) and the Crimes (Torture)
Ordinance (Cap. 427).  There is also an added advantage that the extent of
extra-territorial jurisdiction can be directly related to the offences.

38. In response to members' suggestions, the Administration has agreed to
move CSAs to tighten offences created in new Parts 3A and 3B by closely
following the provisions in the Bombings Convention, the Maritime Safety
Convention and the Protocol.

39. Hon James TO has suggested that S for S should include in his speech
during the resumption of the Second Reading debate on the Bill that the
formulation of paragraphs (a), (b) and (c) of new section 11G(1) would not
become a standard provision for defining "an act by any person occurs in
connection with the commission or attempted commission of any of the acts"
for general application in other local legislation.  The Administration agrees.

Clause 8 (Section 12) on disclosure of knowledge or suspicion that property is
terrorist property                                                                                                    

40. Clause 8 replaces the existing section 12(6) with a new provision to
enable law enforcement agencies to disclose information on transactions of
suspected terrorist property which has been obtained pursuant to section 12 to
their local counterparts and relevant overseas authorities.

41. To address members' concern that the provision may allow unrestricted
disclosure of the information concerned, the Administration has accepted
members' suggestion to stipulate that the disclosure is for the purpose of
preventing and suppressing terrorist financing.  Similar revisions will also be
made to new section 12D(2)(a) and (b), and section 25A(9) of DTRPO and
OSCO under clause 20 of the Bill.

42. Hon James TO has raised queries whether the Joint Financial
Intelligence Unit (JFIU), to which all the disclosures under the Ordinance,
DTRPO and OSCO are made, has a mechanism in place to ensure the proper
implementation of new section 12(6)(b) of the Ordinance and new section
25A(9)(b) of DTRPO and OSCO.  The Administration has confirmed that
information will only be released by JFIU after it has been satisfied that this is
the case.

43. Hon Margaret NG has pointed out that neither UNSCR 1373 nor FAFT
requires Hong Kong to make a potential criminal of every ordinary citizen to
disclose information on suspicious terrorist transaction.  FATF Special
Recommendation IV only imposes the obligation to make reports on "financial
institutions, or other businesses or entities subject to anti-money laundering
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obligations".  Miss NG has therefore suggested that section 12 be revised by
making reference to the United Kingdom Terrorism Act 2000 (the Act) to the
effect that the obligation to report terrorist property would only cover
information or other matters which come to a person arising from his work.

44. The Administration has agreed to consider the possibility of introducing
a two-tier reporting system provided for under sections 19 and 21A of the Act
in Hong Kong.  Sections 19 and 21A of the Act read as follows -

Section 19

“(1) This section applies where a person -

(a) believes or suspects that another person has committed an
offence under any of sections 15 to 18 (i.e. terrorist
financing offences), and

(b) bases his belief or suspicion on information which comes
to his attention in the course of a trade, profession,
business or employment.

(2) The person commits an offence if he does not disclose to a
constable as soon as is reasonably practicable -

(a) his belief or suspicion, and

(b) the information on which it is based.”

Section 21A

“(1) A person commits an offence if each of the following three
conditions is satisfied.

(2) The first condition is that he -

(a) knows or suspects, or

(b) has reasonable grounds for knowing or suspecting, that
another person has committed an offence under any of
sections 15 to 18.

(3) The second condition is that the information or other matter -

(a) on which his knowledge or suspicion is based, or

(b) which gives reasonable grounds for such knowledge or
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suspicion, came to him in the course of a business in the
regulated sector.

(4) The third condition is that he does not disclose the information or
other matter to a constable or a nominated officer as soon as is
practicable after it comes to him.”

The “regulated sector”, following amendments made by the Terrorism Act
2000 (Business in the Regulated Sector and Supervisory Authorities) Order
2003, essentially covers all financial institutions as well as the designated non-
financial businesses and professions (DNFBPs), i.e. casinos, lawyers,
accountants, company and trust service providers, estate agents, and precious
metals and precious stones dealers.  The DNFBPs have been brought into the
fold of the revised Forty Recommendations of FATF in June 2003.

45. In view of the possible implications such a reporting system may have
on the sectors concerned, as well as the need to ensure consistency between the
reporting requirements under section 25A of the DTRPO and OSCO and under
section 12 of the Ordinance, the Administration agrees with the Bills
Committee that a thorough consultation should be carried out before
amendments should be contemplated.   Due to the need to enact the Bill prior
to the expiry of the current legislative session to meet international obligations,
the Administration has agreed to undertake a review of the present reporting
requirements under the three Ordinances in the context of the exercise to
implement FATF's Forty Recommendations which is scheduled to start in
2004-05.  The exercise will involve consultation with the various sectors (i.e.
accountants; lawyers; real estate agents; company and trust service providers;
and precious metals and stones dealers) to be brought into the fold of the
Recommendations and thus are subject to the reporting requirements.  The
review will cover both the scope of the obligation to report as well as the
mental threshold to be adopted for making disclosures, having regard to similar
legislation in the United Kingdom and other common law jurisdictions.

46. Nevertheless, Ms NG has proposed to move a CSA to section 12(1) to
the effect that the obligation to report terrorist property would only cover
information or other matters which come to a person arising from his work.

Clause 9 (new sections 12A-K) - New Parts 4A and 4B on powers of
investigation and seizure and detention of property suspected to be terrorist
property                                                                                                                  

47. Clause 9 provides for the necessary law enforcement powers. New
sections 12A, 12B and 12C empower law enforcement agencies to require
relevant persons to furnish information or produce materials, to search
premises for relevant materials, and to seize and retain such materials, for the
purposes of investigation into offences under the Ordinance.  The new section
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12G empowers law enforcement agencies to search premises where there is
suspected terrorist property, or with respect to which an offence under the
Ordinance has been committed or is about to be committed, and to seize and
detain such property.

48. The Hong Kong Journalists Association (HKJA) is particularly
concerned that journalists may be forced to disclose sources of information or
information which may be used to reveal sources under new sections 12A and
12B.  HKJA is of the view that journalists should be protected from such
onerous provisions through the granting of an exemption for journalists
carrying out legitimate activities. Alternatively the provisions could be
tightened when seeking information or materials from a journalist, by
providing for inter partes court hearing and appeal mechanisms.

49. The Administration explains that under sections 12A and 12B, the Court
of First Instance will only issue an order to require a journalist to furnish
information or produce materials if the objective tests set out in new sections
12A(4) and 12B(5) are met.  These safeguards are comparable to those
conditions under section 84 of Cap. 1 for making a court order requiring
production of journalistic material.  Under new sections 12A(15) and 12B(9),
any person on whom a requirement is imposed under an order may apply for
the revocation or variation of the order.  Although the operation of Part XII of
Cap. 1, which concerns search and seizure of journalistic materials, is not
applicable to new sections 12A and 12B, it should be noted that both sections
are already subject to sufficient judicial safeguards.

50. To address members' concern about the broad power of the law
enforcement agencies, the Administration has agreed to adopt the model of the
exercise of law enforcement powers in OSCO for new Part 4A.  Notably,
"authorized officer" will be replaced with "Secretary for Justice" and
"Secretary for Justice or an authorized officer" to make an ex parte application
to the Court of First Instance under sections 12A and 12B respectively.
Amendments will also be made to improve new sections 12A(3)(c)(ii) and (6)
to the effect that only materials "relevant to" the investigation will be required
to be produced.

51. To put it beyond doubt that nothing in new sections 12A and 12B affect
the protection of legal privilege and of the privilege against self-incrimination
guaranteed under the existing section 2(5) of the Ordinance, the Administration
will add "Subject to section 2(5)(a), (b) and (c)," at the beginning of sections
12A(11) and 12B(13), and delete new sections 12A(9) and 12A(12)(b).
  
52. Having regard to the comments of members, the Administration will
substitute the Court of First Instance for a magistrate as the warrant issuing
authority under new section 12G(1) and improve the drafting of that section to
the effect that the Court of First Instance may issue a warrant to authorise the
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law enforcement agencies to enter premises and to search for, seize, remove
and detain any terrorist property therein.  A new provision will also be added
to set out that the law enforcement agencies may use any assistance and force
as is necessary and reasonable for the purpose of giving effect to the warrant.
As the new section 12G already provides for seizure and detention of suspected
terrorist property, the Administration has also proposed to move CSA to delete
new section 12H which provides that an authorized officer may, in accordance
with the provisions of Part 4B, detain any seized property.

53. Members have raised queries about the rationale for stipulating that
seized suspected terrorist property cannot be detained for more than 30 days
under new section 12I(1), having regard to the fact that seized property may not
be detained under DTRPO for more than 10 working days.

54. The Administration explains that the provision of not more than 30 days
under new section 12I(1) for detaining suspected terrorist property is based on
operational considerations of the time required to substantiate the origin or
derivation of the seized property, or to take forward any proceedings in Hong
Kong or elsewhere against any person in relation to the seized property, or to
institute the steps for freezing the seized property in accordance with section 6
of the Ordinance. The seizure and detention of suspected terrorist property
envisaged under new sections 12G and 12I will most likely be taken on the
basis of overseas intelligence. To further confirm the origin or derivation of the
seized property, it is expected that additional information or evidence will need
to be sought from the relevant overseas jurisdictions through such procedures
as the mutual legal assistance arrangements, so as to facilitate any proceedings
in Hong Kong or elsewhere, or the freezing of the property concerned under
section 6.

Clause 11(Section 14) on offences

55. Having regard to the comments of members, the Administration has
agreed to amend new sections 14(7H) and 14(7J) to the effect that a person
who "intentionally" and "without reasonable excuse" obstructs an authorized
officer in the execution of a warrant under new section 12C or 12G respectively
commits an offence.

Clause 14 (Section 18) on compensation

56. Members have pointed out that the compensation provision under the
existing section 18 is not of practical benefit to someone who is wrongly
specified as a "terrorist" or "terrorist associate" and whose property is wrongly
specified as "terrorist property", the main reason being that it would be difficult
for the affected persons to satisfy the court there has been "serious default" on
the part of the Government.
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57. To address members' concern, the Administration has proposed to lower
the threshold from “serious default” to “default” under the existing section
18(2)(c) and new section 18(2B)(a), and to add a new section 18A to clearly
preserve remedy available at common law.
  
58. Hon Cyd HO, Hon Albert HO, Hon Margaret NG and Hon James TO
are of the view that a compensation arrangement better than the common law
position should be provided, in view of the Administration's wide freezing
power under section 6.  They have suggested that the Administration should
provide compensation to a person wrongfully specified as a terrorist or terrorist
associate or whose property is wrongfully specified as terrorist property
without requiring that person to prove any default on the part of the
Government -

(a) by reversing the burden of proof so that the Government has to
prove that there has been no fault on the part of any person
concerned in obtaining the relevant specification; or

(b) that the Court of First Instance should not order compensation to
be paid if the Government could satisfy the Court that the
obtaining of the relevant specification is misled by the applicant's
act or conduct.

Hon Miriam LAU does not agree with members' suggestion, given the impact
of the suggestion on existing compensation policy, public expenditure as well
as the compensation arrangement available under existing law.

59. The Administration considers that section 18 as proposed to be amended
by the Administration is proportionate and reasonable, and strikes a balance
between Hong Kong's obligation to combat terrorist financing and the need to
compensate the aggrieved.  The reasons are as follows -

(a) person "wrongfully" specified by the Government can appeal to
the Court of First Instance under section 17 of the Ordinance to
revoke the specification order.  Under the appeal procedure, the
Government will bear the burden of proof and have to satisfy the
Court that the person or property specified is a terrorist/terrorist
associate and whose property is "terrorist property". If the
specification order is revoked under section 17, the affected
person will be able to satisfy the Court pursuant to section
18(2)(a) or (b) that he or the property in question is not a
terrorist/terrorist associate or terrorist property, as the case may
be. Accordingly, for practical purpose, compensation will be able
to be claimed if the Government cannot satisfy the Court that its
original specification was correct;
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(b) the provision of "default" as proposed to be adopted in section
18(2)(c) and new section 18(2B)(a) is consistent with the
common law position that something more than negligence has to
be established on the part of the Government; and

(c) anti-terrorism laws in other major common law jurisdictions do
not provide for compensation for "incorrect" Government
specification or freezing.

60. Hon Albert HO has indicated his intent to move CSAs to clause 14 to
delete the requirement for proving default on the part of any person concerned
in obtaining the relevant specification, and to provide that the Court shall not
order compensation to be paid unless it is satisfied that there has not been any
default or misconduct on the part of the applicant.

Committee Stage amendments

61. The CSAs to be moved by S for S are in Appendix V.  The CSAs
proposed by Hon Albert HO and Hon Margaret NG are in Appendices VI and
VII.

Issues to be mentioned by the Administration during resumption of Second
Reading debate

62. The Administration has agreed to mention the following during the
resumption of the Second Reading debate on the Bill -

(a) the proposed deletion of the definition of "public body" does not
exempt a public body from a requirement to furnish information
or produce materials in accordance with a court order issued
under new sections 12A and 12B (paragraph 14 above refers);

(b) the formulation of paragraphs (a), (b) and (c) of new section
11G(1) would not become a standard provision for defining "an
act by any person occurs in connection with the commission or
attempted commission of any of the acts" for general application
in other local legislation (paragraph 39 above refers); and

(c) the Administration will review the reporting requirements under
section 12 of the Ordinance and section 25A of DTRPO and
OSCO in the context of the exercise to put in place FATF's Forty
Recommendations which is scheduled to start in 2004-05
(paragraph 45 above refers).
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Recommendation

63. Subject to the CSAs to be moved by the Administration, the Bills
Committee supports that the Second Reading debate on the Bill be resumed on
30 June 2004.

Advice sought

64. Members are invited to note the recommendation of the Bills
Committee in paragraph 63 above.

Council Business Division 2
Legislative Council Secretariat
17 June 2004
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Draft  

UNITED NATIONS (ANTI-TERRORISM MEASURES)(AMENDMENT) BILL 2003 

 

COMMITTEE STAGE 

 

Amendments to be moved by the Secretary for Security 

 
Clause  Amendment Proposed 

Long title (a) By deleting “empower the Secretary for Security to 

authorize” and substituting “provide for”. 

 (b) By deleting “to repeal and replace section 10 of that 

Ordinance so that the new section 10 reflects the substance of 

this provision as proposed by the Administration during the 

committee stage of the Bill which became that Ordinance 

upon enactment” and substituting “to revise the definition of 

“terrorist act” and the offences relating to financing and 

supplying weapons to terrorists and membership of specified 

groups”. 

(c) By deleting “of authorized officers”. 

 (d) By adding “; in relation to compensation, to change “serious 

default” to “default”, to extend compensation to seizure of 

property and to preserve common law remedies” after 

“terrorist property” where it last appears. 

 

New By adding – 

  “1A. Long title amended 

    The long title to the United Nations (Anti-Terrorism 

Measures) Ordinance (Cap. 575) is amended by adding “, and 

in that connection, to permit the implementation of the United 

Appendix V
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Nations International Convention for the Suppression of 

Terrorist Bombings, the United Nations Convention for the 

Suppression of Unlawful Acts Against the Safety of Maritime 

Navigation and the United Nations Protocol for the 

Suppression of Unlawful Acts Against the Safety of Fixed 

Platforms Located on the Continental Shelf” after “acts”.”. 

 

2 (a) By deleting “of the United Nations (Anti-Terrorism Measures) 

Ordinance (Cap. 575)”. 

 (b) In paragraph (a) by adding – 

“(ia) in the definition of “terrorist act”, in paragraph 

(a) – 

(A) in subparagraph (i) – 

 (I) by repealing “(including, in the 

case of a threat, the action if 

carried out)” and substituting “is 

carried out with the intention of, 

or the threat is made with the 

intention of using action that 

would have the effect of”; 

 (II) in sub-subparagraphs (A) and (B), 

by repealing “causes” and 

substituting “causing”; 

 (III) in sub-subparagraph (C), by 

repealing “endangers” and 

substituting “endangering”; 
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 (IV) in sub-subparagraph (D), by 

repealing “creates” and 

substituting “creating”; 

 (V) in sub-subparagraphs (E) and (F), 

by repealing “is intended seriously 

to interfere with or seriously to 

disrupt” and substituting 

“seriously interfering with or 

seriously disrupting”; 

(B) in subparagraph (ii) – 

 (I) by repealing “是”; 

 (II) in sub-subparagraph (A), by 

repealing “擬強迫特區政府或擬” 

and substituting “的意圖是強迫

特區政府或”; 

 (III) in sub-subparagraph (B), by 

adding “是” before “為推”;”.  

 (c) In paragraph (a)(iii) – 

  (i) by deleting the proposed definition of “authorized 

officer” and substituting – 

““authorized officer” (獲授權人員) means – 

(a) a police officer; 

(b) a member of the Customs and 

Excise Service established by 

section 3 of the Customs and 

Excise Service Ordinance 

(Cap. 342);  



4 
 

(c) a member of the Immigration 

Service established by section 

3 of the Immigration Service 

Ordinance (Cap. 331); or 

(d) an officer of the Independent 

Commission Against 

Corruption established by 

section 3 of the Independent 

Commission Against 

Corruption Ordinance (Cap. 

204);”; 

  (ii) in the proposed definition of “premises” in paragraph 

(b) by deleting “removable” and substituting 

“movable”; 

  (iii) by deleting the proposed definition of “public body”; 

  (iv) by deleting the semicolon at the end and substituting a 

full stop. 

 (d) By deleting paragraph (b). 

 

4 By deleting the clause. 

 

5 (a) By deleting paragraph (a)(ii) and substituting – 

  “(ii) by repealing “the funds, direct that the funds 

not be made available, directly or indirectly, to 

any person” and substituting “the property, 

direct that a person shall not, directly or 

indirectly, deal with the property”;”. 

 (b) In paragraph (g) by adding - 
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   “(11) The Secretary may exercise the powers 

under subsection (10) only if he has reasonable cause to 

suspect that the relevant property will be removed from 

the HKSAR. 

   (12) In subsection (1), “deal with” (處理), in 

relation to property, means – 

(a) to receive or acquire the property; 

(b) to conceal or disguise the property 

(whether by concealing or disguising 

its nature, source, location, 

disposition, movement or ownership 

or any rights with respect to it or 

otherwise); 

(c) to dispose of or convert the property; 

(d) to bring into or remove from the 

HKSAR the property; or 

(e) to use the property to borrow money, 

or as security (whether by way of 

charge, mortgage or pledge or 

otherwise).”.  

 

New By adding – 

  “5A. Prohibition on provision or collection of  
    funds to commit terrorist acts 

  Section 7 is amended by repealing everything after “, 

funds” and substituting – 

  “– 
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  (a) with the intention that the funds be 

used; or  

  (b) knowing that the funds will be used, 

  in whole or in part, to commit one or more terrorist 

acts (whether or not the funds are actually so used).”. 

 

  5B. Prohibition on making funds, etc.  
   available to terrorists and 
   terrorist associates 

    Section 8 is amended by repealing everything after 

“person” where it secondly appears and substituting 

“knowing that, or being reckless as to whether, such person is 

a terrorist or terrorist associate.”. 

 
  5C. Section substituted 

    Section 9 is repealed and the following substituted – 

“9. Prohibition on supply of weapons to  
terrorists and terrorist associates 

A person shall not provide or collect, by any 

means, directly or indirectly, weapons – 

(a) with the intention that the weapons 

be directly or indirectly supplied to 

or otherwise used; 

(b) knowing that the weapons will be 

directly or indirectly supplied to or 

otherwise used; or 

(c) being reckless as to whether the 

weapons would be directly or 
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indirectly supplied to or otherwise 

used, 

by a person and knowing that, or being reckless as to 

whether, such person is a terrorist or terrorist 

associate.”.”. 

 

6 By deleting the proposed section 10 and substituting –  

  “10. Prohibition on recruitment, etc. to a body 
specified in a section 4(1) or (2) notice or a  
section 5(2) order 

(1) A person shall not – 

(a) recruit another person to become a 

member; or  

(b) become a member, 

of a body specified in a notice published in the Gazette under 

section 4(1) or (2) or an order published in the Gazette under 

section 5(3), knowing that, or being reckless as to whether, it 

is a body specified in such a notice or order (as the case may 

be).   

(2) In subsection (1), “body” (團體) means a body 

of persons, whether corporate or unincorporate.”. 

 

7 (a) In the proposed section 11B –  

  (i) in subsection (1) by adding “unlawfully and 

intentionally” after “not”; 

  (ii) in subsection (2) by adding “unlawfully and 

intentionally” after “not”; 

  (iii) in subsection (2)(a) by deleting “the destruction of 

all or part” and substituting “extensive destruction”; 
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  (iv) by deleting subsection (2)(b) and substituting – 

   “(b) where such destruction results in or is 

likely to result in major economic loss.”. 

 (b) In the proposed section 11D – 

  (i) in paragraph (b) by deleting “or” at the end; 

  (ii) by adding – 

     “(ba) a ship owned or operated by the 

Government when being used for 

customs or police purposes; or”. 

 (c) In the proposed section 11E(1) by deleting “, without lawful 

excuse,” and substituting “unlawfully and”. 

 (d) In the proposed section 11F(1) by deleting “, without lawful 

excuse,” and substituting “unlawfully and”. 

   

8 In the proposed section 12(6) – 

  (a) in paragraph (a) by adding “, for the purpose of 

preventing and suppressing the financing of terrorist 

acts” after “Corruption”; 

  (b) by deleting paragraph (b) and substituting – 

    “(b) by any authorized officer to the authorities 

or persons responsible for investigating or 

preventing terrorist acts, or handling the 

disclosure of knowledge or suspicion that 

any property is terrorist property, of any 

place outside the HKSAR which the 

authorized officer thinks fit, for the purpose 

of preventing and suppressing the financing 

of terrorist acts.”. 
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9 (a) In the proposed section 12A – 

(i) in subsection (1) by deleting “An authorized 

officer” and substituting “The Secretary for 

Justice”; 

(ii) in subsection (3)(c) – 

 (A) by deleting “authorized officer” where it 

first appears and substituting “Secretary 

for Justice”; 

 (B) in subparagraph (i) by deleting “the 

authorized officer” and substituting “an 

authorized officer”; 

 (C) by deleting subparagraph (ii) and 

substituting – 

“(ii) to produce any material, or 

any material of a class, that 

reasonably appears to the 

Secretary for Justice to be 

relevant to the investigation,”; 

(iii) in subsection (5) – 

 (A) by deleting “an authorized officer” where 

it first appears and substituting “the 

Secretary for Justice”; 

 (B) by deleting “the authorized officer” where 

it first appears and substituting “an 

authorized officer”; 
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 (C) by deleting “the authorized officer” where 

it secondly appears and substituting “the 

Secretary for Justice”; 

(iv) by deleting subsection (6) and substituting – 

 “(6) Where an order under 

subsection (2) authorizes the Secretary for 

Justice to require a person to produce any 

material that reasonably appears to the 

Secretary for Justice to be relevant to the 

investigation or be of a class that is so 

relevant, the Secretary for Justice may by 

one, or more than one, notice in writing 

served on that person require him to 

produce at a specified time and place, or at 

specified times and places, any specified 

material that reasonably appears to him to 

be so relevant or any material of a specified 

class that reasonably appears to him to be so 

relevant.”; 

(v) in subsection (7)(a)(v) by deleting “an authorized 

officer” and substituting “the Secretary for 

Justice”; 

(vi) in subsection (7)(c) by deleting “subsections (8), 

(9) and (10)” and substituting “subsection (8)”; 

(vii) by deleting subsections (9) and (10);  

(viii) in subsection (11) by deleting “A person” and 

substituting “Subject to section 2(5)(a), (b) and 

(c), a person”; 
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(ix) in subsection (12) by deleting everything after 

“except” and substituting “in evidence in 

proceedings under section 14(7F) or under 

section 36 of the Crimes Ordinance (Cap. 200).”.  

(b) In the proposed section 12B – 

(i) in subsection (1) – 

(A) by deleting “An authorized officer” and 

substituting “The Secretary for Justice or an 

authorized officer”; 

(B) by deleting “elsewhere” and substituting “, 

in the case of an application by the 

Secretary for Justice, elsewhere”; 

(ii) in subsection (2) by deleting “subsections (6) and 

(7)” and substituting “subsection (6)”; 

(iii) in subsection (3)(a) by deleting “招引” and 

substituting “招致”; 

(iv) by deleting subsections (7) and (12); 

(v) in subsection (13) by deleting “A person” and 

substituting “Subject to section 2(5)(a), (b) and 

(c), a person”. 

 (c) In the proposed section 12D – 

(i) in subsection (1) by adding “to the Secretary for 

Justice” after “authorized officer”; 

(ii) in subsection (2) – 

 (A) in paragraph (a) by adding “, for the 

purpose of preventing and suppressing a 

relevant offence” after “Corruption”; 
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 (B) by deleting paragraph (b) and 

substituting – 

“(b) to any corresponding person or 

body, where the information 

appears to the Secretary for 

Justice to be likely to assist that 

person or body to discharge its 

functions relating to preventing 

and suppressing offences of a 

similar nature to relevant 

offences; and”. 

 (d) In the proposed section 12G – 

(i) by deleting subsection (1) and substituting – 

 “(1) Where it appears to the Court 

upon the oath of any person that there is 

reasonable cause to suspect that – 

   (a) in any premises there is 

terrorist property; or 

   (b) there is in any premises 

any thing that is, or 

contains, evidence of a 

relevant offence, 

the Court may issue a warrant authorizing 

an authorized officer to enter the premises 

named in the warrant and there to search for 

and seize, remove and detain any terrorist 

property. 
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 (1A) An authorized officer 

executing a warrant issued under subsection 

(1) may use such assistance and force as are 

reasonable and necessary for the purposes 

for which the warrant is issued.”; 

(ii) in subsection (2) by deleting “Any authorized 

officer” and substituting “An authorized officer 

who has entered any premises by virtue of a 

warrant issued under subsection (1)”. 

 (e) By deleting the proposed section 12H. 

 

11 (a) By renumbering the clause as clause 11(3). 

 (b) By adding – 

   “(1) Section 14(2) is amended by adding 

“knowingly” before “contravenes”. 

   (2) Section 14(4) is amended by repealing “or 

(2)” where it first appears.”. 

 (c) In subclause (3) – 

   (i) in the proposed section 14(7H) by adding 

“intentionally and without reasonable excuse” after 

“who”; 

   (ii) in the proposed section 14(7J) by adding “and 

without reasonable excuse” after “intentionally”. 

 

14 (a) By renumbering the clause as clause 14(2). 

 (b) By adding – 

   “(1) Section 18(2)(c) is amended by repealing 

“serious”.”. 
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 (c) In subclause (2) in the proposed section 18(2B)(a) by deleting 

“serious”. 

 

New By adding – 

  “14A. Section added 

   The following is added – 

  “18A. Saving of common law remedies 

  (1) Subject to subsection (2), nothing in 

section 18 affects any remedy available to a person at 

common law.  

  (2) Where a court orders any 

compensation under section 18 or damages at 

common law in respect of any default, the court shall 

take into account, in reduction of the amount of 

compensation or damages, any amount awarded as 

damages or ordered as compensation (as the case may 

be) in respect of that default.”.”. 

 

19 In the Form in the proposed Schedule 2 –  

 (a) in paragraph 4 – 

   (i) by deleting “an authorized officer” where it 

first appears and substituting “the Secretary 

for Justice”; 

   (ii) in subparagraph (b) by deleting everything 

after “appears to” and substituting “the 

Secretary for Justice to be relevant to the 

investigation or be of a class that is so 

relevant.”; 
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 (b) by deleting “Authorized officer” and substituting “for 

and on behalf of the Secretary for Justice”. 

 

 In the proposed section 25A(9) – 

(a) in paragraph (a) by adding “, for the purpose of 

combating drug trafficking” after “Corruption”; 

(b) by deleting paragraph (b) and substituting – 

    “(b) by any authorized officer to the 

authorities or persons responsible for 

investigating or preventing drug 

trafficking, or handling the disclosure of 

knowledge or suspicion on property 

relating to drug trafficking, of any place 

outside Hong Kong which the authorized 

officer thinks fit, for the purpose of 

combating drug trafficking.”. 

 

 In the proposed section 25A(9) – 

  (a) in paragraph (a) by adding “, for the purpose of 

combating crime” after “Corruption”;  

  (b) by deleting paragraph (b) and substituting – 

    “(b) by any authorized officer to the 

authorities or persons responsible for 

investigating or preventing crime, or 

handling the disclosure of knowledge or 

suspicion on property relating to crime, of 

any place outside Hong Kong which the 

Schedule, 
section 2 

Schedule,  
section 1 
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authorized officer thinks fit, for the 

purpose of combating crime.”. 

 

 





Appendix VII

UNITED NATIONS

(ANTI-TERRORISM MEASURES)(AMENDMENT) BILL 2003

COMMITTEE STAGE

Amendments to be moved by the Honourable Margaret NG

Clause Amendment Proposed

Long Title By adding “, and to restrict the circumstances in which disclosure

is required under section 12(1) of that Ordinance” after “may be

disclosed”.

New By adding –

“7A Disclosure of knowledge or suspicion that property is

terrorist property, etc.

Section 12(1) is repealed and the following substituted –

      “(1) Where a person knows or suspects on the basis

of information or other matter which comes to his attention

in the course of a trade, profession, business or employment

that any property is terrorist property, then the person shall

disclose to an authorized officer the information or other

matter on which the knowledge or suspicion is based as

soon as is practicable after that information or other matter

comes to a person’s attention.”.”.


