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Report of the Subcommittee on juvenile justice system

Purpose

This paper reports on the deliberation of the Subcommittee on juvenile
justice system (the Subcommittee).

Background

2. The Law Reform Commission (LRC) in its Report on "Minimum Age of
Criminal Responsibility in Hong Kong" recommended, among other things, that
the age of criminal responsibility should be raised from seven to 10, and that the
Administration should conduct a general review on the juvenile justice system in
Hong Kong. The purpose of the review is to ensure that there are effective
alternatives to prosecution that on the one hand provide adequate security to the
community, and on the other hand prevent errant youngsters from degenerating
into hardened criminals.

3. On 12 November 2001, the Juvenile Offenders (Amendment) Bill 2001
was introduced into the Legidative Council (LegCo) to implement the
recommendation of the LRC to raise the minimum age of criminal responsibility
from seven years of age to 10 years of age. A Bills Committee was formed to
study the Bill and its report was tabled in LegCo on 12 March 2003. The Bill
was passed by LegCo on the same day. A copy of the report of the Bills
Committeeisin Appendix I.

4. Members of the Bills Committee had different views on the proposal in
the Bill to raise the minimum age to 10 years. Some members were in support
of the proposal, while some other members were in favour of raising the
minimum age of criminal responsibility to 12 years, pending the outcome of the
review on the juvenile justice system recommended by LRC. The
Administration advised the Bills Committee that City University of Hong Kong



had been commissioned to conduct a consultancy study on the measures adopted
by overseas countries in handling unruly children below, and juveniles above, the
minimum age of criminal responsibility. The information would facilitate the
Administration to identify measures to fill the gap of provision of services for
children and juveniles at risk after the minimum age is raised to 10 years. The
Administration maintained the view that the minimum age should be raised to 10
years in the first instance, and would propose raising the age further from 10 to
12 after taking into account the findings of the consultancy study.

5. The Bills Committee suggested that the Panel on Administration of Justice
and Legal Services should follow up -

(@ improvements, if any, to the existing juvenile court system and
proceedings; and

(b)  therecommendations of the consultancy study.

6. The Consultancy Report entitled "Measures Alternative to Prosecution for
Handling Unruly Children and Young Persons : Overseas Experiences and
Options for Hong Kong" (the Consultancy Report) was published in August 2003.
It examined the systemsin six overseas jurisdictions, namely, Singapore, England
and Wales, Belgium, Canada, Australia (Queensland) and New Zealand, and put
forward certain recommendations on measures alternative to prosecution for
handling unruly children and young offenders in Hong Kong. The
Administration has set up an inter-departmental group comprising representatives
from the Security Bureau, Health, Welfare and Food Bureau, Education and
Manpower Bureau (EMB), Social Welfare Department (SWD), the Police and
Department of Justice (DoJ) to consider how to take forward the
recommendations in the Consultancy Report.

7. To follow up the recommendations of the Bills Committee in paragraph 5
above, the Panel on Administration of Justice and Legal Services and the Panel
on Security held ajoint meeting on 27 October 2003 to receive a briefing by the
Administration on the Consultancy Report. As the policy issues arising from
the Consultancy Report straddle the policy portfolios of a number of bureaux, the
two Panels recommended that the House Committee should set up a
subcommittee to follow up the relevant issues.

The Subcommittee

8. At the meeting of the House Committee on 7 November 2003, Members
agreed to form a subcommittee to follow up the policy issues arising from the
review on juvenile justice system. A membership list of the Subcommitteeisin
Appendix Il. A list of the papers considered by the Subcommittee is in
Appendix I11.



9. Under the chairmanship of Hon Margaret NG, the Subcommittee has held
five meetings to discuss relevant issues. At two of these meetings, the
Subcommittee received views from deputations on the Consultancy Report, as
well as the Administration's overall responses to the recommendations of the
Consultancy Report and the issues raised by the Subcommittee and deputations
respectively. A list of the deputations together with the 16 written submissions
received from themisin Appendix IV.

Deliberation of the Subcommittee
The Consultancy Report

10.  The Administration and a Consultant from the research team briefed the
Subcommittee on the Consultancy Report which covers the following major

aspects -

(@  in-depth research on the measures aternative to prosecution
adopted in the six selected overseas jurisdictions for handling
unruly children and young persons;

(b)  an assessment of the effectiveness of such measures in preventing
and diverting children and young persons from going astray;

(c)  the casefor introducing new measures alternative to prosecution of
unruly children and young personsin Hong Kong; and

(d)  six specific options proposed for Hong Kong.

Chapter 12 of the Consultancy Report on "A summary of the research findings
and recommendations® isin Appendix V.

11. The Consultancy Report suggests that there is a genera trend in juvenile
justice systems overseas to shift from punitive and retributive approaches and
from purely welfare models to a new emphasis on restorative and reintegrative
practices. Restorative and reintegrative practices involve the offenders taking
responsibility for offending; repairing harm; reintegrating offenders, victims and
the community; and the empowerment of all those affected by what has happened
including the offenders, families, victims and the communities. The objectives
are to provide for more effective means for addressing the needs of the offenders
and the victims as well as their families, preventing re-offending and achieving
reintegration of the offenders into the society.

12. The Consultancy Report recommends six options on diversionary
measures aternative to the prosecution of children and young persons in Hong
Kong. The Consultants hope that the report can provide a road map for Hong



Kong which will lead to the development of a new juvenile justice system
incorporating the principles and practices of restorative justice.

13. The Administration has considered the Consultants' recommendations and
proposed to implement a number of enhanced measures to further strengthen the
support to unruly children and young offenders. The deliberation of the
Subcommittee on the six options recommended in the Consultancy Report and
the enhanced support measures proposed by the Administration is summarized in
paragraphs 14 to 44 below.

Four options recommended for children below the minimum age of criminal
responsibility of 10

Police Child Support Service (PCSS)

14.  The Consultancy Report proposes that a PCSS be launched to assist unruly
children with the consent of the parents. Frontline Police officers should give
immediate support to children-at-risk. Sometimes, suitable diversionary actions
of afairly minimal kind can be taken, e.g. arranging for the parent/child to make
an apology or to help the victim.  Where more difficulties are encountered, the
Police may refer the child, through SWD, to attend an Empowerment Programme
organized by an Integrated Children and Youth Services Centre (ICYSC) or a
Family Support Conference organized by an Integrated Family Service Centre.
The Police may also initiate a Care or Protection Order if a child or family is
uncooperative in the process.

15. The deputations generally support the introduction of a PCSS. Some
deputations have expressed the view that since frontline Police officers play a key
role in handling cases of unruly children who came to their attention, they should
receive relevant training such as in child psychology and basic counselling skills.
Some deputations are of the view that the Police should not act passively in
handling unruly children below the age of 10 despite the fact that the minimum
age of crimina responsibility has been raised, as this could send a wrong
message to unruly children and their families that the Police can do nothing until
the offenders have reached the age of 10. The deputations consider that the role
of the Police in referring children and young offenders to seek follow-up support
services should be strengthened, and that there should be greater collaboration
between the Police, the educational sector and non-government organizations
(NGOs).

16. The Administration has explained that with the raising of the minimum
age of criminal responsibility to 10, children over seven but below 10 can no
longer be prosecuted. In its view, any formalized programmes initiated and
arranged by the Police to target at children in this age group may be criticized as
tantamount to lowering the age of criminal responsibility to below 10, or for
implicating such children. However, the Police are prepared to extend their



Juvenile Protection Section (JPS) service, currently only available to youngsters
over 10 years of age, to those below 10 if the circumstances of the case so justify.
Subject to parental consent, JPS supervision visits would be made to the unruly
children for a maximum of two years. With parental consent, the case can also
be referred to SWD for assessing and following up the support services required.
The need for a Care or Protection Order will be thoroughly assessed by social
workers having regard to the individual circumstances of the child concerned and
his/her family.

17.  The Administration has informed the Subcommittee that since 1 October
2003, it has strengthened police referrals of unruly children below 10 and
juveniles to service providers for follow-up support services with parental
consent. District Social Welfare Officers of SWD and School Development
Officers of the Careers Guidance and Home School Cooperation Section of EMB
are designated as contact points at the district level to take up referrals from the
Police. Moreover, as recently confirmed by legal advice, the Police can refer
personal data of unruly children under 10 to SWD for follow up on the children's
well-being, when prevention of injury to life is at issue, even in the absence of
parental consent. Hence, the Police will make cross-departmental referrals for
unruly children and young offenders even without parental consent if the Police
assess that there is a need to do so.

18. The Administration has further advised the Subcommittee that since
October 2003, the Police have enhanced the accessibility of professiona support
services for unruly children below 10 who have come to Police attention by
providing them and their parents with an information leaflet containing useful
information on a wide range of services provided by both Government
departments and NGOs. Such services include counselling for those with
emotional problems, hotlines to seek information and immediate help, advice on
education and career opportunities, and assistance for those with drug-related
problems. The Administration has pointed out that the content of the
information leaflet would be further enriched to include website addresses of
major youth-related NGOs which organize programmes for juveniles and their
families.

19. Some members of the Subcommittee have pointed out that there is a gap
in the provision of services for unruly children who have committed minor
offences where the parents take no proper action to rectify the children's
behaviour and do not consent to receiving follow-up support services. They are
of the view that the Government should have arole to play in dealing with such
Cases.

20. The Administration considers that in all cases, even when the offence is
considered to be minor and isolated, and there are no other factors justifying a
referral without parental consent, the child and the parents/guardians would be
given information on how to obtain support services. There are awide range of



programmes provided under the various schemes run by Government and NGOs
for unruly children and young offenders. The Administration would continue to
enhance services in this regard to provide assistance to parents and their children
including those who have committed minor offences and not been referred to
SWD for follow-up services. The Administration has also explained that a
balance has to be carefully struck between rendering assistance to children under
the minimum age of criminal responsibility and their parents, and avoiding
"excessive" intervention targeted at them against their wish when the wrongful
act is considered to betrivial.

Family Support Conferences (FSCs)

21. The Consultancy Report recommends that upon referral by the Juvenile
Court in processing an application for a Care or Protection Order or by the Police
with parental consent, SWD may organize a FSC to draw together an unruly child
aged below 10 (but not with the victim), the child's family and representatives of
potential professional service providers to formulate welfare plans and provide
greater support to the unruly child to prevent re-offending. A Care or Protection
Order may be issued if the child and his family members disagreed or failed to
attend the conference.

22.  The Administration considers that the recommendation is worth pursuing.
The Administration advises that it has introduced, since October 2003, a pilot
scheme on Family Conferences (FCs) for juveniles aged between 10 and below
18 to bring together the offenders cautioned under the Police Superintendent's
Discretion Scheme (PSDS), their family members and professionals from the
relevant Government departments/NGOs to assess the needs of the offenders and
draw up afollow-up action plan to address the needs identified. The criteria for
convening a FC are asfollows -

(@  the Police Superintendent exercising the caution under the PSDS
considers that the juvenile is in need of the services of three or
more parties, e.g. the Police (JPS), SWD, EMB, NGOs, Department
of Health, Hospital Authority etc; or

(b)  thejuvenileisgiven asecond or further caution under PSDS.

The FCs operate on a voluntary basis with the consent of the parents/guardians of
the juveniles. The decision as to whether a FC should be convened in a
particular case is vested in SWD, subject to the case-in-question meeting the
criteria of conducting FC.

23.  The Administration has further informed the Subcommittee that subject to
a positive outcome of a review to assess the effectiveness of FCs one year after
the implementation of the scheme, and the feasibility of extending FCs to
children under 10 years of age within the existing legal framework, the



Administration stands ready to launch FCs for unruly children under 10 years of
age who are assessed to be in need of services of three or more parties and whose
parents consent to this course of action. Besides, the need for a Care or
Protection Order will be thoroughly assessed by social workers having regard to
the individual circumstances of the child concerned and hig/her family. The
disagreement or non-attendance of the child and/or hisher parent(s) at the FC
alone may not necessitate the application for a Care or Protection Order.

24.  While generally in support of the consultants proposal to introduce FSCs,
some deputations opine that detailed guidelines and criteria for assessing the need
for holding FSCs should be developed, and the roles and responsibilities of the
participating parties should be clearly defined. Adequate specialized training
should be provided to the persons who chair the FSCs.

Empowerment programmes for unruly children

25. The Consultancy Report suggests that the Police may, with parental
consent, refer an unruly child to SWD to receive empowerment programmes
provided through the established network of selected ICY SCs with an am to
reducing offending and anti-social behaviour. Under the empowerment
programmes, which would be coordinated and monitored by SWD, the unruly
children will be provided with a range of purposeful activities that combine
recreational activities, social group and life skills training including anti-theft
awareness, enhancement of self-esteem and resistance to peer pressure. The
Police or SWD could revert to initiate a Care or Protection Order if the parents
disagree or the child failsto attend the programme.

26.  The deputations generally support the proposal. Some deputations have
suggested that the empowerment programmes could be incorporated into the
existing programmes of ICY SCs so as to avoid an undesirable labelling effect on
the children receiving the empowerment programmes. Some deputations have
stressed that it is necessary to ensure that the social workers involved will be
adequately equipped with the knowledge and skills for assessing the children's
needs and counselling them.

27.  The Administration has explained that the proposal to organize tailor-
made programmes solely for unruly children would be difficult to implement as
the children may reside in different areas and display behavioural problems at
different times. The proposa may not be the best way of using scarce public
resources. The Administration supports some deputations suggestion to
incorporate empowerment programmes for unruly children into the existing
programmes run by various agencies, including the programmes of ICY SC¢/
Integrated Family Service Centres/outreaching socia work teams, etc. The
Administration considers that it would be more practicable and cost-effective for
the social worker concerned to decide what programmes would best meet the
needs of the children. Besides, instead of issuing a Care or Protection Order



whenever the parents or the child fails to attend the programme, the need for such
an Order will be thoroughly assessed by socia workers having regard to the
individual circumstances of the child concerned and his’her family.

Community alternatives to institutional placements

28. The Consultancy Report proposes that when parents have difficulties in
providing care of adequate standard for their children, suitable placements with
kin or in foster families should be explored as an alternative to the larger
residential homes that are currently being used for many children in such cases.

29.  The deputations support the proposal and consider that adequate support
should be provided to help foster families deal with the problems of unruly
children.

30. According to the Administration, SWD will continue with its present
approach that children should remain with their own families as far as possible.
Where out-of-home care has to be considered, the children should be placed in a
home-like environment, e.g. with relatives, in foster homes or small group homes.
SWD has increased the number of foster care places and small group homes over
the yearsand it isnot in lack of such provision. A total of 165 foster care places
(including 45 emergency foster care places) were introduced in 2002-03 and
2003-04. Asat June 2004, the total number of subvented foster care places and
small group home places was 745 and 952 respectively. Placement of unruly
children in a foster home is assessed against the children's needs, the extent of
their behavioural problems, the readiness and acceptance of the foster parents and
their ability to cope with the children's problems, etc.

Two options recommended for young offenders aged between 10 to below 18

Family Group Conferences (FGCs)

31. The Consultancy Report proposes that legislative amendments should be
introduced for the setting up of a separate unit attached to SWD with its own
field staff with adequate training to organize FGCs for juveniles aged 10 to 17
years in cases where the offence committed is a serious one. The basic purpose
of aFGC isto consider ways to make the offender accountable for his acts, repair
harm done to the victim and devel op follow-up plan to guard against re-offending.
Under the proposal, a FGC would be held upon referral by -

(@ the Police and the DoJ as a pre-charge diversion (in lieu of
prosecution) for offences which are relatively serious and for
juveniles who have a history of previous offending. If no
agreement could be reached on the follow-up plan or the agreed
tasks are not completed, the Police and DoJ may consider
prosecution; or



(b)  the court as a pre-sentence diversion (not as an aternative to
prosecution but to provide an opportunity for the offender to be
accountable for their behaviour before the Court makes a decision).

32.  On the composition of FGCs, the Consultancy Report suggests that it
should include the conference facilitator, the offender and offender's family
members, the victim and the victim's supporters, a Police Youth Officer, and any
significant persons related to both the victim and the offender.

33.  The deputations generally support the recommended introduction of FGCs
as arestorative measure for young offenders, with involvement of the victims and
other relevant parties. Some deputations suggest that -

(@ mandatory participation in FGCs should be imposed on the
offenders and their parents under special circumstances,

(b)  there should be legidative provisions providing that the offenders
may be brought back to criminal justice system if they fail to
behave or complete the tasks assigned by FGCs;

(c) FGCs may be implemented by phases with development of clear
guidelines and specialized training to the personnel concerned
including the facilitator of the conference; and

(d)  assessment panels could be established on aregiona basis to assess
the needs of young offenders and recommend follow-up services
and measures to deal with them.

34. The Administration has responded that the voluntary FC pilot scheme for
cautioned juveniles implemented since October 2003 (paragraph 22 above) is
similar to the proposed FGCs in that both seek to provide more comprehensive
and professional assessment of service needs and make recommendations on
support programmes for young offenders. The needs of the families would also
be looked into. The participation of the parents is a prerequisite for convening
FCs and parents' involvement is emphasized throughout the process of FCs.
With regard to training in the operation of FCs, SWD will be organizing sharing
sessions for social workers taking part in FCs.

35. Concerning the deputations suggestion to set up regional assessment
panels, the Administration takes the view that the functions of the proposed
assessment panels are similar to those of the existing FCs or the proposed FGCs,
which seek to provide a forum for cross-sectoral and inter-disciplinary
assessment of the needs of unruly children/young offenders and make
recommendations on the appropriate follow-up services or programmes. The
establishment of assessment panels would therefore be a duplication of efforts,
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and may unnecessarily prolong the process that unruly children/young offenders
will have to go through before they and their parents will receive appropriate
services or participate in suitable programmes.

36. Some deputations have pointed out that the FGCs proposed in the
Consultancy Report are intended to be developed as a pre-charge/pre-sentence
diversionary option to deal with offenders who have committed more serious and
persistent offences. The proposal incorporates a restorative justice approach
aimed at making the offenders accountable and taking responsibility for their
conduct and repairing the harm done to the victims. The process of FGCs also
involves the participation of the victims or their representatives among others,
and may well include other concerned parties in the community, in agreeing on
the remedial tasks to be performed by the offenders. FGCs also serve as a
forum for making recommendations for the consideration of the court. In the
views of the deputations, the proposed FGCs differ significantly from the pilot
FC scheme in that FCs operate on an entirely voluntary basis, deal with relatively
minor offences committed by cautioned juveniles, and do not involve
participation of the victims and their families. The pilot FC scheme, therefore,
cannot fulfil the functions of FGCs. The deputations consider that the option of
FGCs should be actively explored.

37.  With regard to the pilot FC scheme, some deputations agree that FCs
could be used to deal with relatively minor offences, and welcome the
Administration’s plan to extend the scheme to unruly children under 10. They
opine that to maximize the effectiveness of the scheme, enhanced efforts should
be made to explain clearly to the children/young offenders and their parents the
purpose and operation of FCs and to encourage them to participate actively in the
process. The procedures for convening FCs and making referrals should be
simplified so that appropriate assistance and services could be provided speedily,
and the follow-up actions should be effectively reviewed and monitored. Some
deputations consider that regardless of the decision on whether a FC should be
held, the case in question should be referred to social workers of the Community
Support Services Scheme for follow-up. Non-governmental social service
organizations should also be allowed to make recommendations to SWD on the
necessity of holding FCs for specific cases as they seefit.

38. Some deputations have also suggested that for those offenders who have
committed a second offence, the Police should refer the case to SWD for
assessing the need for a FC, prior to issuing a caution under the PSDS.  In their
view, this would make the offenders and their parents more cooperative and more
willing to participate in FCs. One deputation has suggested that the welfare
sector be involved in the review of the pilot FC scheme.

39. The Subcommittee has noted that section 15(1) of the Juvenile Offenders
Ordinance (Cap. 226) provides for a variety of alternatives with which the court
may deal with children or young persons found guilty, including dismissing the
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charge and discharging the offender on his entering into a recognizance. Some
members have suggested that the Administration and the Judiciary should review,
as a lega policy issue, whether the court should make use of such aternatives
more frequently in disposing cases in appropriate circumstances. The
possibility of introducing legislative means to provide the court with additional
alternative measures to deal with young offenders should also be explored.

40. Some other members have suggested that the Administration should
consider implementing a pilot scheme to test the effectiveness of FGCs. They
propose that the Police, SWD and DoJ should jointly decide whether an offender
should be referred to a FGC or be prosecuted. Some members have expressed
concern about the possibility of Police officers exercising excessive power in
view of the important role they play in referring offence cases for follow-up
action. The members consider that it is important that frontline Police officers
should be made well aware of their responsibilities and powers to ensure that
they can handle cases in a proper manner. Some members have urged the
Administration to strengthen the referral and follow-up mechanism, particularly
the systematic liaison between the Police, SWD and NGOs.

41. The Administration has explained that the suggestions regarding
restorative justice and the proposed FGCs as a diversionary measure would
impact on the current juvenile justice system. The Administration would
consider the relevant issuesin the light of -

(@ the review on the pilot FC scheme for cautioned offenders
(paragraph 22 above); and

(b)  the feedback from the Judiciary Administration and DoJ on the
development of a new juvenile justice system (paragraph 49
below).

As regards the role of the Police, the Administration advises that it would be
carefully assessed in implementing any new alternative measures.

Empowerment programmes for young offenders

42.  The Consultancy Report proposes that as a pre-prosecution diversion, the
Prosecution may refer young offenders aged from 10 to 17 to receive skills
training and perform voluntary services. Young offenders may also be asked to
undergo empowerment programmes as referred by FGCs.  The programme will
focus on training (60 hours) and community service (for three months). If the
offender fails to complete the programme, the case will be referred back to DoJ
for consideration of prosecution, or to FGCs for consideration of further options,
including referring the case to the court. The Consultancy Report recommends
that the empowerment programmes be run by ICYSCs and be coordinated by
SWD.



43.  Some deputations have suggested that specialized agencies should be set
up to provide the empowerment programmes. Some deputations consider that
existing youth services can be utilized to provide support to the offenders, and
that empowerment programmes should be provided to all young offenders and
their parents. The Administration has responded that it would be more cost-
effective for social workers to arrange for the programmes which are most
suitable to the young offenders, making use of existing support services including
the programmes of ICY SCqIntegrated Family Service Centres/District Youth
Outreaching Social Work Teams etc. These services are available to al young
offenders and their parents if they agree to take part in them.

44.  Some deputations are of the view that empowerment programmes should
be made mandatory for the young offenders, who may be subject to prosecution
if they fail to complete the programmes satisfactorily. The Administration
considers that the proposal is linked to the concept of restorative justice and may
be examined in the context of the coming review on the development of a new
juvenile justice system.

Development of a new juvenile justice system

45. Members have expressed disappointment that the Administration has only
proposed the following enhanced support measures targeted at unruly children
and young offenders, in response to the recommendations of the Consultancy
Report -

(@ extension of JPS to unruly children below the age of 10 if the
circumstances of the case so justify (paragraph 16 above);

(b)  further enhanced referral mechanism between the Police and
SWD/EMB (paragraph 17 above);

(c) improved information leaflet (paragraph 18 above); and

(d)  introduction of the pilot FC scheme for those aged between 10 and
below 18 and possible extension of the pilot scheme to those aged
below 10 (paragraphs 22 and 23 above).

46. Members consider that the Administration has made little progress in the
direction of the development of a new juvenile justice system. This is contrary
to the advice given by the Administration to the Bills Committee on Juvenile
Offenders (Amendment) Bill 2001 that it would consider the findings and
recommendations of the consultancy study in reviewing the juvenile justice
system. Members urge the Administration to take early and positive steps to
take forward the development of a new juvenile justice system featuring
restorative and reintegrative principles and practices, taking into account
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developments in overseas jurisdictions and the views expressed by members and
the deputations.

47.  The deputations are supportive of the move to develop new measures
alternative to prosecution under a restorative justice approach. They consider
that with the increase in the minimum age of criminal responsibility to 10 years,
new options should be explored to prevent early criminalization of young
offenders, and to help to divert them from going further astray. They support
the longer-term development of a new juvenile justice system, which involves the
participation of all concerned parties, based on the underlying principles of
restorative justice. One deputation has cautioned that in contemplating changes
to the existing juvenile justice system, the impact of any new measures on the
rights of the victims, the rights of the accused persons and their families, and the
observance of due process have to be carefully assessed.

48. Some deputations have aso referred to the recommendation of DoJ to
promote the interests of victims of crime and witnesses by introducing a limited
system of restorative justice as an aternative to prosecution for young offenders
aged 10 to 17 (statement made by the Director of Public Prosecutions in his
statement made in April 2004 on "The Yearly Review of the Prosecutions
Division 2003" refers). Under the recommendation, victims and offenders can
meet with the assistance of atrained mediator as part of a healing process. The
deputations urge the Administration to widely consult and involve the relevant
NGOs providing support services to young offenders in taking forward the
recommendation.

49. The Administration has advised the Subcommittee that it is necessary to
approach the findings and recommendations of the Consultancy Report with
cautions because of the far-reaching implications. The Administration considers
that the relatively limited overseas experience to demonstrate the effectiveness of
the proposed alternative measures would have to be examined in the light of the
existing services already in place as well as the social and legal situations in
Hong Kong. The Administration has agreed that it would review the
effectiveness of the pilot FC scheme before deciding on the development of a
new juvenile justice system in consultation with DoJ and the Judiciary
Administration, and report to LegCo in the next term.

Recommendation
50. The Subcommittee recommends that the Administration should consult the
NGOs in the welfare sector on the review of the juvenile justice system in Hong

Kong.

51. The Subcommittee recommends that the Administration should report to
LegCo in the new term on the following matters -



(@  the effectiveness of the enhanced support measures introduced by
the Administration since October 2003; and

(b)  the outcome of the review on the development of a new juvenile
justice system incorporating the principles and practices of
restorative justice.

52. The Subcommittee also recommends that the Administration should
submit its report(s) for the consideration of the relevant Panel(s). Where
considered appropriate, the Panel(s) may recommend to the House Committee for
the setting up of a subcommittee to follow up the relevant issues.

Advice sought

53. Members areinvited to note the recommendation of the Subcommittee.

Council Business Division 2

L egidative Council Secretariat
23 June 2004
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Report of the Bills Committee on
Juvenile Offender s (Amendment) Bill 2001

Purpose

This paper reports on the deliberations of the Bills Committee on the
Juvenile Offenders (Amendment) Bill 2001.

Background

2. Under the Juvenile Offenders Ordinance (Cap 226), it is conclusively
presumed that no child under the age of seven can be guilty of an offence.
Between the age of seven and 14, there is a presumption of doli incapax under
the common law, that is, a child is presumed to be incapable of committing a
crime, unless the presumption is rebutted by the prosecution on proof beyond
reasonable doubt that, at the time of the offence, the child is well aware that his
act is seriously wrong as distinct from an act of naughtiness or childish mischief.
If this presumption is rebutted, full criminal responsibility will be imposed on the
child who can then be charged, prosecuted and convicted for any offence
alegedly committed.

3. In recent years, there have been calls in Hong Kong for the minimum age
of criminal responsibility to beraised. Those favouring a change argue that it is
undesirable to subject young children who are still socialy and mentally
immature to the full panoply of criminal proceedings, with their attendant
sanctions and stigma.  These demands have been echoed by the United Nations
Committee on the Rights of the Child (UNCRC), and by the United Nations
Committee on the International Covenant on Civil and Political Rights (ICCPR).
These bodies have called for areview of thelaw in Hong Kong in the light of the
principles and provisions of the United Nations Convention on the Rights of the
Child and the ICCPR.

4, In 1998, the Law Reform Commission (LRC) was asked to review the law
regarding the minimum age of criminal responsibility and the presumption of
doli incapax and to consider such reforms as might be necessary. Following a
public consultation exercise on the subject in 1999, LRC published its "Report on
the Age of Criminal Responsibility in Hong Kong" in May 2000.



5. The LRC Report recommends, inter alia, that —

(@  the minimum age of criminal responsibility should be raised from
seven to 10 years of age; and

(b)  therebuttable presumption of doli incapax should continue to apply
to children of 10 and below 14 years of age.

The Bill

6. The Bill seeks to implement LRC's recommendation by amending section
3 of the Juvenile Offenders Ordinance (Cap. 226) to raise the minimum age of
crimina responsibility from seven years of age to 10 years of age. It aso
introduces consequential amendments to the Reformatory Schools Ordinance
(Cap. 225).

TheBills Committee

7. At the House Committee meeting on 14 November 2001, Members agreed
to form a Bills Committee to study the Bill. Under the chairmanship of Hon
Margaret NG, the Bills Committee has held seven meetings, including one
meeting to listen to views of deputations. The Bills Committee has also visited
the Central District Police Station and received a briefing on the operation of the
Police Superintendent's Discretion Scheme (PSDS).

8. The Bills Committee has invited the public, and those individuals and
organisations that had previously made submissions to LRC, to give views on the
Bill. A tota of 21 organisations /individuals have made submissionsto the Bills
Committee, and 12 of them have also made oral representations at a meeting of
the Bills Committee.

9. To assist the Bills Committee in its deliberation, the Research and Library
Services Division has prepared two information notes on the legislation and
practices in dealing with juvenile offenders in Canada, the United Kingdom (UK)
and Singapore.

10. The membership list of the Bills Committee is in Appendix |. The list
of organisations and individuals that have given views to the Bills Committee is
in Appendix I1.
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Deliberations of the Bills Committee

Minimum age of criminal responsibility

11. The Bills Committee has discussed the policy considerations for the
legidlative proposal of setting the minimum age of crimina responsibility at 10
years, and retaining the rebuttable presumption of doli incapax for children aged
10 to below 14 years. While the Bills Committee and deputations generally
agree that the existing minimum age of criminal responsibility should be raised,
they have different views on whether the minimum age should be set at 10, 12 or
14 years.

Minimum age of criminal responsibility in other jurisdictions

12. The Bills Committee has noted that there is no authoritative research or
study on what should be the minimum age of criminal responsibility, as it
depends on the social and cultural background of different communities, and the
degree of maturity among children. During its deliberation, the Bills
Committee has made reference to the minimum age of criminal responsibility in
other jurisdictions and their experience.

13. The LRC Report on the Age of Criminal Responsibility in Hong Kong has
pointed out that there is considerable disparity among different jurisdictions as to
the minimum age of criminal responsibility, ranging from seven to 18 years, and
Hong Kong's current minimum age of sevenisat the lowest end.

14. The Bills Committee has noted that in Canada, the minimum age of
criminal responsibility has recently been raised from the established common law
rule of seven to 12 years of age. In the UK, the minimum age of crimina
responsibility is 10 years in England and Wales, and there are a number of
options available to the police and the court for handling a juvenile offender aged
between 10 and 14 years.

15. In Mainland China, a child who has not attained the age of 14 is exempt
from criminal responsibility. Under Article 17, Chapter 2 of the Criminal Law
of the People's Republic of China, a person who has attained the age of 16 shall
be criminally responsible for the crime committed. However, for a person who
Is 14 years of age but isbelow 16 years, and has committed serious offences such
as intentional killing, rape, arson drug trafficking, etc., he will be criminally
responsible for the offence committed.

16. In Taiwan, a child who has not attained the age of 14 years will not be
punished for his act. An order will instead be made for him to be sent to a
rehabilitation centre where rehabilitating education will be provided.

17.  In Singapore, the minimum age of criminal responsibility is seven years.
The Children and Young Persons Act 1993 in Singapore provides a legal basis
for the protection and intervention by relevant authorities if a child (below the
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age of 14) or young person (from 14 years to below 16 years) is found to be
abused or neglected.

18. The Administration is of the view that any attempt to draw conclusions
from comparisons with other jurisdictions in respect of the age of criminal
responsibility should be treated with care. The Administration considers that
the underlying legal framework to which the age of criminal responsibility
applies is of greater significance. In this connection, the Administration has
pointed out that the majority of common law jurisdictions maintain an age of
criminal responsibility of 10 yearsor less.

19. Allist of the age of criminal responsibility in other jurisdictionsis given in
Appendix I11.

Views of organisations and individuals

20. All the 21 organisationg/individuals that have given views on the Bill
support raising the minimum age of crimina responsibility. Of these, 14
support raising it to 10 years, one (the Hong Kong Bar Association) supports
raising it to 12 years, and six are in favour of raising it to 14 years. Some of
them have pointed out that it is the international trend to raise the minimum age
of criminal responsibility.

21.  For those organisations and individuals that support raising the minimum
age of criminal responsibility to 14 years, they are of the view that the
development process of children is such that a child under the age of 14 is unable
to appreciate the gravity and consequences of his actions, nor is the child capable
to comprehend criminal proceedings. The traumatic experience of being
criminally prosecuted and convicted at such a young age will impose a stigma on
a child and destroy his self-esteem which will not do any good to the effective
rehabilitation of the child. Some have also said that the UNCRC has criticised
jurisdictions in which the minimum age is 12 years or less.

22. These deputations have aso pointed out that in other jurisdictions
including the People's Republic of China and Taiwan, the minimum age of
criminal responsibility is set at 14 years. Moreover, other legislation in Hong
Kong such as the Evidence Ordinance and the Criminal Procedure Ordinance
recognise the age of 14 being the age at which a child can reliably be said to have
reached maturity.

23.  Some other organisations and individuals support raising the minimum
ageto 10. Among them, some opine that it is acceptable for the Administration
to adopt a step-by-step approach in raising the minimum age to 10 years in the
first instance, and subsequently raising it to 12 or 14 years after a comprehensive
review on the existing measures for dealing with unruly children. Some of them
consider the Administration’s proposal a pragmatic approach, with afew consider
this a very modest step in the right direction. These organisations and
individuals agree that the present approach strikes a balance between
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safeguarding the interests of children and those of the community, and they also
urge for the provision of more comprehensive support/rehabilitative services for
juvenile offenders. Some of these organisation have expressed the view that
further raising the minimum age to 12 or 14 years in the absence of adequate
support services for those below the minimum age will increase the possibility of
exploitation of children by adult criminals.

24. The Hong Kong Bar Association has given the view that while raising the
minimum age of criminal responsibility to 10 years is the minimum step in the
right direction, it will be more appropriate to raiseit to 12 years.

Members' views

25.  Members of the Bills Committee generally share the view that it is the
responsibility of society and parents to teach children right from wrong and to
assist children in their development. The approach should be to rehabilitate
rather than to punish juvenile offenders, particularly when most of the offences
they committed were of a relatively minor nature (such as shop theft). In this
connection, members consider it important to provide adequate support and
rehabilitative services for juvenile offenders, and not merely amend the law to
raise the minimum age of criminal responsibility.

26. Members have expressed concern whether it is appropriate to bring a child
between 10 and 14 years to formal court proceedings which have adverse effects
on his emotional and psychological development. They consider that criminal
proceedings cannot help a child understand his wrongdoings, and some parents
may advise their children not to admit their wrongdoings for fear of creating a
criminal record of the child. Some members propose that there should be an
aternative mechanism to the criminal court proceedings to facilitate the re-
integration of juvenile offendersinto the community.

27.  The mgjority of members are in favour of raising the minimum age to 12
years, as an interim measure pending the comprehensive review as recommended
by LRC (paragraph 61). These members consider that a child of 10 years old
cannot possibly distinguish the right from wrong, and even for those more mature
children, they cannot fully appreciate the consequences of their wrongdoings and
that of criminal proceedings. They have aso noted that very few children
below 10 years of age were arrested and charged for crime in past years, and
most of the offences committed by children below 12 years of age were not
serious in nature. These members consider that the minimum age should be set
at 12 years, which is the usual age when a child has completed primary school
education and acquired some understanding of the consequences of their acts.

28.  Members who support raising the minimum age of criminal responsibility
to 12 years have stressed the importance for children to receive proper guidance
and services to enable them to re-integrate into the community. They are of the
view that merely raising the minimum age to 10 yearsin law is too modest a step
and will not bring much improvement to the current systems or render more
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protection to the children. They have also urged the Administration to expedite
actions to improve the existing mechanisms for the care and protection of
children below the revised minimum age.

29. Hon TSANG Yok-sing and Hon LAU Hon-chuen, however, consider that
the Administration’s proposal of raising the minimum age to 10 years acceptable,
given that the presumption of doli incapax will be retained for children aged
between 10 and 14, and the Administration has undertaken to conduct a review
on ways to bridge the gap in the provision of services for children below the
revised minimum age. They consider it necessary to ensure adequate services
are available for children below the minimum age of crimina responsibility
before it is raised further. They share the view that without adequate support
services for children at risk and those below the minimum age, there will be a
lower chance for these children to be brought to the attention of professionals and
social workers, as compared with children above the minimum age who are
subject to the existing PSDS and referral systems.

30. At the meeting on 2 December 2002, the Bills Committee took a vote on
whether the minimum age of criminal responsibility should be raised to 10 or 12
years. Six out of the eight members present at the meeting voted in favour of
raising the minimum age to 12 years. The Administration was subsequently
requested to consider whether it would propose the amendments.

31. At the Bills Committee meeting on 22 January 2003, the Administration
informed members that it maintained its view that the minimum age should be
raised to 10 years in the first instance, pending a review to be conducted on the
measures to deal with unruly children. The Administration advised that raising
the minimum age to 12 years could result in possible loss of opportunities for
intervention regarding children at risk, as those below 12 years would be
excluded from the PSDS. The Administration pointed out that according to past
years statistics, there had been a considerable increase in the number of arrested
children aged from 10 years onwards. On average, 478 children aged between
10-11, which was about three times of those aged below 10 (between 7-9), were
arrested for crime in a year during the period 1993-2001. The figure for those
aged 12-13 rose even more significantly to an average of 1 934 during that period,
representing more than 10 times of that for children aged below 10. The
number of juvenile offenders (age 7 to 14) prosecuted and convicted in 1993 to
2001 is provided in Appendix V.

32. The Administration also advised that it had commissioned a consultancy
study on measures in handling unruly children with a view to filling the gap of
provision of services for children and juveniles at risk after raising the minimum
age to 10 years (paragraph 62). The Administration also undertook to propose
raising the age further from 10 to 12 years after completion of the consultancy
study, when putting forward proposals to provide additional supportive measures
for unruly children below the minimum age after taking into account the findings
of the consultancy study (paragraph 62).
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33.  The Bills Committee took a vote at the meeting on whether Committee
Stage amendments (CSAs) should be moved by the Bills Committee to raise the
minimum age to 12 years. Three out of the four members present voted in
favour of the Chairman of the Bills Committee moving CSAs to raise the
minimum age to 12 years.

34.  Hon TSANG Yok-sing indicated at the meeting on 22 January 2003 that
while Members belonging to the Democratic Alliance for Betterment of Hong
Kong (DAB) agreed that the existing system(s) in dealing with juvenile offenders
needed improvements, they were concerned that further raising the minimum age
of criminal responsibility to 12 years might not bring any real benefits to the
young offenders if there were inadequate supportive measures for those below
the minimum age. Members belonging to DAB were therefore in favour of the
Administration's proposal of raising the revised minimum age to 10 years.

Impact on existing services if the minimum age israised to 10 years

35. TheBills Committee has asked about the impact on existing services if the
minimum age is raised. The Administration has advised that raising the
minimum age to 10 years will only have minimal effect on the probation service
and reformatory school service, because no offender aged under 10 years has
been placed on such services in the past few years. In fact, where appropriate,
offenders under the age of 10 years would mostly be put under care or protection
order due to their tender age.

Rebuttable presumption of doli incapax

36. At present, for children who have reached the minimum age of criminal
responsibility and are under 14 years old, there is a rebuttable presumption of
doli incapax under the common law, i.e. a child within this age range is
presumed to be incapable of committing a crime unless the presumption is
rebutted by evidence.

37. The Administration has proposed to retain this presumption of doli
incapax for children aged between 10 and 14 years after revising the minimum
ageto 10 years. This means after the enactment of the Bill, prosecution will not
be instituted against children aged between 10 and 14 years unless the
presumption of doli incapax can be rebutted. The Administration believes that
the arrangement will safeguard the interests of the children by allowing
discretion whether to prosecute after considering the individual child's level of
maturity, and also provide adequate flexibility to take care of those children who
have reached the minimum age but are insufficiently mature. Retention of the
presumption also ensures that only children who are able to appreciate that their
criminal acts are seriously wrong will be made criminally responsible.

38.  Some deputations are of the view that the presumption of doli incapax is
conceptually obscure. However, as the Bill only proposes raising the minimum
age to 10 years, most deputations consider that it is necessary to retain the
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presumption of doli incapax for children aged between the revised age and 14
years, until the minimum age is raised to 14 years. They aso consider that the
burden of rebutting the presumption should continue to rest with the prosecution
because children aged under 14 years have only limited ability to defend
themselves and limited understanding of court proceedings.

39. The Bills Committee supports retaining the presumption of doli incapax
for children aged between the revised age and below 14 years, in order to
safeguard the interests of the children who are above the revised minimum age
but are below 14 years of age. This will ensure that only mature children are
held criminally responsible for their acts.

Palice Superintendents' Discretion Scheme

Effectiveness of the scheme

40. In discussing measures other than the criminal justice system in dealing
with juvenile offenders, the Bills Committee has noted that PSDS is frequently
used as an alternative to criminal prosecution in respect of a young offender
below the age of 18 years. Instead of subjecting the child to crimina
prosecution, a formal caution or warning as to his conduct is given by a Police
Superintendent to the child.

41. The Administration has informed the Bills Committee that one important
criterion for giving a caution under PSDS is that there is sufficient evidence to
support prosecution and that prosecution is the only alternative course of action.
The offender must voluntarily and unequivocally admit the offence and has no
previous criminal record. Moreover, a caution will only be given with the
agreement of the offender and his parents or guardian. As regards the concern
about possible inconsistency among different police officers in deciding whether
to prosecute a juvenile offender or caution him under PSDS, the Administration
has assured members that there are established guidelines for the administration
of cautions under PSDS and the decision is taken by a Police Superintendent.

42.  The Bills Committee has noted that a total of 3585 juvenile offenders
(41% of those arrested) were cautioned in 2001. About 70% and 46%
respectively of those children aged 7-12 years and 13-15 years arrested in 2001
were cautioned under PSDS. The re-arrest rates of children cautioned under
PSDSin 2001 are 2.5%, 7.1% and 15.5% respectively for children within the age
brackets of 7-9 years, 10-11 years and 12-13 years.

43. The Administration is of the view that PSDS is a very effective
mechanism in dealing with juvenile offenders. Under PSDS, a child can be
warned of the serious consequences of having committed an offence, without
having to go through the traumatic experience of being prosecuted and convicted
at ayoung age, and the possible stigma of a criminal record.



Keeping of records

44.  Some members have expressed concern about the keeping of records of
cautions made under the PSDS. The Administration has explained that these
records are only kept for two years or until the child cautioned has reached 18
years of age, whichever is the later. The purpose of keeping such record is to
enable the Police to have a better assessment of the background of a young
person and also his needs for support services, if he is re-arrested before reaching
the age of 18 years or the expiry of the two-year period.

Offenders' participation in follow-up services

45. Members have expressed concern that there is no mandatory requirement
for an offender cautioned under PSDS to participate in support and rehabilitative
programmes. These children may again go astray if there is no effective
monitoring of their performance and behaviour after release. Some members
consider that the Administration should put in place more effective measures to
ensure active participation of the cautioned offenders and monitoring by their
parents or guardian.

46. The Administration has explained that depending on the needs of the
juveniles, the Police Superintendent administering the caution may refer the case
to the Social Welfare Department (SWD), Education and Manpower Bureau
(EMB) and non-government organisations (NGOs) for after-care services.
Participation of the cautioned offender and/or his parents in
supportive/rehabilitative programmes is entirely voluntary. However, the Police
Superintendent will encourage the offender to participate in such programmes
and also persuade their parents to cooperate and get involved in monitoring their
participation. In addition, the Juvenile Protection Section (JPS) of the Police
will conduct follow-up visits to the cautioned offenders homes to monitor their
participation in supportive services. The JPS also liaises with the SWD, EMB
and NGOs to follow up on problematic cases.

Conditional release

47.  Some members have suggested that a "conditiona release” mechanism
should be put in place, so that the young offender must successfully complete the
support/rehabilitative programmes before a decision is taken on whether to
prosecute him or not. Under this proposal, if a young offender refuses to
participate or does not complete satisfactorily the support/rehabilitative
programmes, he may be prosecuted instead of cautioned under PSDS. Members
have pointed out that Canada has implemented a similar measure.

48. The Administration has responded that the proposal requires thorough
consideration as it provides a new option in lieu of prosecution. It has aso
advised that the decision to prosecute involves a consideration of the evidence
and public interest. Whether the juvenile offender admits the offence or shows
genuine remorse and a willingness to make amends, such as participation in
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rehabilitative programmes, are only some of the factors which will be taken into
consideration. The Administration is of the view that whether a juvenile
offender participates in the rehabilitative programmes satisfactorily can only be
judged after a reasonable period of time. Should it be subsequently confirmed
that the juvenile offender failed to perform satisfactorily, extra caution will be
required as to whether to charge and bring him to court, as his right to trial
without delay is guaranteed under Article 11 of the Hong Kong Bill of Rights as
well as Article 87 of the Basic Law.

49. Inview of the wide implications of the proposal on conditional release of
juvenile offenders, the Administration has advised that it will consider the
feasibility of the proposal comprehensively, taking into account overseas
experience in implementing similar schemes and their effectiveness.

Support services for juvenile offenders and children at risk

Family group conference

50. Members of the Bills Committee have suggested that a formalised system
should be put in place requiring the Police, as soon as a child is arrested, to
involve the parents and professionals (such as social workers, teachers and
psychologists), in the process of determining the appropriate course of action for
the child. Some members have further suggested that a mechanism of family
group conferencing should be provided in law or through administrative means,
as similar systems have been implemented in overseas jurisdictions such as
Canada. The purpose of holding afamily group conference is to ensure that the
child's needs and welfare are fully assessed and appropriate services are rendered
immediately. These members are concerned that these children, particularly
those below minimum age, will go astray again after release.

51. The Administration has advised that the Police has no power to arrest a
child below the minimum age as the latter cannot be held liable for having
committed criminal acts. When the Police is informed that a young child is
suspected of having committed an offence, the police officer will investigate the
case and inform the parents of the child and try to ascertain the age of the
suspected child. Once it is confirmed that a child suspected of having
committed a crime is below the minimum age, the child will be released
unconditionally. The Administration has stressed that the cooperation of the
parents of those children below the minimum age is necessary in making
assessments on the child's needs and for holding afamily group conference.

52. The Administration has aso informed members that for children below
the minimum age, the Police can apply to the court for care or protection orders
(paragraph 54), or make referrals to SWD, EMB and NGOs (paragraphs 56-60).
However, to address members' concerns, the Police will take the following new
measures to persuade the parents of such children to recelve the necessary
support services -
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(@ issuing information leaflet on available services to parents of
children who come to the attention of the Police;

(b)  setting up direct liaison points between the Police and SWD and
EMB to ensure timely referral; and

(c)  drawing up separate guidelines for the Police to refer cases to SWD
and EMB with parents consent.

53. The Administration has also proposed that family group conference can be
held for juveniles cautioned under the PSDS, subject to the parents consent,
when either of the following criteriais met-

(@ the Superintendent exercising the caution considers that the
juvenile cautioned isin need of services of three or more parties; or

(b)  thejuvenileisgiven the second or further caution.

The Administration's target is to hold the conference within 10 working days
from the date of juvenile's caution. The conference will discuss and draw up a
plan of services or programmes to be given to the juvenile. Subsequent
conference will be called on a need basis.

Care or protection order

54. The Administration has informed members that a care or protection order
may be made under section 34 of the Protection of Children and Juveniles
Ordinance (Cap. 213) in respect of any person below the age of 18 years who is
in need of care or protection. The objective of subjecting a child to a care or
protection order is to ensure that the child will be put under proper guidance and
care. Such orders may be made by a juvenile court on its own motion, or on the
application of the Director of Social Welfare (DSW) or any police officer, or on
the application of any person authorised by DSW. Circumstances for a care or
protection order to be made include cases where a child's health, development or
welfare has been or appears to be likely to be neglected or avoidably impaired, or
he is beyond control to the extent that harm may be caused to him or others.

55.  Some members of the Bills Committee have expressed concern that the
scope of care or protection order may not be able to cover those who are at risk
but have not committed any offence. The Administration has advised that a
children at risk include those who have not committed crimina offences but are
likely to commit criminal offences. There have been cases in which SWD
recommended a care or protection order where a criminal charge against a child
for minor offences was dismissed by the court. The Administration is of the
view that the present scope for application of care or protection orders as
specified under section 34 of the Protection of Children and Juveniles Ordinance
Is sufficiently broad and general in justified cases to cover children and juveniles
at risk, including those who have been convicted, those who are likely to commit
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crimina offences and those who are under the minimum age of crimina
responsibility.

Referral for services

56. The Administration has informed members that if the circumstances
surrounding a child arrested for crime are less serious and do not warrant a care
or protection order, and yet the Police consider that the child is in need of
assistance in order to prevent them from going astray, the Police will refer the
case to the appropriate parties, including SWD and EMB, for follow-up actions
under the existing multi-agency strategy in tackling juvenile crimes.

57. Some members have expressed concern that different police officers may
apply different standards in making referrals for services, and they may not have
the necessary training for evaluating the needs of a juvenile. Members have
urged the Administration to provide clear guidelines to police officers on referral
for services.

58. To address members concerns, the Administration has provided
information on the existing referral system and the different services provided by
SWD, EMB and NGOs. To make the referral system more systematic, the
Police has agreed to draw up criteriafor referrals to be made to other departments
or agencies for follow-up action. To ensure referrals will be made in an
efficient and timely manner, the Police will establish a direct liaison point with
SWD at the district level. When any child who is below the minimum age and
Is considered to be in need of services comes to the attention of the Police,
frontline police officers handling the cases will directly refer the cases to the
relevant District Social Welfare Offices of SWD. Officersin the District Social
Welfare Offices will assess the needs of the children, render services to them or
refer them to appropriate agencies for follow-up.

59. The Administration has also advised that children and youth who are
found to be school drop-outs will be referred to EMB. To help children to
overcome their adjustment and development problems, EMB has also launched
programmes involving schools, teachers, parents and the community.

60. For those children who have been cautioned under PSDS, the
Administration has advised that a range of after care services are provided
through the Police Juvenile Protection Section, the Community Support Service
Scheme (run by the NGOs), the SWD and the EMB. In the years 1999, 2000
and 2001, the numbers of referras made under PSDS were 2 724, 3702, and
3 500 respectively.

Review on the juvenile justice system and the consultancy study

61. Members have noted that LRC recommended in its "Report on the Age of
Criminal Responsibility in Hong Kong" that the Administration should conduct a
general review on the juvenile justice system. The purpose of the review is to
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ensure that there are effective aternatives to prosecution which on the one hand
provide adequate security to the community, and on the other hand prevent errant
youngsters from degenerating into hardened criminals.

62. The Administration has informed the Bills Committee that it has
commissioned a consultancy study to provide information on measures adopted
by overseas countries in handling unruly children below the minimum age of
criminal responsibility and mischievous juveniles above the minimum age. The
information will facilitate the Administration to identify measures to fill the gap
of provision of services for children and juveniles at risk after the minimum age
israised to 10 years.

63. In response to members, the Administration has advised that the
consultancy study commenced in September 2002 and is expected to complete in
mid-2003. When the consultancy report is available, the Administration will
consider the findings therein and conduct consultation as necessary before
putting forward proposals for consideration by LegCo.

64. Some members of the Bills Committee have expressed concern that the
present proceedings and procedures in juvenile courts would have adverse impact
on the development of a child. They consider that the juvenile justice system
should aim at re-integration and rehabilitation rather than criminalisation and
punishment.

65. The Administration has provided information on the present proceedings
of juvenile courts, in particular, how the interests of children and young persons
who have to appear in courts are taken care of during court proceedings. The
Administration has advised that the juvenile court has jurisdiction to hear charges
against children (aged between 7-14) and young persons (aged over 14 and under
16) for any offence other than homicide. The juvenile court also has power to
deal with care or protection cases involving children and young persons under the
age of 18. Procedure in a juvenile court is less formal than in a magistrate's
court, and the juvenile court has the duty to put to the witness such questions as
appear to be necessary in the interests of the child or young person.

66. According to information provided by the Administration, in determining
the method of dealing with a child or young person who has admitted an offence
or the court is satisfied of his guilt, the juvenile court will obtain such
information, may be by way of calling pre-sentencing reports, as to the
defendant's general conduct, home surroundings, school record and medical
history. The objective is to enable the court to deal with the case in the best
interest of the child or the young person. Where a child or young person is
found guilty of an offence punishable in the case of an adult with imprisonment
and the court considers that no other method is suitable, the court may order the
child or young person to be detained in a place of detention as DSW may
determine.



-14 -

67. Asthereview of juvenile justice system involves policy matters which are
outside the scope of the Bill, the Bills Committee suggests that the Panel on
Administration of Justice and Legal Services should be invited to consider what
improvements should be made to the juvenile court system, and follow up on the
findings of the consultancy study commissioned by the Administration.

Transitional arrangements

68. The Administration has informed members that it will move a CSA to the
effect that no prosecution will be instituted against a child in respect of an
offence committed before the Bill comes into operation, if at the time the offence
was committed the child was of an age which would not be liable to prosecution
had the offence been committed after the commencement of the Bill.

Conseguential amendments

69. Under existing section 19(2) of the Reformatory School Ordinance
(Cap.225), a young offender under the age of 10 who is sentenced to a
Reformatory School may be boarded out of the School under specified conditions
until he reaches the age of 10 years. Since the enactment of the Bill will
irrebuttably presume children aged under 10 to be incapable of committing crime
and therefore cannot be prosecuted, no children under the age of 10 will be
admitted to a Reformatory School thereafter. The Administration has advised
that section 19(2) of the Reformatory School Ordinance will become obsolete
when the enacted Bill comes into operation, and a CSA will be made to repeal
this section as a consequential amendment.

Committee Stage Amendments

70.  The Administration has proposed Committee Stage amendments (CSAS)
as described in paragraphs 68 and 69 above.

71. Hon Margaret NG will also move CSAs, on behalf of the Bills Committee,
to raise the minimum age of criminal responsibility to 12 years (paragraph 33
above).

Follow up actionsrequired

72.  The Administration has undertaken to propose raising the age further from
10 to 12 years of age when it puts forward proposals to provide additional
suggestion measures for unruly children below the minimum age (paragraph 32).

73.  The Bills Committee has suggested that the Panel on Administration of
Justice and Legal Services should follow up -
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(@  what improvements should be made to the existing juvenile court
system and proceedings (paragraphs 64-67); and
(b)  the recommendations of the consultancy study on the review of
services for juvenile offenders (paragraphs 61-63).
Recommendation
74.  The Bills Committee supports the resumption of the Second Reading
debate on the Bill on 12 March 2003.
Consultation with the House Committee
75.  The Bills Committee consulted the House Committee on 28 February

2003 and obtained its support for the Second Reading debate on the Bill to be
resumed.

Council Business Division 2

L egislative Council Secretariat
3 March 2003
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Appendix I

Organisations/ individualsthat have given viewsto the

Bills Committee on
Juvenile Offender s (Amendment) Bill 2001

Against Child Abuse

The Boys & Girls Clubs Association of Hong Kong
Caritas Outreaching Social Work Team - Aberdeen
Hong Kong Christian Service

Hong Kong Committee on Children's Rights

The Hong Kong Family Law Association

Hong Kong Family Welfare Society

The Hong Kong Federation of Youth Groups

The Hong Kong Psychological Society Limited
Wong Tal Sin District Council

The Hong Kong Council of Socia Service

Fight Crime Committee

Home Affairs Bureau

Hong Kong Bar Association

The Law Society of Hong Kong

St John's Cathedral Counselling Service

Ta Po District Fight Crime Committee

Mr Andrew Bruce, SC

Dr Nirmala Rao

Ms Corinne Remedios

Mr Y EUNG Wai-sing, Eastern District Councillor

Organisations/individuals that have also given oral representations to the Bills
Committee.



Appendix ITI

The age of criminal responsibility in other jurisdictions

Jurisdiction Age of criminal responsibility
Belize 7
Cyprus 7
Ghana 7
India 7
{refand 7
Liechtenstein 7
Malawi 7
Nigeria 7
Papua New Guinea 7
Singapore 7
South Africa 7
Switzerland 7
Tasmania (Australia) 7
Bermuda B
Cayman Islands ot 8
Gibraltar B
. Kenya 8
Northern Ireland (UK) 8
Scotland (UK) 8
Sri Lanka 8
Wastern Samoa 8
Zambia 8
Malta 9
Australia {other than Tasmania) 10
England and Wales (UX) 10
Fijfi 10
Guyana 10
Kirlbati 10
Malaysia 10
New Zealand 10
Vanuatu 10
Canada 12
Greace 12
Jamaica 12
Netherlands 12
San Marino 12
Turkey 12
Uganda 12
France 13

a0




Jurisdiction Age of crimine responsibility
Austia 14
Bulgaria 14
Germany 14
Hungary 14
ltaly 14
Latvia 14
Lithuania 14
The People’s Republic of China 14
Mauritius 14
Romania 14
Slovenia 14
Tamwan 14
Connscticut (USA) 15
Czech Republic 15
Denmark 15
Estonia 15
Finland 15
iceland 15
New York (USA) . 15
Norway 15
Slovakia 15
South Cardlina (USA) 15
Sweden 15
Andoma 16
Georgia (USA) 16
Hinais (USA) 16
Japan 18
Louisiana (USA) vy 18
Macau 16
Massachusatts (USA) 16
Michigan (USA) 18
Missouri {USA) 16
Poland 16
Portugat 16
South Carolina (USA) 16
Spain 16
Texas (USA) 16
Belgium 18
Luxembourg 18
United States of America {most 18

other states)
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Number of Juvenile Offenders (age 7 to 14) Prosecuted and Convicted
for veay 1993 to 2001

Year Number Age 7 Age § Age9 Age 10 Age 11 Age 12 Age 1l Age 14 Total
arrested 26 51 101 198 358 664 1 368 1 896 4 662
1993 prosecuted 0 1 4 25 40 141 397 674 1282
convicted 0 0 [ 3 8 58 196 390 635
arrested 27 67 107 187 386 674 1508 1 994 4 950
1994 prosecuted 1 3 9 23 53 152 507 782 1530
convicted 0 0 1 2 11 59 247 460 780
arrested 24 52 100 207 324 680 1436 1957 4780
1595 prosecuted 0 0 6 £7 48 152 420 776 1419
convicted 0 0 0 2 12 55 233 464 766
arrested 29 46 161 183 327 665 1345 1881 4 577
1996 prosecuted 1 2 3 1 40 139 381 633 1210
convicted 0 1 4] 4 18 54 194 408 673
arrestad 22 52 74 154 273 614 1248 1 828 4 265
1997 prosecuted 0 1 2 9 28 81 253 565 939
convicted 0 0 0 0 10 33 129 319 491
arrested 28 33 93 160 310 609 1161 1701 4100
1998 prosecuted 0 3 5 12 16 68 215 429 748
convicted 0 1 0 5 4 28" 147 285 470
arrested 23 39 77 140 251 454 1165 1674 3823
1999 prosecuted 1 i 2 5 15 59 195 414 652
convicted 0 0 0 1 [ 22 112 - 261 402
arrested 16 64 88 148 277 588 1338 [ 914 4433
2000 prosecuted 0 0 3 3 27 76 257 500 866
convicted 0 0 0 i 1 18 104 264 388
arrested 16 33 63 148 24 607 1281 1759 4 181
2001 prosecuted 0 L] 3 4 13 83 263 300 866
convicted 0 0 0 0 6 46 156 284 492

[ENKAMANg R ATnex_ProsecurcSrisic_9I_01X00.doc]
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Subcommittee on juvenile justice system

Membership List

Chairman Hon Margaret NG

Members Hon Cyd HO Sau-lan
Hon LEUNG Yiu-chung (up to 23 February 2004)
Hon Miriam LAU Kin-yee, JP
Hon Emily LAU Wai-hing, JP
Hon LI Fung-ying, JP
Hon Michael MAK Kwok-fung
Hon WONG Sing-chi
Hon Audrey EU Yuet-mee, SC, JP

(Total : 8 Members)

Clerk Mrs Percy MA

Legal Adviser Mr LEE Yu-sung

Date 26 November 2003
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List of papersconsidered by Subcommittee on juvenilejustice system

Papers provided by the Administration

Consultancy Report on "Measures Alternative to Prosecution for Handling Unruly
Children and Y oung Persons : Overseas Experiences and Options for Hong Kong"

LC Paper No. CB(2)735/03-04(01) -- Administration's  paper on the
Consultancy Report

LC Paper No. CB(2)1237/03-04(02) -- Paper from Dr LO Tit-wing, the
Consultant, on issues raised at the
meeting on 18 December 2003

L C Paper No. CB(2)1659/03-04(01) -- Administration's paper on the
recommendations of the Consultancy
Report

L C Paper No. CB(2)2291/03-04(01) -- Administration's paper on the views put
forward by the Subcommittee and
deputations

L C Paper No. CB(2)2339/03-04(01) -- Administration's paper on issues raised at
the meeting on 12 March 2004

L C Paper No. CB(2)1721/03-04(01) -- Information leaflet on services provided
by Government departments and non-
government organizations for unruly
children and young persons

Papers prepared by the L egidlative Council Secretariat

L C Paper No. CB(2)246/03-04 -- Report of the Panel on Administration of
Justice and Legal Services and Panel on
Security to the House Committee
meeting on 7 November 2003

L C Paper No. CB(2)429/03-04(02)  -- Background paper prepared by the
Secretariat

Submissions from deputations

LC Paper No. CB(2)1128/03-04(01) -- Submission from The Boys & Girls
Clubs Association of Hong Kong



LC Paper No. CB(2)1128/03-04(02)

LC Paper No. CB(2)1128/03-04(03)

LC Paper No. CB(2)1128/03-04(04)

LC Paper No. CB(2)1128/03-04(05)

LC Paper No. CB(2)1128/03-04(06)

LC Papers Nos. CB(2)1128/03-04(07)
and CB(2)2369/03-04(01)

LC Paper No. CB(2)1128/03-04(08)

LC Paper No. CB(2)1158/03-04(01)

LC Paper No. CB(2)1158/03-04(02)

LC Paper No. CB(2)1158/03-04(03)

L C Papers Nos. CB(2)1158/03-04(04)
and CB(2)2339/03-04(02)

L C Paper No. CB(2)1158/03-04(05)

L C Paper No. CB(2)1196/03-04(01)

Council Business Division 2

L egislative Council Secretariat
23 June 2004

Submission from Evangelical Lutheran
Church Socia Service Hong Kong

Submission from The Hong Kong
Federation of Y outh Groups

Submission  from Hong Kong
Playground Association

Submission  from Hong Kong
Committee on Children' Rights

Submission from Against Child Abuse
Ltd.

Submissions from The Hong Kong Bar
Association

Submission from The Law Society of
Hong Kong

Submission from Hong Kong Family
Law Association

Submission from The Chinese Rhenish
Church Hong Kong Synod

Submission from Hong Kong Family
Welfare Society

Submissions from The Hong Kong
Council of Socia Service

Submission from The Neighbourhood
Advice-Action Council, Eastern/Wan
Chai District Youth Outreaching Social
Work Team

Submission from Caritas District Y outh
Outreaching Social Work Team -
Southern



Appendix IV

Subcommittee on juvenile justice system

List of deputations and written submissions

Name of organization

*1.

*2.

*3.

*4,

*5.

*6.

*T.

*8.

*9.

10.

Note

*

The Hong Kong Council of Social Service

Hong Kong Family Law Association

Hong Kong Family Welfare Society

The Boys & Girls Clubs Association of Hong Kong
Evangelical Lutheran Church Socia Service Hong Kong
The Hong Kong Federation of Youth Groups

Hong Kong Playground Association

Hong Kong Committee on Children's Rights

The Hong Kong Bar Association

Against Child Abuse Ltd

The Chinese Rhenish Church Hong Kong Synod

The Neighbourhood Advice-Action Council,
Eastern/Wan Chai District Youth Outreaching Social Work Team

Caritas District Youth Outreaching Social Work Team - Southern

The Law Society of Hong Kong

Organizations which have made oral representations to the Subcommittee

Submission

at Annex
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EHREEEZBEBE

THE HONG KONG FAMILY LAW ASSOCIATION
GP.O. Box No.11417, Hong Kong

. Submission on Measures Ajternative to Prosecution for
Handling Unnuly Children and Young Persons

1. The Hong Kong Family Law Association ("HKFLA") comprises professionals
- lawyers, psychologists, mediators and counsellors, social workers and others

- who are involved in the practice of family law and family related issues.

2. ‘The HKFLA welcomes the opportunity for NGOs involved with family issues
to contribute to the debate in this area of such vital importance for children,

families and the commumity.

3. These brief remarks do not attempt to comment on the Consultancy Report
prepared by.City University in any depth but highlight come important

aspects.

Sl

4, The Report was commissioned following legislative amendments to the age of
criminal responsibility; We maintain that the current age of criminal
responsibility (10) is unrealistically low. The HKFLA holds to its prévious
submission that the appropriate age at which young people should be held
criminally responsible for their wrongful actions is 14. The contention that
the age of 10 is too low has the support of the UN Committee on the Rights of

the Child.
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It is accepted by all that prosecution for young people should be the last resort,
not the first. Statistics on prosecutions and convictions of young people below
the age of 12 previously made available to the Legislative Council supported
the raising of the age to at least 12. The Administration undertook to propose
raising the minimum age of criminal responsibility to 12 years after the

consultancy study.  We hope that at least this further step will be taken.

The debate on measures to assist in the diversion from crime of young persons
should bear in mind the reality (whether or not supported by law) that young
people under the age of 12 are rarely brought to court and more rarely

convicted.

The available options and the Admpinistration’s initial response

7.

14:85

Hong Kong has fewer legislatively-supported alternatives for dealing with

unruly youth compared with other jurisdictions around the world.

The response to the proposals from the Administration is less than enthusiastic.

The underlying theme appears to be that the introduction of change in this area

will inevitably require additional funding, at a time of budgetary cutbacks.

-However, the cost of doing nothing must be kept firmly in mind. Itis

difficult to overestimate the true cost financial and otherwise, of crime and a
criminal life to the community. The Sub-committee will be well aware for
example, of the high cost of incarcerating prisoners. The aim of all of thoge

involved in a responsive system of juvenile justice and juvenile social support'
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13.

14.
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must be 1o prevent recidivistic patterns of behaviour, and the descent from

minor to serious criminal conduct.

The Administration says that reform overseas has attracted considerable
controversy. But this will always be the case. Indeed, it could be argued that
debate is a healthy attribute of strong and democratically minded communities

such as Hong Kong.

The administration has informed the Subcommittee of its initial views on the
proposals made in the Report. In doing so, it has suggested that the overseas
experience of the initiatives supported by the recommendations is “relatively
limited”’ and that further time is needed before legislative change can be

proposed.

- The conclusion that the overseas experience is “relatively limited” might be

supportable if the model of England and Wales was to be looked at in isolation

from other jurisdictions.

It is simply not accurate to assert, as the Administration does, that the
experience of, for example, multi-disciplinary management of unruly youth
has been in place for a limited time and therefore more study needs to be done
before any firm conclusions can be reached. Femily Group Conferences
have been operating in New Zealand for many years, as have Community
Conferences in Queensland. (see Chart 12.1 on page 194 of the Consultancy
Report).

The Administration reports on the introduction since October last year of

20 TOET e - o~
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Family Conferences for youth of 10 and older dealt with under the Police
Superintendents’ Discretion Scheme. But the Superintendent’s Scheme only
deals with relatively minor offences, and cases where there has been no

previous caution.

15.  For a pilot scheme (if it can properly be so tem:md) to be of benefit in pointing
to possible pexmanent implementation of reform processes, it must at least be
targeted at the perceived need. Without more information as to the nature of
these conferences it is difficult to know whether the Adminjstration is right
when it asserts a similarity between these group mestings and-the models

recommended by the August Report.

16.  There is a substantial number of services for youth which the Administration
may consider for the trial of the measures outlined e.g. family conferencing.
. The ability and feasibility of the some of these measures being undertaken in
the NGO sector, e.g. Family Group Conferencing by NGO Family Service
Cen;cres, with authority delegated by government, needs consideration and

examination.

17.  The link between family problems and unruly or delinquent behaviour in
children has jong been identified.  The issue is whether or not the current
measures are adequate or appropriate, bearing in mind that the overall
objective must be to prevent the early criminalizing of children by the system.
This is an urgent problem, and deserves the enthusiasm, creative thinking and
speedy implementation of changes by the Administration.

29 January 2004
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HONG KONG FAMILY WELFARE SOCIETY

(Incorpomted with Limited Liakility)

Head Office:
Room 2010, 20* Figor, Southom Centre,
130 Hennassy Road, Wanchai, Hong Kong
Tel: 2527 3171, 2527 3504  Fax: 2861 2188
Wab site: www.hkfws.org.hk
Patron: The Chief Exccutive the Honourable TUNG Chee Hwa
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President

Miss Maria Wai-Chu Tam, G.B.S., J.P.
Chairman

Mr. Christopher Law

Vice-Chairman

Mirs. Betty Cheng

Hon. Treasurer

Mir. Partick 8,5. Cheng

Executive Director

Mrs. Cecilia Kuan Submission of Hong Kong Family Welfare Society
Feedback on “Measures Alternative to Prosecution for Handling Unruly Children and
Young Persons: Overseas Experiences and Options for Hong Kong”

The Hong Kong Family Welfare Society supports raising the “Age of Criminal Responsibility”.

In response to the Report on “Measures Alternative to Prosecution for Handling Unruly Children
and Young Persons: Overseas Experiences and Options for Hong Kong” prepared by Youth Studies
Net, City University of Hong Kong. Hong Kong Family Welfare Society here submitted our views
for the implementation and improvement of the practices proposed in the report.

1. Our views about the objectives and principles

1.1 Objectives
To strengthen functioning of individuals and families and advocate for a caring community,

we support the adoption of restorative justice for juvenile. We also recommends to

further apply this approach in justice system for the betterment of social cohesion.

1.2 Principle
To actualize a rcstorative justice for juvenile, we here emphasize the following principles:

a) Young people should be accountable and responsible for their actions
b) Young people should be given the opportunities and support for shouldering the

respongibifities.
c} Alternatives should be given to avoid getting young people to enter criminal justice

system too early.

d) Family support and participation are significant in the rehabilitation of young people.
e) Support and training can be an effective alternative to institutionalization in

prevention of re-offence.
... Cout’d/P.2
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(tncerpocated with Limited Linbility)
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1.3 Hence, we support the following features of options proposed in the report:

a) introduction of measures to support untuly children aged under 10 including
empowerment programmes, establishment of child support service and referral
services for the children in need of care and protection.

b) introduction of measures to strengthen supports to family. Family support
conference and family group conference are forums for the family members to work
out the welfare plan for the children together with professional support.

c) infroduction of pre-charge and pre-sentence diversions

d) introduction of alternative measures to prosecution, apart from the present available
measures,

2. Our views.about Implementation

To actualize the objectives and principles and to make the implementation feasible, we have
deep concern over the effectiveness of the implementation plan that proposed in the paper.
We have identified some gaps between conceptualization and implementation which may
become problems for implementation. Here we put forwards possible solutions for
consideration:

2.1 To establish clear and comprehensive referral mechanism and supportive
programme plan_te ensure that all children under 10 who have committed anti-

social behaviors are being protected.

- this will include a clearly and openly stated guideline laying down what, how and
where these children will be referred; what are the roles and responsibilities of
different involving parties and specific implementation time frame

- under the coordination of SWD, it is necessary to establish a district-level net of
supportive services (e.g. empowerment programmes), in ensuring receipt of needy
children for protection.

... Cont’d/P.3
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2.2 To ensure continuous review and evaluation over the effectiveness of the design
and implementation of the said mechanism

- itis necessary to set up a review body, carrying the function to regularly collect
deta and feedback, e.g. no. of children referred/not referred, drop-out rate; inviting
feedback from relevant government depatrtments, NGOs service providers, and
youth concem groups etc in reviewing the mechanism and identifying areas for

improvements,

2.3 To ensure that different related personnels are properly trained to implement the
proposed mechanism effectively

We propose:
~ Police officers, who will take up the key role in the assessment of diversion, should

receive specific traiming on rationale of MAP, options available, referral
mechanism, knowledge on commaunity resources for the children, as well as
understanding on the needs of children and adequacy of family support etc.

- Social workers of IFSC (SWD and NGOs), who will take up the role in chairing
Family Support conference or Family Group Conference, should be trained on the
understanding of the role of the conference in MAP, and equipped with needed
skills to conduct an effective conference, especially when “victims™ will be

involved.
- Social workers of ICYSC, who will take up the role in offering community based

empowerment programmes, should be trained to understand the functions of
empowertnent programmes in MAP, identify needed service components and
equipped with needed skills to conduct such programmes.

... Cont’d/P.4
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2.4 By-phase implementation of involving victims in Family Group Conference

~  Our concern:
+ The application have to be done with care to avoid additional harm to victims.

We concern about the level of social acceptance over this practice. We consider
it worth a trial with special care,
- Our suggestion:

= To start with, cases suitable for victim participation have to be carefully
selected, participants have to be fully briefed and prepared, and chairperson,
who will also be the facilitators, have to be fully trained so that the purpose of
FGC could be achieved.

« Full implementation is only recommendable when there are enough trained
chairpersons and also there are positive response obtained in the trial run.

2.5 Strengthening the uge of “Supervision Order”

- From the feedback of CSSS social workers, it is found that children being referred
did not obtain proper care since many parents only gave “pseudo-consent” to the
referral when they are cautioned under the PSDS. The children soon dropped out
from the service without parents’ cooperation. It is thus recommendable to
consider overseas experiences, in application of orders, like “supervision order”, to
secure that children will receive prt;per care and protection, and subjected to proper
control in the Tocal community.

Considerating the strengthening services aud the proposed improvement of
mechanism and practices, we like the government to consider raising the minimum age
of criminal responsibility from 10 to 14 in the near future.

Submission 30/01/2004
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Figure 11.1 The proposed system for young offenders aged 10-17
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Amex [
HONG KONG COMMITTEE ON CHILDREN’S RIGHTS _

RESPONDING TO THE CONSULTANCY REPORT
ON
MEASURES ALTERNATIVE TO PROSECUTION FOR UNRULY
CHILDREN AND YOUNG PERSONS

1. The Committee supports the Consultancy Report’s stance to shift from
punitive and retributive approaches and from purely welfare models to a new
emphasis on restorative and reintegrative practices. We believe that the
punitive approach would not stop the offenders from committing offences or
correct their unruly behaviour. Instead it would heighten their hostility to the
society. But through experiencing a reflective, rehabilitative process the chance
of the offenders stopping the unruly behaviours may be higher.

2. Restorative practices should be made through a built in referral system. The
offenders would take responsibility for repairing harm done to the victims. The
family members of the offenders should go through the process with the
offenders. The family members are defined as the parents of the offender and
significant family member(s) such as the sibling(s) or the kin that have close
relationship with the offender. They are influential in helping the victims to
change their behaviours. As the above-mentioned is remedial, we wish to see
more preventive measures being promoted, such as parent education.

3. Involvement of the victim in the restorative process is important. However,
that should not be made compulsory. The victim should be encouraged to take
part in the process, so that he/she has a chance to deal with his/her feelings
resulting from what has been done to him/her, and to forget and forgive the
offender. Counselling services are a necessity in such circumstances. But the
victim’s involvement does not necessarily mean a face-to-face contact with the
offender (he/she may be afraid of seeing the offender again or be too upset and
angry), there should be other creative ways suggested for bridging between the
two parties, such as letter, picture, cassette tape, videotape, or televised
conferences.

4. Regarding enhancement of the accessibility of professional support services
in the Administration’s Initial Response (10a) - of the LC Paper

|



No.CB(2)735/03-04(01), providing information leaflets on youth services
whenever these unruly children and their parents come to police attention is not
enough. Information posted on the internet, seminars by police and school-
based professionals and home-school collaborative activities are more effective
means. This information and these resources are useful not only for those who
have committed the offence, but also for students and their parents in general.
The purpose is informative and preventative.

5.1 The Committee supports the Consultancy Report’s suggestion of
establishing a built-in mechanism between Police and the Social Welfare
Department for a centralized referral to youth services for unruly children, with
parental consent. These services could be provided by various already available
agencies. But the one-stop mechanism would ensure that these unruly children
are followed up properly, with the aim of reducing further offending and anti-
social behaviour. We do not agree with the Administration’s Initial Response
(9) to the LC Paper No.CB(2)735/03-04(01) implying the introduction of new
support services to deal with a small group of unruly young children is not
worthwhile. The mechanism would ensure that unruly young children get
appropriate guidance and training before it is too late.

5.2 We also have a reservation in regard to the Administration’s Initial
Response in the same paragraph. This states that any formalized programmes
initiated and arranged by the Police that are specifically targeted at the
wrongful acts by children under the age of 10 may be criticized as tantamount
to lowering the age of criminal responsibility. Instead, the passive manner
adopted by the police sends a wrong message to unruly children that the police
are powerless until they have reached the age of 10. Sending them away from
the police station is also dangerous and harmful both to society and to the
children themselves. This point has been emphasized repeatedly by many
frontline youth workers. While we understand the police concern that they must
act cautiously in relation to cases where there is no prosecution, we believe that
a built-in referral system is in the best interests of the child, as well as a
responsible move as the part of society as a whole.

Prepared by Hong Kong Committee on Children’s Rights

Date : 14 January 2004
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Annex J

Submission by the Hong Kong Bar Association
to Subcommittee on Juvenile Justice System

Consultancy Report on Measures Alternatives to Prosecution

For Handling Unruly Children and Young Persons

The “Consultancy Report on Measures Alternative to Prosecution for Handling
Unruly Children and Young Persons: Oversea Experiences and Options for Hong
Kong” (the Consultancy Report) commissioned by the Administration had its
genesis in the decision to increase the criminal age of responsibility to 10 years. It
was considered that there may be the need for the diversification of treatment of
unruly children (under 10) and young offenders (over 10 but below 17) from courts.
As a result, measures taken in 6 countries including Singapore, England and Wales,
Belgium, Canada, Australia (Queensland) and New Zealand were considered.

Main Reasons for the Consultancy Report

2.

There are a number of reasons which the Administration considers to be important
in commissioning the Consultancy Report:

(1)

)

3)

4)

Recent and ongoing development in the philosophy and practice of youth
justice throughout the world in shifting from punitive and retributive
approaches and from purely welfare models to a new emphasis on
restorative and reintegrative practices — involving offenders taking
responsibility for offending, repairing harm, reintegrating offenders,
victims and the communities; and the empowerment of all those affected
by what has happened, including the offenders, families, victims and the
communities.

There are fewer options responding to the needs of victims and for
ensuring that young offenders are encouraged to tepair the harm they
have cause.

Restorative processes have benefits for victims, families and children as
well as efficiency and costs saving in the justice system is evidenced.

Diversionary options were effective in reducing re-offending.

Recommendations by the Consultancy Report

3.

The Consultancy Report recommends the following 6 main options:

For unruly children under 10 years old:

(1)
2)

Police Child Support Service
Famity Support Conference
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3) Empowerment Programme (for Unruly Children)
4 Community Alternative to Institutional Placements

For young persons aged 10-17 years old:
(5) Family Group Conference

(6) Empowerment Programme (for Young Offenders)

The Bar takes the view that the idea and recommendations as enshrined in the
Consultancy Report as to the measures in diversifying unruly children and/or young
person from prosecution (summarized herein in paragraphs 1 & 2) should be
warmly welcomed.

However, the recommendations contained in the Consultancy Report will have wide
implications for the juvenile justice system in Hong Kong as a whole and thus have
an impact on the administration of justice in our society.

Therefore, the Bar takes the view that recommendation(s) should not be
implemented on a piece-meal basis. Instead there should be a study to consider a
structured implementation to ensure that there would have been full discussion and
assessment before any or all of the option(s) is put into operation by way of
legislation.

The Bar notes that the Administration has set up an interdepartmental working
group comprising representatives from Security Bureau, Social Welfare Department,
the Police and Department of Justice to consider how to take the other
recommendations forward, the Bar has so far not received any information
regarding the progress of the deliberations of the working group.

The Bar considers that the success of the options/scheme involves inter-disciplinary
collaboration and would depend on sufficient training and resources be provided to
all personnel involved e.g. police, SWD officers and it is therefore of paramount
importance that the Administration would have to provide sufficient resources,
support and training to the appropriate department(s) and/or personnel and/or
profession.

On the recommendations in the Consultancy Report

Unruly Children

9.

The Bar notes that the Consultancy Report recommends that for unruly children
under 10 years, Child Support Services by the Police be developed for responding
to the needs identified when offending of children occurs. However, the
Administration has not been seen to have taking any initiative in implementing any
pilot scheme in this regard, nor has any reason been given as to the absence of such
an nitiative.
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10. Whilst the Bar notes that the number of offenders below 10 years is 142 in 1998,
which is a small group and who commit relatively minor offences (82% of them
were involved in shop theft or snatching)[p.146 para. 10.2 of the Report], the
number of unruly children is not insignificant. The Bar considers that there are
therefore good reasons to ensure that their needs are being taken care of.

Young Offenders

11. The Bar notes that only the option of Family Group Conference is put in place in
the form of a pilot scheme starting from October 2003 by the Administration. Under
the scheme, Family Conferences are conducted for those who was cautioned under
the Police Superintendent Discretion Scheme (PSDS),

12. However, the Bar is concerned that since the scheme is operated on a voluntary
basis with final decision by SWD, and there appears no indication from the
Administration as to the objective criteria to be applied by the SWD in making such
decision. The Bar considers and recommends that there should be clear guidelines
by the SWD for such a purpose. Further, the Bar considers that sufficient resources
and training are vital and will have to be provided by the Adminstration.

13. At the same time, whilst the implementation of the pilot scheme is welcomed, the
Bar has to point out that the scheme has to be carefully monitored and managed so
that data and information can be provided to the Sub-committee for consideration.
The Bar further recommends that regular progress report(s) of the pilot scheme
should be submitted to the Sub-committee at fixed interval.

14. As the pilot scheme has only been implemented since October 2003 and there is so
far no information or data provided to the Bar, it would be premature at this stage to
make any responsible comment on the pilot scheme.

Dated this 19™ January 2004
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Annex K
Hong Kong Bar Association’s eomments on
Subcommittee on Juvenile Justice System:
Consultancy Report on Measures Alternative to Prosecution for
Handling Unruly Children snd Yonng Persons
1. The Hong Kong Bar Associstion (“HKBA™) has considered the

Administration’s Response to the Consultancy Report on Measures Alternative
to Prosecution for Handling Untuly Children and Young Persons (“the
Consultancy Report™).

2, The HKBA recalls its earlier views that the recommendations contained in the
Consultancy Report will have wide implications for the juvenile justice system
in Hong Kong as a whole and thus bave an impact on the administration of
justice in our society; and that they should not be implemented on a piece-meal
basis. Instead there should be a study to consider & structured implementation,

3. The HKBA welcomes the Administretion’s proposal to introduce enhanced
measures 1o strengthen publiely-funded support to unruly children and young
offenders to help prevent them from developing behaviourial problems again or
re-offending, The HKBA agrees with the proposals to extend the existing
support services to unruly children under 10 and to sanction references by the
police of cases of unruly children under 10 to the Social Welfare Department
for follow-up in the absence of parental consent.

4. The HKBA notes that the Sub~committee is in favour of the introduction of 2
“new juvenile justice system”. The Administration’s response is to emphasize
the existing alternatives to prosecution (such as the Police Superintendent
Discretion Scheme and the pilot Family Conference scheme) and 1o review the
effectiveness of the pilot Family Conference scheme before deciding the way
forward in consultation with the Department of Justice and the Judiciary.
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5. The HKBA considers that the present juvenile justice system has incorporated a
significant degree of flexibility. Changes to it should not be lightly
contemplated. That said, it is important to consider from time to time whether
the present juvenile justice system can be improved.

6. With respect to any proposed improvements, the HKBA’'s primary arcas of
concetn are the impact of any new System or measure on the rights of the
accused person, the rights of the accused person’s family and the rights of the
victim and on the proper observance of due process. At present, however, there
do not appear fo be any concrete proposals on the table for comment. Given the
primary focus of the HKBA’s interest in this matter, only when there are
concrete proposals on the table would the HKBA consider that it can make a
real contribution to the development of the juvenile justice systam of the
HKSAR. The HKBA would like to be kept informed of any timetable and
details of such proposed improvements so that timely comments can be

provided.

Dated 13th May 2004.
Hong Kong Bar Association
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Annex M
To: Mrs Percy Ma

Clerk to Subcommittee on Juvenile Justice System

Legislative Council Secretariat

From: The Chinese Rhenish Church Hong Kong Synod
(hEEEIREE TSRS )

Comment and suggestions on the consultancy report on Measures

Alternative to prosecution for handling unruly children and young

person

iews on the ¢ cv re

Overall

1. We strongly agree that the Government and the Criminal Justice System (CJS) take
a restorative and integrative practice to handle the unruly children and young
person.

2. In our daily experience, we witness the phenomena that the children and the young
person though attempting to break the rules and norms, many of them were the
victims in social senses. They need the social support and regulation from the
helping professionals to foster their development on becoming a responsible person
in the society. Thus, to target on the unruly children and young person individually
or punish them for all is getting to prove ineffective in one sense and expensive for
the deterrent and punitive approaches in another.

3. Measures alternative to prosecution to divert the young person from going astray
should be fully explored and reviewed form time to time. Since ‘Early Detection’

and ‘Early Intervention” is our progressive social philosophy in HKSAR, such
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diversion can reduce the numbers of the young persons to fall into the ‘net’ of the
criminal justice system. This conveys a positive message of the supportive attitude
of the government and society on the wrongdoers. It also breaks the hostile cycle of
aggravation and prevents young person become re-offensive.

. According to the philosophy of the ‘Reintegrative Shaming’, we welcome measures
to involve the victims where possible. In our experience to work with juvenile
offender, most of them are not fully understood what they have done to other people
in the first trial. As they were caught, they fell into the judicial procedures and met
other problems in the CJS; it may lead them to focus on other things like their
human right, whether they are maltreated by police or other law enforcement agents.
This process might teach them to be ‘smarter’ but is not enough for them to review
what they have done and realize the meaning to other related parties especially to
the victims. We believe that this is one of the effective steps to handle unruly
youngster, as they need to face the victim and have a chance to compensate what
they did.

We suggest to use the Chinese term “EH R E” and “EEFE” instead of “FHH
B33 | The terms reflect a closer picture as their behaviors violate the rules or
the Law.

We treasure the sincerity of the government to review the CJS to explore measures
alternative to prosecution for handling unruly children and young person. Since this
is a very important move for our youngsters, we request the consultation period
should be extended three months so that all practitioners and NGO can have a
thorough discussion on the direction and details of the proposed alternatives.

Since this review affect the young person population, the government should try her
best to initiate discussion and arouée public concern on the measures alternative to

prosecutions. We suggest that the welfare agencies and the public will be consulted
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once the detail or the concrete practice is proposed. And there will be a second
round consultation as the details of the measures is operationalized.

8. The full report of Measures Alternative to prosecution for handling unruly children
and young person in Chinese and English version should be provided to all the
agencies and the public for full range of consultation.

9. With the consideration of the following alternatives, we suggest that the department
should consider a flexible and buffer mechanism to provide short term follow up
service, say six months, for some difficult cases or the families in need as they have
fulfitled the minimal requirement of the measures.

Alternatives

10. In general, we support the four alternatives for handling unruly children and young
person under 10 and the two alternatives for handling unruly children and young
person from 10-17 mentioned in the report.

11. These alternatives are not mutually exclusive; rather it is considered as kinds of
supplementary options to prevent young persons’ reoffending behavior.

12. Besides, we would like to mention the following points under each alternative,

which may make a big difference in practice.

lice chi ice (unruly children under 10

1. As police as a key main figure to handle children, the skill and knowledge level.of
the police officers should be polished, supported, monitored and enhanced. Since
children are not hard-core criminals, it is not appropriate to use the traditional skill
to lobby their cooperation. It would be better if the police officers have received
training of child psychology or basic counseling skill or have a sufficient
understanding of children to have unruly behavior.

2. On the make up activities for the victims, a second advice of a welfare officer from
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SWD or NGO is fruitful to ensure that the ‘supportive response’ or activities are

appropriate and leading to a desirable outcome.

ily su C ce hildre d

1. Concerning the facilitator, it would be better to state clear the requirement and
quality of the social worker, the channel to figure out this person and the flexibility
of this arrangement.

2. SWD taking up the role of monitoring the operation should be guided with a clear
and well-defined guideline, including general steps of the family support conference.
Further, SWD is preferred to monitor the agency to exercise according to the -
guideline and the administrative event, except the professional area in order to
avoid conflict in the follow-up plan and any delay of service due to this reason.

SWD also take up the role of coordinator and look after complaint of the service if

any.

1. It is better to state clear whether only police can refer the unruly children to SWD to
recetve the empowerment programme.

2. The programme should consider to involve children, who have been cautioned
before by police but their behavior have no improvement, we suggest any NGO
identify them can refer them to the SWD or the case assessment unit to make an
assessment. SWD then coordinate where they can receive training in their nearby

area or have a channel to be referred back to Court or Police.

ommunity alternagtiv institoti t

1. The direction to explore alternatives to institutional placements is welcomed.
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2. If the placement with kin or foster fanily is assessed as a good choice, a reasonably

allowance should be paid for the family to cater the daily expenses. It would reduce
the potential conflict between the child and other members in the family due to
economic reason. The subsidy can make reference to the social security standard.

Adequate support, including consultation and counseling, should be provided to

help the family deal with the unruly children.

Family group conference (unruly children and young person 10 to 17)
1.

1.

m

To launch a family group conference, there should be a manual or guideline, which
states clear the role, stage task, principles for practice reference. It should include
the steps to ensure the involved parties are ready to meet each other and the
conference is working for the benefit of the child.

To make sure the agreed tasks are fully explored, the conference should not be fixed
on a one-time basis. Besides, for the case of pre-charge diversion, the professional
parties should aware to balance the benefit of different parties. The social worker or
conference in charge should prevent victims or other parties to destroy the dignity

of the unruly young person and help to negotiate reasonable and workable tasks.

owerment ramm r nd

All young offenders should be offered this kind of programme.

~ The End ~

Thank you for your attention!
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NAAC YOT Opinion Summary

M N

Neighbourhood Advice-Action Council Annex N

Eastern/ Wanchai District Youth Outreaching Social Work Team
Opinions Concerning “MAP for Handling Unruly Children & Young Persons”

Based on our past experience in working with youth-at-risk, we have come up with the
following opinions regarding the MAP for young offenders aged 10-17:

1. We basically welcome the introduction of alternative measures for handling young
offenders. The availability of choices with social work or therapeutic elements
facilitates better tailor-made rehabilitation for them. However, we think that
“institutionalization” may not be necessarily ineffective to some very unruly young
offenders. The problems facing HX or other countries now may be the lack of package
services (such as in-depth counseling during their institutionalized period) side by side
with institutionalization. It is a pity that there are not many researches about how
“institutionalization” is implemented and the different effects with different package

services.

2. So the next point, a very significant point, is that, enough (or even extra because of
the possible decrease of cost put in institutionalization) resources must be put in the
welfare services provided in MAP. Although at first sight it seems that the programs to
be provided for the targets are just what welfare agencies are operating routinely, there
must be some tailor-made components; follow-up work in a more intensive manner is
needed too. With inadequate resources, any good ideas will turn out to be ineffective
or even harmful because such youth may turn out to be left unattended outside

institutions.

3 Another crucial point next to the above is monitoring. The current problem of
measures like the Police Superintendents’ Discretion Scheme (PSDS), where its initial
rationale is good, is the lack of monitoring on the young offenders who are supervised
under the scheme. Some of our service-users told us that they have received only
several short calls from the police during the PSDS period of one year or more. They
could still behave like what they used to be, such as hanging out late in the street with
undesirable peers. Without adequate monitoring, not only is MAP not conducive to
positive changes on the part of youth, it may even be abused by them or even by the
triad society members who would utilize youth for crimes.

Page 1 of 2
28 Jan, 2004



NAAC YOT Opinion Summary

4. We suggest therefore that a mandatory, compulsory system be adopted when they
are granted MAP. At present, the offending young persons who are subject to PSDS
could voluntarily choose whether to join the Community Support Service Scheme
(CSSS) or not. Also, even if some have joined it because of mistakenly thinking it as
mandatory, they may not have turned up from time to time. So it is recommended to
set up a mechanism similar to, say, Community Service Order in benchmarking the
number of hours and attendance, and so on.

5. It thus follows that to set up a mechanism of taking them back to the police,
prosecution or court is a must when they do not meet the requirements set. This could
be equally applied to PSDS since at present there is no such mechanism.

6. Although the concept of victim offender mediation (as introduced in 11.5.3 in the
research report) is new to Hong Kong and to the Chinese, and although it should not
be a must in MAP, it is considered to be a good direction. In our experience in working
with youth-at-risk, similar measures have been tried when working with youth having
conflicts with each other and the results are not bad. Perhaps more studies could be
made in the near future about the details in trying out this kind of restorative measures.

7. Clear guidelincs and regulations should be set up for all parties involved, including
the NGOs that provide the services for MAP and the youth subject to MAF. Unclear
guidelines and regulations would lead to loopholes and unattended areas.
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Our Ref L.

Your Ref : Criminal

DirectLine  : CR/HS/2/03 -

, BY FAX (25099055) AND BY POST
28 January 2004
Mrs. Percy Ma
Cletk to Subcormrmittee
Legislative Council
Lcgislative Council Building
8 Jackson Road,
Central, Hong Kong
Dear Mrs. Ma,
Consultancy Report on Measures Alternative to Prosecution for Handling Unruly
Children and Young Persons
Thank you for your letters dated 20 November and 22 December 2003 to Mr. Patrick
Moss, our Secretary General.
The Sociely’s Criminal Law & Procedure Committee has considered the above
Consultancy Report. It is noted that the many recommendations put forward in the
Report concern social rather than legal policy and as such, the Committee would like to
reserve its comments when the relevant legislation shall be introduced.
Yo s'inceZy,
fistine W. S. Chu ;
Assistant Director of Practitioners Affairs
P2
President \ﬁﬂﬂ@;ﬁﬁﬁmts Council Members . Secrctacy General
Ip Shing Hingy  Anson K.C. Kan Denis G. Brock Andsew Yeffries ‘Billy W.Y. Ma Hethort HK. Teoi  Patrick R, Moss
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Juniyr K.Y. Ho Amy YK Liu - Timothy C. Puwkes Cecilia K.W. Woang
Lester G. Huang Pewr CL. Lo’ Sylvia W.Y. Siu
Incorporated with limnited Iabsliry
28-JAN-20P4  14:51 P.a1

+852 2B45 A387 S5



Appendix V

Chapter 12
Summary of Research Findings and
Recommendations

12.1_Introduction

In this report, the research team has considered:

Measures for responding to juvenile offenders in six selected overseas

jurisdictions;

» The effectiveness of these measures:

* The case for introducing new alternatives to the prosecution of unruly
children and young people in Hong Kong; and

« Specific proposals for options for Hong Kong.

Finally, this chapter provides a summary of the above research findings and
recommendations, and examines the issues of implementation. Key to the
success of any' innovation is the process through which new measures are
introduced and the nature of the structures that are set up to support the new
initiatives. Such’ issues are likely to be particular!y relevant with the proposed
alternatives as they represent quite a large departure in both philosophy and
practice from the past. If new measures are to be triafed and eventually
introduced as permanent features of the juvenile justice system, a number of
specific questions need to be answered:

» What type of new professionals will need to be recruited and what
qualities should they be selected for?

¢ How will those involved in providing the new services be trained?

* How will the new measures be monitored?

* What standards should be set for practice and reporting?




Summary of Research Findings and Recommendations

¢ How will the new system be financed?

* What body will be given responsibility for developing standards and
guidefines and reviewing progress during the early phases of
development and implementation?

12.2 Measures Alternative to Prosecution in Selected Overseas
Jurisdictions for Responding to Unruly Children and Young People

12.2.1 The Objectives of the Measures

in juvenile justice systems overseas, there has been a move away from
punitive and retributive approaches and from purely welfare models to a new
emphasis on restorative and reintegrative practices. Different kinds of
intervention models and innovative measures have been adopted fo offer
adequate legal safeguards for children or encourage them to take
responsibility for their offending. Police alternative actions, victim offender
mediation, community service and family group conferencing are now being
used more widely to respond to offending.

in Canada, Queensiand and New Zealand where the legislation is relatively
recent, principles are explicitly included in the law which emphasize the
protection of children and young people who are investigated in connection
with an offence, diversion from Courts, fair and just procedures, making young
offenders accountable and responsible, prdviding opportunities for their
development, the inclusion of victims, the strengthening of families and their
participation in proceedings, and the relevance of age, maturity and culture.
These objects and principles are given effect by the inclusion in legislation of
alternatives fo prosecution including alternative actions by the Police and the
use of Family Group Conferences and/or by the use of Family Group
Conferences to aid decision making in the Court.

England has also recently made changes to its legislation and the objects and

principles included share many features in common with the other three

jurisdictions above. It too emphasizes legal protections, a separation of justice
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and welfare, proceedings that are fair and just, opportunities for development
and achieving shorter time frames for resolution. It foo makes some
provisions for victim inclusion and the participation of famities through
alternative actions and Family Group Conferences. But in England, there is
also a more punitive theme with repeat and serious offenders being given
fewer chances to change. and the option of parents being made responsible
by court orders for théir children’s offending.

Belgium, which currently operates on a primarily welfare model, is currently
considering changes to its legislation. Singapore, where law is similar in many
respects to Hong Kong, amended its law in 2001. In both these jurisdictions,
as well as in Canada, Family Group Conferences are currently being used as
an option by the Courts to aid decision making.

12.2.2 The Effectiveness of the Measures

A summary of research evidence on the resuits of moving to more
diversionai'y, participatory and restorative outcomes by using new alternatives
to prosecution is set out in Table 12.1. New Zesaland, Queensland, Canada
and England have all passed new legislation since the late 1 980s. All of these
jurisdictions have expanded the alternatives available to prosecution. All four
have developed restorative options: in particular they have provided for
alternative actions by the Police and have included Family Group
Conferencing among the alternatives to prosecution or court orders. In both
New Zealand and Queensiand the systems have been in operatlt‘m for long
enough to show that these systems work well; reoffending can be decreased
victims can benefit from actions that repair harm and all involved in these
systems are more satisfied with the outcomes. iIn Canada, the changes to the
legislation are too recent for information to be available on the impact of the
changes.

in England, the situation is more complex as the legislation not only made
some restorative and diversionary options available but it also increased the
number and type of restrictive and punitive options. Furthermore, relatively
limited information is yet available on the impact of the variety of measures
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Table 12.1 Measures alternative to prosecution In overseas countries

Law Jurisdictions/ Targets |Effectiveness
Enacted (Measures
2001 Singapore
Streetwise Programme 13-19 Yes
Guidance Programme Under 16 |Yes
Measures for Children Beyond Under 16 (Service too new for
Parental Control tevaluation
1998 England and Wales
Reprimand & Final Warning 10-17 Unproven
Referral Order (since April 2002) [10-17 Service too new for
evaluation
Child Curfew Order Under 16 |Unproven
Child Safety Order Under 10 Too few cases for
evaluation
Anti-social Behaviour Order Over 10  |Unproven
Parental order Parents [Unproven
1965 Belgium
Community Service Under 18 |Yes
Victim Offender Mediation Under 18 | No systematic evaluation
Family Group Conferences Under 18 [Too early to conclude
1992 Queensiand, Australia
Community Conferences 10-16 Yes
Police Cautioning 10-16 Absence of research
Drug Diversion 10-16 Service too new for
evaluation
Police Counsel Under 10 [Too few cases for
evaluation
71989 New Zealand
Police Youth Aid Diversion 10-16 Yes
Family Group Conferences 10-16 Yes
2003 Canada
Extra-judicial Measures 12-17 Services too new for
- police cautioning evaluation
-voluntary referral for counselling
- pre-charge extra-judicial
sanctions, e.g. restitution,
apology
- post-charge extra-judicial
sanctions, e.g. restitution,
apology
- Family Group Conferences 3
Earlscourt Outreach Project Under 12 |Further research needed
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introduced. But what information is available suggests that the more restrictive
measures are not being widely taken up and do not necessarily appear to
have beneficial impacts when they are used. The verdict of Dignan (2003) is
that the effectiveness of the changes in England is currently "not proven”.

In the remaining four jurisdictions, new diversionary aiternatives to
prosecution, the use of restorative approaches and provisions for victims’
views to be considered in decisions have not been incomporated in legislation
or, as is the case in Singapore, are not being widely used. However, Belgium
and Singapore have both adopted some new measures and, in particular,
have successfully experimented with Family Group Conferencing.

Thus the conclusion to be reached on the basis of an analysis of the
experiences of the six countries considered here is that there are real gains to
be made through adopting new alternatives to prosecution and court orders
based on a restorative philosophy. The particular measures that appear to be
successful are increased police diversion of young people who agree to repair
the harm they have caussd, the use of community service placements where
offenders are reintegrated into the society through volunieer services, and the
use of Family Group Conferences for more serious offending when the views
of familles, victims and young people can be used to develop a plan that will
allow both for the repair of harm and the reintegration of offenders and victims.
Such schemes can reduce the involvement of young people in the criminal
justice system, provide increased support to young people and families,
provide some redress to victims, reduce the probability of reoffending and
result in cost savings to the criminal justice system.

12.2.3 Summary of the Six Jurisdictions
The following provides a summary of the diversionary measures and their
effectiveness in the six jurisdictions:

Singapore
1. Singapore’s juvenile justice system tries to find a balance between justice

and restorative models of rehabilitation.
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Streetwise Programme targets gang youth to leave the gangs or secret
societies. The youth had displayed more respect for authority, higher self-
esteem, better problem-solving abilities and improved family relationships.

Guidance Programme helps first time youth offenders who committed
minor offences to enrol in rehabilitation programmes in lieu of prosecution.
The offenders were found to be more responsive and cooperative.
Parents’ attendance in the programme was high and the rate of re-
offending was low.

The Children and Young Persons (Amendment) Act of 20 April 2001
makes provision to bond parents who have children beyond parental
control to comply with court orders to exercise proper care and
supervision of their children. There is no evidence yet on the extent of the
use of this new measure or of its value.

England and Wales

Alternatives to prosecution

1.

A Police Reprimand is a formal verbal warning issued to a first time
juvenile offender aged 10-17 who has committed a minor offence. If he or
she reoffends, the Police will issue a Final Waming, whereby the Police
are required to refer the case to the local youth offending team to attend a
compulsory “rehabilitation” or “change” programme.

Orders of the Court

2.

A Referral Order can be applied to young offenders who are prosecuted
for the first ime and plead guilty as dharged in the Youth Court and in
respect of whom the Court does not consider it appropriate to impose
either a custodial sentence or an absolute discharge. Young persons in
receipt of such an order are obliged to attend meetings of the Youth
Offender Panel. It involves the participation of offender and his/her
parents, and the victims (if willing) io devise a contractual agreement to
bind the offender to an agreed ‘programme of behaviour”. if no
agreement can be reached, or a contract is agreed but subsequently
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breached, the young offender is then retumed to Court to be sentenced
for the originat offence.

A Child Curfew Order involves placing a ban on young children under the
age of sixteen to prevent them from being on the streets or other public
places at night unless supervised by a responsiblie adult.

A Child Safety Order may be imposed for a child below the age of ten
who commits an offence or causes harassment, alarm or distress to
others. The child is placed under the supervision of a social worker and is
required to comply with any specific conditions imposed by the Court,
such as recelving appropriate care, protection and support, subject to
proper control, or preventing any repetition of undesirable behaviour.

Anti-social Behaviour Orders may be used against any person aged 10 or
over whose behaviour puts people in fear of crime. They may consist of'a
variety of prohibitions to protect people from further anti-social acts
committed by the defendant. Conviction for breach carries the normal
maximum sentence of a 24-month detention and training order, half of

which is spent in custody and half under supervision in the community.

Parenting Orders are available in connection with Child Safety Order and
Anti-social Behaviour Order, or where a young peréoq has been
convicted of an offence. Parenting Orders may require parénté to attend
counselling or guidance sessions, or require them to exercise a measure
of control over their child. Failure to comply with the order constitutes a
criminal offence punishable with a fine of up to £1000.

Referral Orders and Child Safety Orders were introduced in April 2002 and
thus they are too new for evaluation. The effectiveness of the other four
measures is also still unproven.
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Belgium

1.

Community service is being used as an altemative to residential
placement. Research comparing 214 cases with a contro! group of 200
shows less reoffending as a consequence of the use of community
service.

Victim Offender Mediation Is being trialed on a small scale. Participants
express satisfaction with the programme. However, currently most of the
cases involve only minor offending and there are concerns about net
widening - especially as the Public Prosecutor may still ‘send these cases
to Court. |

Family Group Conferencing is being experimented within four
arrondissements. Cases are referred by the Youth Court Judge to the
mediation service and the recommended plan is brought to the Youth
Court which translates the result into a judgement. Currently results from
the pilot project (first 40 cases) indicate agreements are being reached,
the Youth Court is confirming the “declaration of intention” and the plans
are being carried out. There are high levels of satisfaction expressed by
all participants.

Queensland, Australia

1.

Legislation sees the intended benefits of community conferencing for
offenders (in taking responsibility, repairing harm and diversion from
criminal justice processes), victims (in understanding why the offence
was commitied and in expressing their concerns) and the community (in
the increased use of informal dispute resolution without legal
proceedings). Research reports high levels of satisfaction among
participants in conferences, compliance with agreements by young
people and victim satisfaction with outcomes. In Australia generaliy, the
levels of satisfaction, perceived fairmess and repair of harm in
conferences compare favourably with experiences in the Courts. Victims
report more understanding of reasons for offence, are less fearful of the
offenders and better able to put the offending behind them. Research on

108

?




Summary of Research Findings and Recommendations

reoffending is limited but one study in New South Wales demonstrated a
15-20% reduction in offending compared to court cases.

Police cautioning is used for first time juvenile offenders who commit
minor offences. The caution is administered in the presence of their
parents or chosen adults. The offender must admit committing the
offences and consent to being cautioned. If there are further offences that
are separated by time and the circumstances warrant it, the child may
receive more than one caution. Systematic evaluative research has not
yet been undertaken.

Police Counsel targets erring children under ten years old. Police Youth
Aid Officers explain to them why it is wrong to have committed an offence.
This occurs in the presence of a child's parent or guardian or a
responsible adult. Police Counse! also requires the child’s consent and
admission of the facts. Systematic evaluative research has not yet been
undertaken.

An option for the Police and Magistrates to handle drug offenders is the
Drug Diversion programme. Offenders are required to admit guilt and
agree to undertake a drug assessment and a brief intervention which
includes an educational programme. The measure Is still too new for
evaluation results to be available.

Canada
1.

For young people aged 12-17, Extra-judicial Measures are provided,
including police cautioning, voluntary referral for counseling, pre-charge
or post-charge extra-judicial sanctions, e.g. restitution, apology, and
Family Group Conferences.

The results of evaluation on outcomes from research are not yet available,
as the-new provisions for this 12-17 age group have only recently been
implemented,
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3. When offences are committed by children under 12 years of age who

have significant behavioural or offending problems, community support
programmes, such as the Earlscourt Outreach Project, are provided for
both the children and their families. The result seems to be very
promising although further research to assess its effectiveness is still
necessary.

New Zealand

1.

The system in New Zealand has been highly effective in diverting young
people from Courts and custody. Rates of appearances in the Youth
Court are now about a third of what they were prior to 1989 and the use
of custodial sentences has diminished even further,

High levels of participation and involvement in the process are reportéd
for families and young people. Victims participate in about haif of all
Family Group Conferences. The participants generally express high
levels of satisfaction with outcomes. Young people often express
appreciation of the support of family and the opportunity to apologise.
Families feel treated with respect and also appreciate the opportunity to
apologise. Victims appreciate the opportunity to express their feelings
and to meet the young person and understand why the offending
occurred.

Outcomes are almost always likely to involve restorative elements, about
half also involve restrictive elements, but oulcomes for a smaller
proportion of cases have included reintegrative and rehabilitative
elements, reflecting the relatively low levels of services that have been
available for children, young people and families in New Zealand,

Although police youth diversion has not been formally evaluated, it has
received widespread endorsement informally within communities and
among professionals. Research is currently underway to provide further
information on the impact of diversionary procedures on reoffending and
the results should be available later this year,

20N




Summary of Research Findings and Recommendations

12.3 The Case for Introducing New Measures Alternative to Prosecution
to Hong Kong

As already suggested in the introduction, it seems timely for Hong Kong to
consider re-examining the legislative options available as alternatives to
prosecution. There are a humber of reasons for this.

1. Amendments have already taken place in Hong Kong to the age of
criminal responsibility- specified in the Juvenile Offenders Ordinance but -
proposals about raising the age also need to be accompanied by a
consideration of possible additional options for responding to children
who will no longer be eligible for prosecution., |

2. lntérnationally, countries in Europe, Asia and Australasia that have
recently updated- their legislation, or are currently considering doing so
are developing new objectives and new processes.

3. While Hong Kong compares favourably with other countries in the
strength and organization of its services and programmes for young
people and families, it has fewer options for responding to the needs of
victims and for ensuring that young offenders are encouraged to repair
the harm they have caused.

4. Further, there is an international trend favouring the adoption of
restorative justice options in order to respond more effectively to both
victims and offenders.

5. There is evidence that restorative processes have benefits for victims,
families and children as well as the potential to increase efficiency and
reduce costs in the justice system by diverting children and young
persons from prosecution.




Summary of Research Findings and Recommendstions

6. Reoffending certainly does not appear to increase as a result of
increasing diversionary options and, if the processes are well managed,
the probability of reoffending is reduced.

12.4 Options for Implementing Such Measures

While particutar models in overseas jurisdictions have been used as examples,
it is not the position of the research team that Hong Kong should necessarily
adopt any of these models without modification. Rather, the research team
proposes that Hong Kong develops its own systems and processes o meet
the needs of the peopie of Hong Kong and, as much as possible, build on
existing systems and practices. '

Six main options have been proposed for implementing an improved and up-
to-date approach to offending by children and young persons. For unruly
children under ten years old, four recommendations have been made:

» Police Child Support Service

« Family Support Conference

¢ Empowerment Programme

» Community Alternatives to Institutional Placements

Another two main options are recommended for young persons aged 10-17;

¢ Family Group Conference
+ Empowerment Programme

12.4.1 Police Child Support Service

It is proposed that the Police should give frontline and immediate support to
children at risk of offending. They would talk informaily to the child to arrange
some way that the child would make up for what was done by apologizing or
helping the victim in some small way. The Police would also make sure that
the school responds to any problems such as bullying, and that the parents
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know where to get help with child care or after school supervision or for a child
with specific difficuities. The Police would consult with the victim and the
child's family before deciding which tasks to be undertaken if necessary. The
police officer arranging this should be one who specializes in working with

young people.

12.4.2 Family Support Conference
The Family Support Conference could be used for a variety of purposes:

~ 1. A primary purpose would be to consider the need for family support
and/or a change of care when the present quality of care is considered

insufficient to meet the needs of the child.

2. A second purpose would be to consider programmes and services and
other options that could assist a child under the age of 10 years who has
been involved in offending, especially when the problem has been
persistent or moderately serious.

3. A third purpose could be to review the placement of a child who has
already been placed away from home or in residential care with the goals
of returning the child to the community, placing the child or young person
in a more family-like setting or developing a more effective plan to provide
the support that is needed by the child and the caregiver.

It is recommended that there be two sources of referral. First, the Police could
make a referral with the consent of the child's parents or guardian. The Pclice
might wish to revert to initiate a C/P Order if the parents disagreed or failed to
attend the conference. Second, the Juvenile Court could also make a referral
to the conference to aid its decision on the case.

Normally those present at a Family Support Conference would be the child,
the child’s current caregivers, other members of the . child's immediate a_nd
extended family, any other family friends or members of the local community
who could provide ongoing support, social workers, teachers and other
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professionals who have already been or may potentially be involved in
providing support fo the child and the child's caregivers. The plan could be
acted on after the agreement of ail parties or be part of a C/P Order made in
the Juvenile Court. The responsibility for managing arrangements for Family
Support Conferences would be located with the Social Welfare Department
who may decide to contract out the responsibility for actually arranging and
convening the conference through local Integrated Family Services Centres.

12.4.3 Empowerment Programme (for Unruly Children)

It is recommended that Empowerment Programmes be provided through the
established network of selected Integrated Children and Youth Services
Centres, and coordinated and monitored by the Social Welfare Departmént.
The Police might wish to refer an unruly child to the Programme upon parental
consent, but the Police (or the Social Welfare Department) could revert to
initiate a C/P Order if the parents disagreed or the child failed to attend the
Programme. The goals would be to reduce offending and anti-social
behaviour by providing the children with a range of purposeful activities that
combine recreational activities, social group and life skills training, including
anti-theft awareness, enhancement of self-esteem, and resistance of peer
pressure. Appropriate suppoit and educational services would be provuded to
the children’s families if appropriate.

12.4.4 Community Alternatives to Institutional Placements

It is proposed that, when parents are experiencing difficulties in providing an
adequate standard of care for their children, the option of placement with kin
or in foster families be explored. Suitable alternative placements with kin,
foster families or in small group homes should be used as an alternative to the
larger residential homes that are cumrently being used for many children in
these situations. When an out of home placement is agreed to, the plan
should also include provision for the child to maintain links with all family
members that are important to him or her and support for the new caregivers
should be examined to ensure that it will be adequate. In some cases, special
services may need to be provided for the children, parents or caregivers, and
provisions made for reviewing the arrangements regularly.
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12.4.5 Family Group Conference

The purpose of Family Group Conference would be to respond to the
offending of children aged 10-17 years in ways that make the young person
accountable for offending, repair the harm fo victims and develop a plan o
prevent further reoffending. It is proposed that when the offence is of sufficient
seriousness to be considered for referral to the Prosecution, a Police Youth
Officer should review the case and, whenever possible, make a referral for a
Family Group Conference in consuitation with the Prosecution. If the Family
Group Conference failed to agree or if the agreed tasks were not completed
and one of those present requested a review, the matter would be returned to
the Police for consideration of pressing charge. As a pre-sentence diVersi_on,
the Court could refer suitable cases for a recommendation from a Family
Group Conference before making a decision. Members of the conference
includes the conference facilitator, the offender and the offender's family
members, the victim and the victim’s supporter, a Police Youth Officer, and
any significant persons related to both victir and offender.

12.4.6 Empowerment Programme (for Young Offenders)

it is recommended that Empowerment Programmes, with an emphasis on life
skills training and voluntary services, be provided through Integrated Children
and Youth Services Centres for youth offenders aged 10-17, efther in lieu of
prosecution or as an outcome recommended by the Family Group Conference.
The offenders would be required to consent to complete up to sixty hours of
training and voluntary setvices within three months.

As regards referral routes, the Prosecution could make referrals to the
Empowerment Programme in lieu of prosecution. In cases where the young
persons agreed fo undertake the Programme but failed to complete the
requirements, the matter would be referred back to the Prosecution for
consideration of prosecution.

Another route of referral to the Empowerment Programme would be the
Family Group Conference. Young offenders might like to accept attending the
Empowerment Programme as part of a plan agreed to by a Family Group
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Conference. In cases where the young persons failed to complete the
requirements, the matter would be referred back to the Family Group
Conference for consideration of further options, including the option of
referring the matters to the Court.

12.5 Roles, Recruitment and Trainiﬁg of Professionals

Historically, in Hong Kong, a variety of government departments have been
involved in providing responses to juvenile offending. The Departments of
Justice, Correctional Services, Social Welfare, and Health, and the Police
Force, the Security Bureau, and the Juvenile Court have ali had a role to play.
A large number of NGOs have also been involved in providing a wide variety'
of services, it is not anticipated that the basic functions of these various
groups will change but specific changes will be inevitable if there is a shift
from institutional to community responses and if the proposed alternative
measures are adopted.

Other implementation issues to be considered here are around recruitment
and training of those who will be occupying the new roles. Those primarily
involved will include the Police, those managing and facilitating diversionary
measures, and the legal professionals: Magistrates and lawyers. Each of
these groups is considered in turn.

12.5.1 The New Role of the Police

in Hong Kong, the Police, as in all other jurisdictions, make decisions about
which young offenders will be dealt with and whether or not they will be dealt
with by warnings or other actions or referred for prosecution. With the
development of Police Superintendent Discretion Scheme, the Police have
been able to develop a variety of strategies that include making referrals,
talking to parents or teachers and giving a warning to the young offenders

along with certain other sanctions.

In the future it is proposed that the Police should be given additional
responsibility for managing a variety of supportive actions and diversionary
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measures. it is further proposed that these new responsibilities be underiaken
by a new group within the Police who will receive special training. Some of the
leaders of this new group should receive the opportunity to train overseas and
observe procedures there.

Curmrently there is a Juvenile Protection Section within each police region. The
Police in this section have developed special skills in working with young
people. These staff can provide a core who would be capable of developing
new protocols, training and practice standards for the new rales. They can
also provide the core for the new group of Police Youth Officers.

Recruitment criteria for additional officers should include experience and
interest in working with youth while on the frontline and a willingness and
interest in specializing in the field of youth work. The role could also include
preventive work in schools and in the community, liaison with crime prevention
initiatives in the community, being involved in patrol work targeted at crime
prevention, processing files on young people reported as offending and
making decisions about responses, attending Family Group Conferences and
working as part of inter-disciplinary teams of youth justice professionals to
improve local processes and practice. Ongoing training should be arranged
through the police training schools and also through special courses arranged
from time to time, in conjunction with other professionals in the juvenile justice

system.

12.5.2 The New Role of Welfare Services and Professionals

In Hong Kong, the Social Welfare Department has had the major overall
responsibility for providing rehabilitation and reintegrative services for children,
young people and their families when offending has occurred or when they
were seén to be at risk. But much of the actual semwice provision is
increasingly being provided by NGOs through a contractual subvention
system. The future emphasis should continue to be placed on developing
inter-agency cooperation at both Government and NGO levels. At the service

implementation level, the integrated service structure may serve as focus for
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developing further inter-agency cooperation around the new procedures or
alternatively, new structures may be developed.

As aiready noted, Hong Kong will be starting afresh if it wishes to consider
developing conferencing processes for children and young persons who
offend. New Zealand and the Australian states of Queensland, New South
Wales and South Australia offer the most well developed models to be
considered. In each of them, the management, recruitment and training
processes differ and the model operates differently. Rather than provide
additional detail on how these aspects operate in each of the jurisdictions, it is
recommended that a team charged with the development of processes for
Hong Kong should study each of the jurisdictions and study further the way in
which they are currently operating. Suitable points of contact can readily be
arranged through people already identified as collaborating experts in the
course of preparing this report. The outcome will be the development of
detailed descriptions of the roles of youth justice practitioners and managers
of the new processes and training packages for them. In addition there will
also need to be new guidelines around practice and the development of new
structures for delivering the new services.

12.5.3 The New Role of Prosecution, Lawyers, Court Staff and the
Judiciary

Prosecutors, lawyers, court staff and Magistrates will also have new roles
within the system — both because of the extended powers given to the Courts
and Prosecution, and also because of the new philosophy underpinning the
proposed new measures. Hong Kong already has a number of Magistrates
who specialize in work and/or have received special training to work in the

Juvenile Court. However, this does not apply to lawyers and prosecutors. _

Some of these professionals, and particularly the Magistrates, will be key
members who can provide leadership and guidance to other professionals in
understanding their new roles in the new juvenile justice system. It is therefore
of crucial importance that these groups should aiso be committed to the
changes, receive training which will enable them to respond appropriately to
the new focus and tc implement the proposals appropriately, and that they
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should understand their critical role in providing support to other members of
the youth justice teams as proposed below.

12.6 Further Issues in Implementation

12.6.1 Inter-disciplinary Collaboration—The Youth Justice Committee
Measures should be developed to bring together all those involved in the
juvenile justice system: Juvenile Court magistrates, lawyers, court staff,
prosecutors, youth justice practitioners, Police Youth Officers and staff of
relevant community agencies and government departments. These members
of the Youth Justice Committee could meet regularly to focus on finding ways
to improve practice and in particular, to find solutions to the problems that are
likely to occur from time to time. Inevitably there will be broblems around inter-
disciplinary collaboration, the transmission of information between
departments and agencies, the follow up and monitoring of young people,
ensuring that responses are timely and that outcomes are effective. inter-
disciplinary meetings are an effective way of not only arriving at constructive
solutions but also at making arrangements to implement the solutions. In
addition, these meetings are effective in building supportive relationships
across agency and professional boundaries, developing and promoting the
shared understanding among the various different professionals about the
system as a whole and an appreciation of one another's viewpoints. All of this
is likely to lead to increased collaboration at all points and more effective
outcomes for the young people involved.

12.6.2 Monitoring and Standards for New Measures

Currently Hong Kong has no comprehensive set of explicit statements about
the objects and principles underlying its juvenile justice processes. However,
there is ample incentive for doing so given the frend internationally to clarify
the reasons underlying the adoption of specific practices and the adoption in
the United Nations of specific rules and guidelines intended to assist member
states in such a task.
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The research team recommends that a set of objects, principles and
standards be developed for Hong Kong. It is proposed that such a document
could serve to guide those responsible for developing new measures
alternative to the prosecution of young offenders but that, in the longer term,
these be included in new legistation for juvenile justice in Hong Kong.

In putting such a recommendation into practice, the research team notes that
Chapter 9 has already reviewed the objects, principles and standards that
could be considered for adoption were Hong Kong to move to a new isystem
that makes explicit the basic principles underlying its juvenile justice sysfém. It
is our view that these documents provide an excellent initial basis for
discussion. Fuller detail on potential options from both the United Nations and
from specific jurisdictions have been gathered in connection with this reséarch
and can be made available to any task force or working party set up to
consider such matters.

12.6.3 Financial Issues

It has already been noted that there will be considerable costs, especially in
the short tem, around developing and setting up new measures alternative to
prosecution. In the longer term, it is anticipated that these costs will be
undoubtedly offset by savings in other parts of the juvenile justice system, and
particular in the area of residential care and correctional services. However,
the research team recommends that it is important that ful costings be done
before major changes are made so that cost targets can be set for all aspects
of the system and budgets can be allocated.

12.6.4 Interim Planning and Management

Much that is currently done in response to children and young persons who
offend in Hong Kong is appropriate and is likely to contribute to their
rehabilitation and reintegration into the community. However, it has already
been recognized by Government that changes need to be considered to Hong
Kong's Juvenile Offenders Ordinance that goes back to 1932 (though
amended in subsequent years). Furthermore, new philosophies, new
practices and new research in other jurisdictions suggest that it is timely to
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make changes. The proposals made in this report have examined options for
alternatives to prosecution and proposed a selection of these as the basis for
a new Juvenile justice system that build on the experiences in other
jurisdictions which have already responded to new options.

The next step is for the Government to consider how to proceed in
determining the suitability of these recommendations. The research team
proposes that this be done in a number of stages, as follows:

» Fund a project to pilot the new options proposed here under the
guidance of a steering committee to oversee their initiation and
development,

» Set up a Task Force to develop new objects, principles and standards
for juvenile justice in Hong Kong.

» Set up a working parly to develop detailed proposals for law and
practice with a goal of introducing new legislation in the next few years.

12.7 Conclusion

This report has considered options for new measures that can be alternatives
to the prosecution of children and young persons in Hong Kong. The impetus
for this comes largely from the increase in the minimum age of criminal
responsibility of children to 10 years. But another compelling factor is the need
to consider change in the light of the major recent and ongoing developments
in philosophy and practice of youth justice throughout the world. After
considering the experience of six jurisdictions from around the world and the
rationale for and effectiveness of their measures alternative to prosecution,
proposals have been made for the development of six new options for Hong
Kong.

For unruly children under 10 years, it has been recommended that Child
Support Services by the Police be developed for responding to needs
identified when offending of children occurs; Family Support Conferences be
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developed to reach agreements about changes in care and approprate
supports to prevent further offending of children; services be extended to
children at risk by the development of Empowerment Programmes in
Integrated Children and Youth Services Centres; and community placements
be encouraged as an alternative to residential care.

For those aged 10 to 17 years, it is recommended that Family Group
Conferences be developed as a diversionary option and as a forum for
making recommendations to the Courts for more serious and persistent
offending; and that Empowerment Programmes be organised as a way of
responding constructively to the need to make young people accountable for
the harm that they have done. The emphasis in these new measures should
be on increased empowerment of families and young people; acceptance of
responsibility for offending and repair of the harm that has been caused; and
measures that will increase the support for, and rehabilitation and
reintegration of the children and young people into the community.

These new measures will require the development of new roles, new
structures, new standards and new training packages. Issues of the costs of
the changes have been considered. Proposals have been made for how the
developmeht of these new options can be undertaken, the next steps that can
be taken, and how ongoing evaluation of new measures can be made to
ensure that they are successfuf in achieving their goals.

Hopefully this report can provide a road map for Hong Kong which will lead to
the development of a new juvenile justice system which is effective in
responding to young offenders by enabling them to move some way o
repairing the harm they have done, encouraging them to take responsibility for
their offending, preventing their reoffending and reintegrating them into society.
Members of the research team have the confidence that Hong Kong has, at
this point in time, the ability to build on current strengths to develop a new
system that will make it a world leader in juvenile justice and, at the same time,
make it a safer society with valuable social capital.-
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