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Background

At the Subcommittee meeting on 11 December 2003, members asked the
Legislative Council Secretariat to research on how resolutions of the Security Council of
the United Nations in relation to sanctions (U.N. resolutions) had been implemented in
Hong Kong prior to 1997 so as to facilitate discussion on the implementation of such
resolutions under the United Nations Sanctions Ordinance (Cap. 537) ("the Ordinance").

Orders in Council prior to 1 July 1997

2. The United Nations Act 1946 of the United Kingdom provides that if the
Security Council of the United Nations has called upon His Majesty's Government in the
United Kingdom to apply any measures to give effect to any decision of that Council, "His
Majesty may by Order in Council make such provision as appears to Him necessary or
expedient for enabling those measures to be effectively applied".  These Orders in Council
may extend to any part of His Majesty's dominions and to any other territory under His
jurisdiction.  A copy of the Act is enclosed at Annex A.

3. From 1990 to 30 June 1997, more than 20 such Orders in Council were made
and extended to Hong Kong.  A list of these Orders in Council is enclosed at Annex B.
An example of one of these Orders, i.e. The United Nations Arms Embargoes (Dependent
Territories) Order 1995 (L.N. 249 of 1995), which is an Order to give effect to decisions of
the Security Council in relation to Liberia, Somalia, the former Yugoslavia and Rwanda is
enclosed at Annex C.  The Order was made by Her Majesty in Council on 11 April 1995.
It was laid before Parliament on 25 April 1995 and came into force on 16 May 1995.  The
relevant Order was published in the Hong Kong Gazette on 16 June 1995.

4. As to how U.N. resolutions were implemented in Hong Kong before 1 July
1997, Members may refer to the letter from the Administration to the Clerk to this
Subcommittee dated 9 January 2004 (LC Paper No. CB(2)966/03-04(01)).  According to
the Administration, after the Foreign and Commonwealth Office of the United Kingdom
Government had prepared the final draft Order in Council, the Hong Kong Government
would publish the Order in the Gazette and issue a press release to announce the
implementation of sanctions.

5. All such Orders in Council as applicable to Hong Kong lapsed at midnight on
30 June 1997.
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Regulations under the United Nations Sanctions Ordinance from 1 July 1997

6. To avoid the legal vacuum arising from the lapse of the Orders in Council, the
Ordinance was urgently passed on 16 July 1997 by the Legislative Council and came into
effect on 18 July 1997 (see Annex D).  Regulations made by the Chief Executive on the
instruction of the Ministry of Foreign Affairs of the People's Republic of China ("MFA of
PRC") to continue implementing United Nations sanctions against Iraq, Libya, Liberia,
Somalia, Rwanda and Angola in Hong Kong were published in the Gazette (L.N. 419 - 424
of 1997) and came into effect on 22 August 1997.  A list of Regulations made after 1 July
1997 up to the present is enclosed at Annex E.  For ease of comparison, the United
Nations Sanctions (Arms Embargoes) Regulation (L.N. 423 of 1997) is enclosed at Annex
F.

Observations

7. On reviewing the Orders in Council, the regulations made under the Ordinance
and other related legislation, it is observed that :

(a) Prior to 1 July 1997, the text of a relevant Order in Council was prepared in the
United Kingdom.  Hong Kong was required to publish the Order in the Gazette.
After 1 July 1997, the regulation concerned is made by the Chief Executive to
give effect to a relevant instruction from the MFA of PRC.  The text is
prepared in Hong Kong.

(b) The U.K. Act does not specify that measures are to be implemented against a
"place".  The Ordinance stipulates that sanctions are to be imposed against a
"place" outside the People's Republic of China.  It has been pointed out in the
report of the Subcommittee on United Nations Sanctions (Afghanistan)
(Amendment) Regulation 2002 that the amending regulation may not be within
the scope of the Ordinance.

(c) Under section 1(4) of the U.K. Act, an Order in Council made under the Act will
have to be laid before Parliament before its coming into force.  Whereas in
Hong Kong, section 3(5) of the Ordinance provides that sections 34 and 35 of
the Interpretation and General Clauses Ordinance (Cap. 1) shall not apply to
regulations made by the Chief Executive under the Ordinance.  The regulations
are therefore not required to be laid on the table of the Legislative Council.

(d) Clause 3(2) of the International Organizations (Privileges and Immunities) Bill
stated that section 34 of the Interpretation and General Clauses Ordinance (Cap.
1) shall not apply to an Order made by the Chief Executive in Council.  After
members of that Bills Committee had expressed concern that it would deprive
LegCo of the right to scrutinize such order as subsidiary legislation, the
Administration deleted that clause during Committee Stage.

(e) Prior to 1 July 1997, Orders in Council giving effect to U. N. sanctions were
made quite promptly.  In paragraph (c) of the letter to the Chairman of the
House Committee dated 13 November 2003 (see CB(2)338/03-04 issued on 14
November 2003 by the Clerk to the House Committee), the Chief Secretary for
Administration stated that the U. N. resolutions are "time-limited".
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Nonetheless, there is usually a long time gap before a regulation is made in
Hong Kong.  For instance, the U.N. Resolution 1343 (2001) against Liberia
was adopted by the Security Council on 7 March 2001.  The United Nations
Sanctions (Liberia) Regulation 2001 (L.N. 280 of 2001) was enacted in Hong
Kong on 14 December 2001 and expired on 5 May 2002.  Another U.N.
Resolution 1408 to extend the duration of sanctions for a further period of 12
months against Liberia was adopted by the Security Council on 6 May 2002.
"The HKSARG was instructed in May by the MFA of PRC to give effect to
Resolution 1408 in the HKSAR" (see the paragraph under the heading - UN
Security Council 1408 in the Administration's letter to the Assistant Legal
Adviser of the Legal Service Division dated 8 October 2002 enclosed at Annex
G).  The United Nations Sanctions (Liberia) Regulation 2002 (L.N. 141 of
2002) was not enacted in Hong Kong until 4 October 2002.  On 6 May 2003,
the Security Council adopted Resolution 1478, which extended the duration of
sanctions against Liberia for another 12 months.  Again, the United Nations
Sanctions (Liberia) Regulation 2003 (L.N. 245 of 2003) was not enacted in
Hong Kong until some time later, i.e. on 7 November 2003.  As a result, there
have been long time gaps when the relevant sanctions were not implemented by
local legislation.

(f) In comparing Annex C with Annex F, which give effect pre-1997 and post-
1997 to the same U. N. resolutions on arms embargoes, they are substantially
similar to each other except that:

(i) there are a preamble and a Schedule 1 to the Order in Council;

(ii) terms such as the Governor, the British citizen, Her Majesty's Government
in the United Kingdom which appear in the Order in Council have been
adapted in the Regulation; and

(iii) definitions on "authorized officer", "customs officer" have been added to
the interpretation section in the Regulation.

(g) The text of the 2001 Liberia Regulation is modelled largely on the 1995 Order
in Council on arms embargoes.  But some changes are introduced in the 2002
and 2003 United Nations Sanctions (Liberia) Regulations.  For example, the
2003 Regulation is now divided into different Parts.  Sections 3, 4, 5, 16, 17,
22 and 30 of the Regulation are sections not found in the U.K. Order in Council.
Most of these sections relate to the exercise of the Chief Executive's powers
such as in granting licences, or in authorizing persons to be authorized officers.

(h) In the Regulations made under the Ordinance, law enforcement agencies are
empowered to request any person to furnish information or produce materials, or
to seize property in the absence of a court order.  This differs from the enabling
powers stipulated in the Organized and Serious Crimes Ordinance (Cap. 455),
Dangerous Drugs Ordinance (Cap. 134) and Drug Trafficking (Recovery of
Proceeds) Ordinance (Cap. 405) and the United Nations (Anti-Terrorism
Measures) (Amendment) Bill 2003 whereby court orders are required.
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Encl.

Prepared by
Legal Service Division
Legislative Council Secretariat
12 January 2004





Annex B
Before 1.7.1997

Item Legal Notice No. Orders in Council Date of Gazette

1. 281 of 1990 The Iraq and Kuwait (United Nations Sanctions)(Dependent Territories) Order 1990 28.8.1990

2. 282 of 1990 The Iraq and Kuwait (United Nations Sanctions) Order 1990 28.8.1990

3. 120 of 1992 The Libya (United Nations Prohibition of Flights)(Dependent Territories) Order 1992 1.5.1992

4. 121 of 1992 The Libya (United Nations Sanctions)(Dependent Territories) Order 1992 1.5.1992

5. 208 of 1992 The Serbia and Montenegro (United Nations Prohibition of Flights)(Dependent Territories) Order 1992 26.6.1992

6. 209 of 1992 The Serbia and Montenegro (United Nations Sanctions)(Dependent Territories) Order 1992 26.6.1992

7. 168 of 1993 The Serbia and Montenegro (United Nations Sanctions)(Dependent Territories) Order 1993 21.5.1993

8. 186 of 1993 The Iraq (United Nations)(Sequestration of Assets)(Dependent Territories) Order 1993 28.5.1993

9. 322 of 1993 The Haiti (United Nations Sanctions)(Dependent Territories) Order 1993 6.8.1993

10. 391 of 1993 The Angola (United Nations Sanctions)(Dependent Territories) Order 1993 8.10.1993

11. 462 of 1993 The Libya (United Nations Sanctions)(Dependent Territories) Order 1993 3.12.1993

12. 404 of 1994 The Haiti (United Nations Sanctions)(Dependent Territories) Order 1994 1.7.1994

13. 432 of 1994 The South Africa (United Nations Arms Embargo)(Prohibited Transactions) Revocations Order 1994 15.7.1994

14. 550 of 1994 The Haiti (United Nations Sanctions)(Dependent Territories) Order 1994 (S.I.1994/1324) 21.10.1994

15. 574 of 1994 The Former Yugoslavia (United Nations Sanctions)(Dependent Territories) Order 1994 4.11.1994
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Item Legal Notice No. Orders in Council Date of Gazette

16. 575 of 1994

The Serbia and Montenegro (United Nations Prohibition of Flights)(Dependent Territories) Order 1992
(L.N.208 of 1992); The Serbia and Montenegro (United Nations Sanctions)(Dependent Territories)
Order 1992 (L.N.209 of 1992); The Serbia and Montenegro (United Nations Sanctions)(Dependent
Territories) Order 1993 (L.N.168 of 1993) —— (Suspension) Order 1994

4.11.1994

17. 29 of 1995

The Serbia and Montenegro (United Nations Prohibition of Flights)(Dependent Territories) Order 1992
(L.N.208 of 1992); The Serbia and Montenegro (United Nations Sanctions)(Dependent Territories)
Order 1992 (L.N.209 of 1992); The Serbia and Montenegro (United Nations Sanctions)(Dependent
Territories) Order 1993 (L.N.168 of 1993) —— (Suspension) Order 1995

27.1.1995

18. 183 of 1995

The Serbia and Montenegro (United Nations Prohibition of Flights)(Dependent Territories) Order 1992
(L.N.208 of 1992); The Serbia and Montenegro (United Nations Sanctions)(Dependent Territories)
Order 1992 (L.N.209 of 1992); The Serbia and Montenegro (United Nations Sanctions)(Dependent
Territories) Order 1993 (L.N.168 of 1993) —— (Suspension)(No.2) Notice 1995

19.5.1995

19. 249 of 1995 The United Nations Arms Embargoes (Dependent Territories) Order 1995 16.6.1995

20. 446 of 1995

The Serbia and Montenegro (United Nations Prohibition of Flights)(Dependent Territories) Order 1992
(L.N.208 of 1992); The Serbia and Montenegro (United Nations Sanctions)(Dependent Territories)
Order 1992 (L.N.209 of 1992); The Serbia and Montenegro (United Nations Sanctions)(Dependent
Territories) Order 1993 (L.N.168 of 1993) —— (Suspension)(No.3) Notice 1995

29.9.1995

21. 22 of 1996

The Serbia and Montenegro (United Nations Prohibition of Flights)(Dependent Territories) Order 1992
(L.N.208 of 1992); The Serbia and Montenegro (United Nations Sanctions)(Dependent Territories)
Order 1992 (L.N.209 of 1992); The Serbia and Montenegro (United Nations Sanctions)(Dependent
Territories) Order 1993 (L.N.168 of 1993);The Former Yugoslavia (United Nations Sanctions)
(Dependent Territories) Order 1994 (L.N.574 of 1994) —— (Suspension) Notice 1996

5.1.1996

22. 138 of 1996

The Serbia and Montenegro (United Nations Prohibition of Flights)(Dependent Territories) Order 1992
(L.N.208 of 1992); The Serbia and Montenegro (United Nations Sanctions)(Dependent Territories)
Order 1992 (L.N.209 of 1992); The Serbia and Montenegro (United Nations Sanctions)(Dependent
Territories) Order 1993 (L.N.168 of 1993);The Former Yugoslavia (United Nations Sanctions)
(Dependent Territories) Order 1994 (L.N.574 of 1994) —— (Suspension)(No.2) Notice 1996

15.3.1996

23. 451 of 1996

The Serbia and Montenegro (United Nations Prohibition of Flights)(Dependent Territories) Order 1992
(L.N.208 of 1992); The Serbia and Montenegro (United Nations Sanctions)(Dependent Territories)
Order 1992 (L.N.209 of 1992); The Serbia and Montenegro (United Nations Sanctions)(Dependent
Territories) Order 1993 (L.N.168 of 1993);The Former Yugoslavia (United Nations Sanctions)
(Dependent Territories) Order 1994 (L.N.574 of 1994) —— (Cancellation) Notice 1996

25.10.1996
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Annex E
After 1.7.1997

Item Legal Notice No. Regulations Date of Gazette

1. 419 of 1997 United Nations Sanctions (Iraq)(Control of Gold, Securities, Payments and Credits) Regulation 22.8.1997

2. 420 of 1997 United Nations Sanctions (Iraq) Regulation 22.8.1997

3. 421 of 1997 United Nations Sanctions (Libya) Regulation 22.8.1997

4. 422 of 1997 United Nations Sanctions (Libya)(Prohibition of Flights) Regulation 22.8.1997

5. 423 of 1997 United Nations Sanctions (Arms Embargoes) Regulation 22.8.1997

6. 424 of 1997 United Nations Sanctions (Angola) Regulation 22.8.1997

7. 314 of 1998 United Nations Sanctions (Angola)(Amendment) Regulation 1998 18.9.1998

8. 365 of 1998 United Nations Sanctions (Sierra Leone)(Immigration Control) Regulation 4.12.1998

9. 366 of 1998 United Nations Sanctions (Federal Republic of Yugoslavia)(Prohibition on Terrorist Activity) Regulation 4.12.1998

10. 367 of 1998 United Nations Sanctions (Arms Embargoes)(Amendment) Regulation 1998 4.12.1998

11. 166 of 1999 United Nations Sanctions (Angola)(Amendment) Regulation 1999 25.6.1999

12. 173 of 1999 United Nations Sanctions (Libya)(Suspension of Operation) Regulation 1999 2.7.1999

13. 174 of 1999 United Nations Sanctions (Libya)(Prohibition of Flights)(Suspension of Operation) Regulation 1999 2.7.1999

14. 229 of 2000 United Nations Sanctions (Afghanistan) Regulation 23.6.2000
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Item Legal Notice No. Regulations Date of Gazette

15. 68 of 2001 United Nations Sanctions (Eritrea and Ethiopia) Regulation 16.3.2001

16. 194 of 2001 United Nations Sanctions (Sierra Leone)(Prohibition Against Importation of Diamonds) Regulation 28.9.2001

17. 211 of 2001 United Nations Sanctions (Afghanistan)(Arms Embargoes) Regulation 12.10.2001

18. 280 of 2001 United Nations Sanctions (Liberia) Regulation 14.12.2001

19. 281 of 2001 United Nations Sanctions (Arms Embargoes)(Amendment) Regulation 14.12.2001

20. 64 of 2002 United Nations Sanctions (Sierra Leone)(Prohibition Against Importation of Diamonds) Regulation 10.5.2002

21. 134 of 2002 United Nations Sanctions (Afghanistan)(Amendment) Regulation 2002 19.7. 2002

22. 137 of 2002 United Nations (Anti-Terrorism Measures) Ordinance (27 of 2002)(Commencement) Notice 2002 23.8.2002

23. 141 of 2002 United Nations Sanctions (Liberia) Regulation 2002 4.10.2002

24. 151 of 2002 United Nations Sanctions (Angola)(Suspension of Operation) Regulation 2002 18.10.2002

25. 95 of 2003 United Nations Sanctions (Angola)(Repeal) Regulation 2003 4.4.2003

26. 96 of 2003 United Nations Sanctions (Sierra Leone)(Prohibition Against Importation of Diamonds) Regulation 2003 4.4.2003

27. 245 of 2003 United Nations Sanctions (Liberia) Regulation 2003 7.11.2003































Annex G

Our Ref : CIB CR/104/53/1 VI Tel : (852) 2918 7490
Fax : (852) 2840 1621

8 October 2002

Ms Kitty Cheng
Assistant Legal Adviser
Legislative Council Secretariat
Legal Services Division
Legislative Council Building
8 Jackson Road, Central
(Fax No : 2877 5029)

Dear Ms Cheng,

United Nations Sanctions (Liberia) Regulation 2002

I refer to your letter of 8 October 2002 concerning the captioned
subject.  As requested, I attach below some background information on
the captioned Regulation for your reference, please.

Background

Under section 3 of the United Nations Sanctions Ordinance (Cap
537), the Chief Executive is required to make regulations to give effect to
an instruction by the Central People's Government to implement
sanctions imposed by United Nations (UN) Security Council resolutions.

UN Security Council Resolution 1343 and UN Sanctions (Liberia)
Regulation

The UN Security Council adopted Resolution 1343 in March
2001 (Annex A) imposing sanctions on Liberia for its active support to
armed rebel groups in neighbouring countries and its provision of
assistance to the transit of illicit diamond trade that constitutes a threat to
international peace and security in the region.  The sanctions included
the prohibition on the sale or supply to Liberia of arms and related
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materials, the provision of military training or assistance, the importation
of all rough diamonds from Liberia, as well as the prevention of the entry
or transit through the Member Sates of senior members of the
Government of Liberia, its armed forces and other related persons.  The
sanctions were established for an initial period of 12 or 14 months
respectively.  Under an instruction from the Ministry of Foreign Affairs
(MFA) of the People's Republic of China (PRC), the HKSAR
Government gave effect to Resolution 1343 through the enactment of the
UN Sanctions (Liberia) Regulation, which came into operation on 14
December 2001.  The Regulation subsequently expired on 6 May 2002,
in line with Resolution 1343.

UN Security Council 1408

Determining that the active support provided by the Government
of Liberia to armed rebel groups in the region still constitutes a threat to
international peace and security in the region, and noting that the
Government of Liberia has not complied fully with the requirements laid
down in Resolution 1343, the UN Security Council in May 2002 passed
Resolution 1408 (Annex B) to extend the sanctions imposed by
Resolution 1343 for a further period of 12 months, with an exception
provided to the effect that the rough diamonds controlled by the
Government of Liberia through the Certificate of Origin regime shall be
exempt from the prohibition of importation of rough diamonds exported
from the country when a report has been made to the UN Security
Council in accordance with paragraph 8 of Resolution 1408.  The
HKSARG was instructed in May by the MFA of PRC to give effect to
Resolution 1408 in the HKSAR.

UN Sanctions (Liberia) Regulation 2002

The UN Sanctions (Liberia) Regulation 2002 seeks to implement
Resolution 1408, which extends the duration of sanctions as stipulated in
Resolution 1343 as follows:

(a) Sections 4 and 5 prohibit any person within the HKSAR and
any person acting elsewhere who is both a Hong Kong
permanent resident and a Chinese national, or a body
incorporated or constituted under the law of the HKSAR
(HKSAR persons and bodies), from supplying, delivering or
exporting to Liberia of arms and related materials including
weapons, ammunition, military vehicles and equipment,
paramilitary equipment, and components for the
aforementioned (prohibited goods);
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(b) Section 6 prohibits HKSAR persons and bodies from
providing to a person connected with Liberia any technical
advice, assistance, or training related to the supply, delivery,
manufacture, maintenance or use of any prohibited goods;

(c) Section 7 prohibits any rough diamonds exported directly or
indirectly from Liberia from being imported into the
HKSAR, unless they are controlled by the Government of
Liberia through the Certificate of Origin regime that may be
established pursuant to paragraphs 7 and 8 of Resolution
1408 and a report has been made to the Security Council of
UN in accordance with paragraph 8 of Resolution 1408; and

(d) Section 8 prohibits senior members of the Government of
Liberia, senior members of the armed forces of Liberia and
the spouses of the above persons, and any individuals
providing financial and military support to armed rebel
groups in countries neighbouring Liberia, in particular the
Revolutionary United Front in Sierra Leone, as designated
by the Committee established pursuant to Resolution 1343,
from entering or transiting through the HKSAR.

As Resolution 1408 mainly extends the duration of the sanctions
of the Resolution 1343, the UN Sanctions (Liberia) Regulation 2002 is
largely modelled on the expired UN Sanctions (Liberia) Regulation.  In
line with Resolution 1408, the new Regulation will expire on 6 May
2003.

I hope the above is helpful. Please do not hesitate to contact me
or my colleague Mr Jeffrey Chan (2918 7506) if we can be of further
assistance.

Yours sincerely,

( Anita Chan )
for Secretary for Commerce, Industry and Technology


