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20 April 2004

Mrs Sharon Tong
Clerk to Subcommittee on

United Nations Sanctions (Liberia) Regulation 2003
Legislative Council
Legislative Council Building
8 Jackson Road
Hong Kong

Dear Mrs Tong,

Subcommittee on
United Nations Sanctions (Liberia) Regulation 2003

This letter sets out our response to the issues raised at the last
meeting of the Subcommittee on United Nations Sanctions (Liberia)
Regulation 2003 held on 20 February 2004.

Practice of other common law jurisdictions

2. According to our understanding, subsidiary legislation made under
the Charter of the United Nations Act 1945 (Australia), the United Nations
Act 1946 (New Zealand) and the United Nations Act 2001 (Singapore) are
subject to Parliamentary scrutiny.  Copies of the relevant legislation are at
Annex A for reference.
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Making of regulations under the United Nations Sanctions
Ordinance (Cap. 537)

3. At the last meeting, the Subcommittee asked whether the Chief
Executive (CE) must implement a resolution of the United Nations Security
Council relating to sanction by way of making a regulation under the
United Nations Sanctions Ordinance (UNSO) (Cap. 537).  CE has a
statutory obligation under section 3(1) of UNSO to make regulations to
give effect to a relevant instruction.  The following pre-conditions (set out
in section 2 of UNSO) must exist before intra vires regulations can be
made :

 the Security Council of the United Nations must have called on the
People’s Republic of China (PRC) to apply a measure to give
effect to one of its decisions;

 that measure must involve the implementation of “sanctions” (as
defined in section 2(1) of UNSO); and

 the Ministry of Foreign Affairs of the PRC must have instructed
the CE to implement the sanctions (or to take action pursuant to
section 2(2)(b) of UNSO).

If these preconditions exist, we consider that the CE is obliged to make
regulations unless the sanctions can already be implemented through
existing subsidiary legislation under Cap. 537.

4. The Subcommittee also asked whether a self-contained regulation
must be made for each United Nations Security Council Resolution
(UNSCR) relating to sanction.  Section 2(2)(b) of UNSO deals with
relevant instructions which cease or modify existing sanctions or replace
them with others. In such cases, an amendment regulation would be
appropriate and a self-contained regulation is not necessary.

5. The Subcommittee requested information on how UNSCRs were
implemented in Hong Kong since the enactment of UNSO.  A table
setting out such information is at Annex B.
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6. Since the enactment of UNSO, subsidiary legislation under UNSO
has been made in all but two cases to give effect to UNSCRs relating to
sanctions following receipt of instructions from the Ministry of Foreign
Affairs. The two UNSCRs involved were UNSCRs 1373 and 1412.
UNSCR 1373 was essentially directed at combating terrorist financing.
The requirements therein do not fall under the definition of “sanction” in
Cap. 537.  The United Nations (Anti-Terrorism Measures) Ordinance has
therefore been enacted to give effect to UNSCR 1373. UNSCR 1412
required the suspension of travel restrictions against certain Angolans.
Given the very short duration of the suspension (90 days), it was practically
impossible to make a regulation before its expiry.

Yours sincerely,

(Mrs Philomena Leung)
for Secretary for Commerce, Industry and Technology

c.c. Fax
DoJ Attn : Mr John Hunter 2877 2130















































Implementation of Central People’s Government’s instruction in relation to United Nations Security Council
Resolutions (UNSCRs) after the enactment of United Nations Sanctions Ordinance (Cap. 537)

UNSCR Implemented by Date of Gazettal

661, 687, 986 UNS (Iraq)(Control of Gold, Securities, Payments and Credits) Regulation

UNS (Iraq) Regulation

22/8/1997

22/8/1997

748, 883 UNS (Libya) Regulation 22/8/1997

748 UNS (Libya) (Prohibition of Flights) Regulation 22/8/1997

733, 788, 918, 1011 UNS (Arms Embargoes) Regulation 22/8/1997

864 UNS (Angola) Regulation 22/8/1997

1127 UNS (Angola) (Amendment) Regulation 1998 18/9/1998

1160 UNS (Federal Republic of Yugoslavia) (Prohibition of Terrorist Activity) Regulation 4/12/1998

1160, 1171 UNS (Arms Embargoes)(Amendment) Regulation 1998 4/12/1998

1171 UNS (Sierra Leone)(Immigration Control) Regulation 4/12/1998

1173 UNS (Angola) (Amendment) Regulation 1999 25/6/1999

Annex B
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UNSCR Implemented by Date of Gazettal

1192 and statement
by the President of
Security Council
issued on 8/4/1999

UNS (Libya)(Suspension of Operation) Regulation 1999

UNS (Libya)(Prohibition of Flights)(Suspension of Operation) Regulation 1999

2/7/1999

2/7/1999

1267 UNS (Afghanistan) Regulation 23/6/2000

1298 UNS (Eritrea and Ethiopia) Regulation 16/3/2001

1306 UNS (Sierra Leone) (Prohibition Against Importation of Diamonds) Regulation 28/9/2001

1333 UNS (Afghanistan) (Arms Embargoes) Regulation 12/10/2001

1343 UNS (Liberia) Regulation 14/12/2001

1343 UNS (Arms Embargoes)(Amendment) Regulation 2001 14/12/2001

1385 UNS (Sierra Leone) (Prohibition Against Importation of Diamonds) Regulation 2002 10/5/2002

1373 UN (Anti-Terrorism Measures) Ordinance 19/7/2002

(Commencement
Date for some
provisions was
23/8/2002)

1388, 1390 UNS (Afghanistan)(Amendment) Regulation 2002 19/7/2002
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UNSCR Implemented by Date of Gazettal

1408 UNS (Liberia) Regulation 2002 4/10/2002

1412 Administrative measure  (UNSCR 1412 was passed on 17 May 2002 to suspend
sanctions on travel restriction against senior officials of the National Union for the
Total Independence of Angola or adult members of their immediate families for a
period of 90 days. After receiving the CPG’s instruction in June, it was practically
impossible to introduce new legislation given the very short duration of the
suspension, we struck the balance by adopting the administrative measure of
receiving visa applications from Angolans but withholding their processing to
comply with the UNS (Angola) Regulation which was then still in force.)

-

1432 UNS (Angola)(Suspension of Operation) Regulation 2002 18/10/2002

1446 UNS (Sierra Leone) (Prohibition Against Importation of Diamonds) Regulation 2003 4/4/2003

1439, 1448 UNS (Angola) (Repeal) Regulation 2003 4/4/2003

1452 The measures decided at UNSCR 1452 are adequately implemented by UNS
(Afghanistan) Regulation and there is no need to introduce new legislation.

-

1478 UNS (Liberia) Regulation 2003 7/11/2003

1506 UNS (Libya) (Repeal) Regulation 2004 13/2/2004


