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PURPOSE

This paper summarises the deliberation of the Working Group to study
issues relating to the imposition of criminal liability on the Government or public
officers in the course of discharging their public duties for contravening any
legislative provisions binding on the Government. The paper also sets out the
recommendation of the Working Group to be made to the Panel on Administration
of Justice and Legal Services (AJLS Panel) and the response of the Department of
Justice (DoJ) to the recommendation.

BACKGROUND

2. In the course of deliberating the Land (Miscellaneous Provisions)
(Amendment) Bill 2002, which was introduced into the Legislative Council on 24
April 2002, some members of the Bills Committee expressed concern that the Bill
proposed to exempt the Government or any public officers from criminal liability
for contravention of legidative provisons binding on the Government while
performing public duties. The Bills Committee considered that there was a need
to study issues relating to the mechanism for dealing with contravention of
statutory requirements by public officers to ensure that a fair system was
maintained. However, as the study would raise questions of wider policy
concerns relating to the criminal justice system as a whole, the Bills Committee
recommended that it might be appropriate for the House Committee to set up a
subcommittee to study the issues.

3. At the House Committee meeting on 4 October 2002, it was agreed that as
the issues involved were part of the overal policy on the imposition of criminal
liability in legislation, it would be more appropriate for the AJLS Panel to follow
up the issues.



THE WORKING GROUP

4, The AJLS Panel agreed at its meeting on 28 October 2002 to form a
working group to undertake preparatory work to facilitate the Panel's
consideration of the issues. The terms of reference of the Working Group is as
follows -

"To study issues relating to the imposition of criminal liability on the
Government or public officers in the course of discharging their public
duties for contravening any legislative provisions binding on the
Government, and to report to the Panel with recommendations where

appropriate.”

5. Under the chairmanship of Hon Margaret NG, the Working Group has held
four meetings, three of which were held with the Administration. The
membership list of the Working Group is in Appendix |. A list of the relevant
papers considered by the Working Group isin Appendix I1.

DELIBERATION OF THE WORKING GROUP
Crown immunity - common law presumption

6. There is a common law presumption that the Crown is not bound by a
statute unless expressly named in the statute, or unless a necessary implication can
be drawn from the statute that the Crown was intended to be bound. Such
immunity is also referred to as Crown immunity.

7. Regarding application of ordinances to the Government of the Hong Kong
Special Administrative Region (HKSAR), the common law presumption is
provided for in section 66(1) of the Interpretation and General Clauses Ordinance
(Cap. 1), which states that -

"No Ordinance (whether enacted before, on or after 1 July 1997) shall in
any manner whatsoever affect the right of or be binding on the State unless
it is therein expressly provided or unless it appears by necessary
implication that the State is bound thereby.".

"State”" is defined in the Ordinance as including the Government of HKSAR.
Section 2 of Schedule 8 to the Ordinance provides that any reference in any
provision to the Crown (in contexts other than those specified in section 1) shall be
construed as a reference to the Government of HKSAR.

8. At present, there are 21 ordinances which expressly state that they bind the
Government. There are 12 ordinances which contain express provisions not to
impose criminal liability on the Government and public officers.
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0. In the course of its deliberation, the Working Group has discussed with DoJ
whether the common law presumption should be reversed in respect of al
legislation or newly enacted legislation. DoJ does not believe that there is any
justification for an across-the-board reversal of the presumption against criminal
liability of the Government. On reversal of the presumption in relation to future
legidlation only, DoJ considers that such a reversal will give rise to practica
conseguences, such as the existence of a dua regime for the application of
legislation to the Government for a long period of time. The views of DoJ are
detailed in Appendix I11.

10. Members have also noted the view of DoJ that whether or not the
Government should be criminally liable under a certain ordinance, and whether or
not the presumption should be reversed, are two separate i ssues.

Over seas practices

11. The Working Group has requested DoJ to provide information on the
position of crimina liability of the Government and public officers in the
following jurisdictions -

(@ common law jurisdictions - England and Wales, Australia, Canada,
and New Zealand; and

(b)  non-common law jurisdictions - France, Germany and Japan.
The relevant information provided by DoJisin Appendix V.

The Administration's position on imposition of criminal liability on the
Government and public officers

12.  Ontheissue of criminal liability on the Government and public officers, the
Working Group has noted the Administration's position, as reflected in its
responses to the Bills Committee on the Land (Miscellaneous Provisions)
(Amendment) Bill 2002, as follows -

(@  thereisno precedent in the Hong Kong legidlation which clearly and
unequivocally renders the Government or government departments
liable to criminal proceedings. To enforce statutory requirements
through the machinery of prosecution in the courts would be a
departure from the usua practice, and would raise complex
guestions of procedure and efficacy e.g. the question of whether a
government department had legal personality. It also involves the
legal policy as to whether one government department could
prosecute another government department. In addition, if the
Government is criminaly liable for contravention of statutory
provisions, only a fine could be applied as the Government cannot
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be jailed. Imposing fine on the Government is meaningless as the
money to pay for the fine would be from the public coffers;

(b) from the Administration's research on other common law
jurisdictions (Australia, Canada and New Zeadand), it is revealed
that the courts have, in general, reservations over the idea of
imposing criminal liability on the Government. The courts are
reluctant to hold that a particular piece of legislation imposes such
criminal liability in the absence of clear and unequivocal words to
that effect;

(c) individua public officers are subject to criminal sanction in cases of
dangerous driving, murder, corruption etc.; and

(d)  thegeneral approach with regard to breach of statutory provisions by
a public officer in the course of discharging duties in the service of
the Government is to resort to the reporting mechanism which has
been introduced sine the 1980s.  Under the reporting mechanism, if
the contravention is continuing or is likely to recur, the Chief
Secretary for Administration (CS) or the relevant policy secretary, as
appropriate, should ensure that the best practicable steps are taken to
stop the contravention or avoid the recurrence, as the case may be.
In cases where a public officer has committed misconduct, the
officer would be subject to disciplinary action.

Reporting mechanism on contraventions committed by Government
departments

13. DoJ considers that the reporting mechanism referred to in paragraph 12(d)
above is working satisfactorily and is a much more effective deterrent for public
officers. Hence, thereisno need for aradical change to the existing system.

14. Under the reporting mechanism, reports on contravention of statutory
provisions committed by different departments which do not fall under one policy
bureau should be made to CS. Otherwise, such reports should be made to the
relevant policy secretary. In response to the request of the Working Group, the
Environment Protection Department has provided information on contraventions
of seven environmental ordinances by Government departments and the private
sector since 1999 and the actions taken on these cases.

15.  The Working Group has noted that between 1999 to March 2003, a total of
156 cases were reported to CS.  As at August 2003, no disciplinary actions have
been taken against public officers for contraventions of the seven environmental
ordinances in the course of carrying out their duties. In the private sector, there
were 1,681, 1,689, 1,041, 772 and 313 convictions in the years from 1999 to 2003
(up to August) respectively. Some persistent offenders had not only been fined
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but also sentenced to imprisonment terms (ranging from seven days to four months
though normally suspended for imprisonment). Since 1997, there were a total of
nine convicted cases with imprisonment sentence.

Present position on Crown immunity and alter native approach adopted in the
United Kingdom

Present position on Crown immunity in the United Kingdom

16. The Working Group has noted an article entitled "Crown Immunity from
Criminal Liability in England Law" written by Mr Maurice Sunkin, Department of
Law, University of Essex in 2003 (Appendix V). The article attempts to provide
a brief overview of principles relating to Crown immunity from criminal liability
from the perspective of English constitutional law in the hope that some of the
mystique that surrounds this topic may be removed and the more problematic
areas identified.

17. The article explains that the origins of the Crown immunity from criminal
liability are rooted in feudalism and in particular in the monarch's role as dispenser
of justice and in the inability to sue a lord in his own courts. The immunity is
often linked to the maxim that the "King can do no wrong". Thisis one of the
few remaining bastions of the Crown's ancient privileges. The result is that the
Crown immunity is now sitting uneasily with modern conceptions of domestic
constitutional law and developing principles of international law concerning
sovereign immunity for criminal acts. It can lead to inequalities and
inconsistencies, and an impression that central government will protect its own
when private bodies and other areas of the public sector are held liable to the
criminal law. It might also permit a "lack of discipline" and encourage "sloppy
practice”. Recognition of these problems has led to the immunity being removed
or modified in the context of certain statutory crimes. This process has occurred
on an ad hoc basis using a variety of remedial techniques. The more popular
current method appears to be a compromise approach whereby the Crown body is
expected to comply with standards, but failure to do so will open it to proceedings
for a declaration of non-compliance, rather than criminal prosecution.

18. Thearticle also states that the monarch's immunity from criminal liability is
a persona immunity both in the sense that it is an immunity of the person who is
the monarch and that it is an immunity that is "personal” to the monarchy as an
ingtitution.  In principle, it cannot be assumed by a representative or an agent of
the monarchy solely on the basis that they perform services for the monarch.

19. Initsconclusion, the article states that in the context of regulatory offences,
whether Crown immunity should be removed is essentially a matter of policy and
is not dictated by any fundamental constitutional principle. The principles of
equality, transparency and accountability, coupled with the desirability of
providing effective redress contribute to the case in favour of removing these
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immunities. This seems to be largely accepted by the United Kingdom
Government.

20.  The Working Group has aso noted that -

(@ the official position of the United Kingdom Government is that
Crown immunity is being removed as legislative opportunities arise,
(reply given by Lord Falconer of Thoroton, the then Minister of
State (Cabinet Office), to a Parliamentary Question on Crown
immunity on 4 November 1999 in Appendix VI refers); and

(b) the United Kingdom Government has established an inter-
departmental working group to consider the State's immunity from
criminal proceedings (reply given by the Under Secretary of State,
Department for Constitutional Affairs, to a Parliamentary Question
on 20 November 2003 in Appendix VII refers).

Alternative approach adopted in the United Kingdom

21.  Attherequest of the Working Group, DoJ has provided further information
on the approach adopted in the United Kingdom referred to in the article
(paragraph 17 above). The approach entails the enactment of a statutory
provision that expressly states that the Crown shall not be criminally liable for the
contravention of the relevant Act by the Crown, but provides that the High Court
may declare unlawful any act or omission of the Crown which constitutes such a
contravention.

22.  Under such an approach, the failure of the Crown body to comply with
certain standards will open it to proceedings for a declaration of non-compliance,
rather than criminal prosecution. The essence of a declaratory judgment is that it
states the rights or legal position of the parties as they stand, without changing
them in any way, though it may be supplemented by other remedies in suitable
cases. The merit of the declaration is that it is an efficient remedy against ultra
vires action by governmental authorities of all kinds, including ministers and
servants of the Crown, and in its latest development, the Crown itself. The
approach is in practice effective because a declaration that the Crown has
contravened a statutory requirement and thereby committed an unlawful act or
omission would clearly be a political embarrassment to the Government. Any
Government that is committed to the rule of law would feel obliged to take steps
to rectify the situation.

23. A non-exhaustive list of the United Kingdom statutory provisions and the
person who may apply for such a declaration under these provisions provided by
DoJdisin Appendix VIII. According to the search conducted by DoJ as at the
beginning of June 2004, there is no UK court case in which the court made such a
declaration.
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Alternative approach adopted in New Zealand

24. DoJ has also advised the Working Group that the Crown Organisations
(Crimina Liability) Act 2002 (COCLA) was enacted in New Zealand in October
2002 to implement the recommendations of the report of the Royal Commission of
Inquiry into the collapse of a viewing platform. COCLA enables, inter dia, the
prosecution of Crown organisations (which includes a government department) for
offences under the Building Act 1991 (BA) and the Health and Safety in
Employment Act 1992 (HSEA). COCLA sets out various provisions in relation
to such prosecution, e.g. provisions concerning the legal status of certain Crown
organisations, the conduct of proceedings in a prosecution, the disapplication of
Crown immunity, and the payment of compensation imposed by a court, etc.
COCLA commenced operation on 17 October 2002.

25. Section 6 of the COCLA provides that a Crown organisation may be
prosecuted for an offence against section 80 of the BA, and an offence against
section 49 or section 50 of the HSEA.

26. In relation to the penaties which may be imposed for offences against
section 80 of the BA or sections 49 or 50 of the HSEA, a Crown organisation will
not be fined on conviction of an offence. However, such a Crown organisation
may be liable to be ordered to make reparation to a victim or may be liable to a
remedial order.

27. DoJ has further advised the Working Group that as informed by the New
Zedland Ministry of Justice (NZMQOJ) in early June 2004, there have been two
prosecutions brought under COCLA. In the first case, the defendant is the
University of Otago which, for the purpose of COCLA, is deemed to be a"Crown
organisation”. The court ruled on 24 November 2003 that the defendant, being
an employer, committed an offence under HSEA for failing to take all practicable
steps to ensure the safety of an employee who had a fractured thumb while using a
commercial mixer in his place of work. The defendant was fined $4,500.

28.  Inthe second case, the defendant is Te Wananga O Aotearoa Te Kuratini O
Nga Waka (a Crown Tertiary Institution). The court ruled on 5 December 2003
that the defendant, being an employer, committed an offence under HSEA for
failing to take all practicable steps to ensure the safety of an employee who
suffered multiple injuries after falling off a ladder while building a waka. The
defendant was fined $7,500 and ordered to make a reparation of $1,500 to the
victim.

29. Thefact that the defendant in each of the two cases was fined is contrary to
DoJs understanding that pursuant to section 8(4) of the COCLA, a Crown
organisation will not be fined. In response to the enquiry of DoJ, NZMOJ has
confirmed that a Crown Organisation cannot be fined. The New Zealand
Department of Labour has advised that in the case involving Te Wananga O
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Aotearoa, a request has been made to the Court for the matter to be recalled so that
the Court’s orders can be partially set aside (i.e., the reparation order will remain
but the fine will not). The New Zealand Department of Labour anticipates that a
similar approach will be taken in respect of the case in which the University of
Otago is the defendant.

30. Given the enactment of COCLA which enables the prosecution of Crown
organisations (which include a government department) for specified offences, the
Working Group considers that adopting an approach similar to COCLA in Hong
Kong should be explored by the Administration.

31. Doadis of the view that most common law jurisdictions, including the
United Kingdom, have not adopted an approach similar to COCLA. COCLA
was enacted against a special background and its application was narrow and
restrictive, covering only safety and health related offences contained in BA and
HSEA. It may not be appropriate for Hong Kong to adopt the New Zealand's
more restrictive approach, embodied in COCLA, given the limited experience of
its operation.

32. DoJ considers that the possible need for improved enforcement procedures
in respect of the Government and public officers should be considered on a case-
by-case basis by the relevant policy bureau, with necessary legal advice from DoJ.
Apart from criminal liability, other options to provide remedy in respect of
contravention of statutory provisions by the Government are available, such as the
approach in the United Kingdom (paragraphs 21-23 above).

RECOMMENDATION OF THE WORKING GROUP

33. The Working Group has noted that the official position in the United
Kingdom is that Crown immunity is being removed as legidlative opportunities
arise.  The Working Group has also noted that in the context of regulatory
offences, whether Crown immunity should be removed is essentially a matter of
policy and not a matter of fundamental constitutional principle. A practical step
taken by the United Kingdom is the enactment in 14 Acts a statutory provision
which expressly states that the Crown shall not be criminally liable for the
contravention of the Acts by the Crown, but provides that the High Court may
declare unlawful any act or omission of the Crown which constitutes such a
contravention.

34. The Working Group has also noted the enactment in New Zealand of
COCLA, which enables the prosecution of Crown organisations including a
government department for specified offences, and the two recent court's rulings
on COCLA.

35.  With respect to the continuing operation of Crown immunity in Hong Kong,
the Working Group recommends that the Administration be requested to consider -



(@  in respect of regulatory offences, that Crown immunity should be
removed as a matter of policy on a case-by-case basis and when
legislative opportunities arise; and

(b) the development of alternative approaches taken in the United
Kingdom and New Zealand in removing Crown immunity.

36.  The response of the Administration to the recommendation of the Working
Groupisin Appendix I X.
ADVICE SOUGHT

37. Members views are sought on the recommendation of the Working Group.

Council Business Division 2

L egislative Council Secretariat
24 June 2004
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Appendix IX of LC Paper No. --
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Paper No. CB(2)2845/02-03(02)
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Justice in September 2002

Information on latest development of
the position in New Zealand

Information on "Position of the
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Crown  Organisations (Crimina
Liability) Act 2002" and two
prosecution cases

Paper on "Position in Japan relating
to the crimina liability of the
Government and public officers’

An extract of section 54 of the UK
Food Safety Act 1990 and section 14
of the UK Nuclear Explosions
(Prohibition and Inspections) Act
1998

A table on "Person who may make
an application to the court for a
declaration declaring unlawful any
act or omission of the Crown which
congtitutes a contravention of the
relevant statutory provision”
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Government
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the Government being bound by
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Justice

Contraventions of environment-related legislation
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Paper No. CB(2)2845/02-03(02)

LC Paper No. CB(2)2931/02-03(01)

Information on  number  of
outstanding  contraventions  of
environment-related legislation
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Pollution Control Ordinance by
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paragraph 11(c) of LC Paper No.
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Reversal of common law presumption

On reversal of presumption in respect of all legidation, DoJ has referred
members to the "Report Required by Section 28 of the Interpretation Act (2001)"
published by the New Zealand Ministry of Justice in June 2001 which sets out both
the arguments in favour of and against reversing the presumption. The New
Zedland Ministry of Justice did not support the reversal of the common law
presumption. DoJ considers that many of these arguments are equally applicable
in the Hong Kong context.

2. DoJ shares the view of the New Zealand Ministry of Justice as set out in the
Report -

"Reversing the presumption in respect of all legisation (including existing
legislation) would create fiscal and other risks to the Government unless a
global assessment of all legidation is taken prior to the change being made.
Without such a prior assessment being made, the Crown may well find itself
bound by legidlation for which there is good reason for it to be immune.
Assessing the scope and extent of the risks is likely to be a difficult and
resource intensive project.”

3. DoJ does not believe that there is any justification for an across-the-board
reversal of the presumption against criminal liability of the Government. The
Government, as a holder of executive power and public authority on the one hand
and other persons on the other, are in very different positions. It must be accepted
that there are some circumstances in which the Government needs certain special
powers and immunities in order to maintain good governance. A reversal of the
current presumption might cause more problems than it solves. It is more
preferable that the presumption reflected in section 66 of the Interpretation and
General Clauses Ordinance (Cap. 1) be retained and that the binding effect of any
proposed |egislation be considered on a case by case basis.

4, DoJ has explained that in any event, a reversal of the current presumption
would not have any direct bearing on the issue of the extent to which the
Government is criminally liable under a particular ordinance. The reason is that
relevant case law from other common law jurisdictions indicates that even if a
statute is binding on the Government, the Government will not be criminally liable
unless there is a clear indication that the legislature intended to create an offence of
which the Government could be guilty. Accordingly, whether or not the
Government should be criminally liable under a certain ordinance and whether or
not the presumption should be reversed are two separate i Ssues.
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5. On the question of reversal of the presumption in relation to future
legislation only, DoJ agrees that under such circumstances, there would be no need
to perform the exercise of assessing all existing legislation. Accordingly, the risks
and resource implications associated with such an exercise will not arise.
However, such areversal will giverise to the following practical consequences -

(@  there would be a dual regime for the application of legislation to the
Government for along period of time; and

(b)  specid attention would have to be given to amendment Ordinances.

6. DoJ has further pointed out that the application of different presumptions
depending on the date of enactment of a particular ordinance could cause lega
confusion and uncertainty. While it is expected that potential difficulties would
diminish as the two systems under the dual regime would merge when existing
ordinances were consolidated or replaced with measures incorporating the new
"rule”, there could be a long period of time in which the dual regime will continue
to exist.



Appendix 1V

Over seas practices

Common law jurisdictions

The Department of Justice (DoJ) has conducted a research into the position
in severa leading common law jurisdictions (England and Wales, Canada, Australia
and New Zealand) on legislation relating to the exemption of criminal liabilities of
the government or public officers carrying out their duties in the service of the
government. The majority of the common law jurisdictions have either retained or
codified the common law presumption -

(@ inEngland and Wales, the common law presumption continues,

(b)  inAustraia, the common law presumption has been reversed in South
Australia and the Australian Capital Territory but it has been codified
in Queendand and Tasmania. The common law presumption
remains in other Australian jurisdictions;

(c)  British Columbia and Prince Edward Island in Canada have each
enacted a provision reversing the common law presumption.
However, the presumption has been statutorily entrenched in other
Canadian jurisdictions, namely federal Canada, Alberta, Manitoba,
Nova Scotia, Newfoundland, Ontario, Saskatchewan, New Brunswick
and Quebec; and

(d)  the common law presumption has been codified in New Zealand.

The above should be read subject to the updates provided by DoJ as set out in
paragraphs 21 to 23 of this paper (in relation to England and Wales) and in
paragraphs 24 to 32 of this paper (in relation to New Zealand).

2. DoJ has made the following observations and comments relating to
immunity of the Crown and Crown servants -

(@  in most of the jurisdictions covered in the research, the Crown is not
bound by a statute unless the statute expressly states that the Crown
was bound by it or unless the Crown is bound by the statute by
necessary implication. In some jurisdictions (e.g. British Columbia
and South Australia), the common law presumption has been reversed
such that a statute is binding on the Crown unless it provides
otherwise;

(b) even if a statute expressly or by necessary implication binds the
Crown, the Crown will not be criminally liable unless there is clear



indication that the legislature intended to create an offence of which
the Crown could be guilty. The fact that the common law
presumption has been reversed in some jurisdictions does not seem to
have changed this position. In South Australia and Australian
Capital Territory (where the common law presumption has been
reversed), the relevant statutory provision which reverses the common
law presumption expressly provides that criminal liability is not
imposed on the Crown by reason only of such areversal;

(c) none of the sampled statutory provisions enacted in various
jurisdictions imposes criminal liability on the Crown itself although a
small number of them are related to the issue of the criminal liability
of the Crown and among such provisions, those which appear to
Impose criminal liability on persons acting on behalf of the Crown
amount to a very small percentage of the total number of provisions
reviewed; and

(d) inrelation to an officer of the Crown, the mere fact that the officer is
acting in the course of employment would not entitle the officer to
Crown immunity. He will be entitled to immunity only if it could
also be established that compliance with the statute would prejudice
the Crown.

Non-common law jurisdictions

3. At the request of the Working Group, DoJ has aso obtained information
from some non common law jurisdictions on their position.

Germany

4, The Germany's Department of Justice has provided the following
information -

(@) legidation is binding on the government and public officers as the
duty of abiding by law and justice is expressdly stated in the
Constitution;

(b)  the German Criminal Law makes no provisions for the legal liability
of bodies corporate, companies, associations, etc., i.e. only a natura
person can commit a criminal offence. The German Government,
like any commercial establishment, cannot incur criminal liability. It
follows that law enforcement agencies themselves cannot be held
responsible and that only their members and staff can be held
responsible. Individual members of the parliament, civil servants
and other members of the executive power, however, are invariably
liable under the Basic Law and can commit a criminal offence; and
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Japan

criminal acts by civil servants can bring about disciplinary actions.
What penalty will be handed down depends on the severity of the
offence concerned and such penalty ranges from reprimands,
abatement of salary to removal from the public service. Disciplinary
actions will be taken in addition to any criminal prosecutions that may
be brought.

5. The Japan's Ministry of Justice has provided the following information -

(@

(b)

(©

(d)

France

legidlation is in general binding on the Government and public
officers,

under no circumstances will the State be criminally liable for
contravening a statutory provision (which is binding on the State);

Japanese legislation has some offences in which specified illega
conducts of a public officer are criminalized. In other words, these
offences can be committed only by public officers. If a public
officer commits such an offence in the course of carrying out his
official duties, he may be prosecuted in his personal or individual
capacity, regardless of whether any disciplinary action will be or has
been taken against him; and

when a public officer carries out an illegal act, he may be subject to
disciplinary proceedings regardless of his crimina liability. The
State Redress Law provides that if a public officer intentionally or by
negligence causes damage to another in carrying out hisher duties,
the person who has suffered damage may clam compensation from
the Government for such damage.

6. The information provided by DoJ in respect of the position on France is as

follows -

(@

(b)

the President of the Republic shall not be held accountable for actions
performed in the exercise of his office except in the case of high
treason. He may be indicted only by the two assemblies ruling by an
identical vote in open balloting and by an absolute majority of the
members of the said assemblies. He shall be tried by the High Court
of Justice;

members of the Government shall be criminaly liable for actions
performed in the exercise of their office and deemed to be crimes or
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misdemeanours at the time they were committed. They shall be tried
by the Court of Justice of the Republic; and

as a rule, civil servants are criminaly liable for penal offences they
commit. On top of that, there are some offences specific to civil
servants, such as bribery, misappropriation of public funds, false entry,
favouritism. In parallel, disciplinary sanctions can be imposed on
public officials by their superiors. It can coincide with criminal
sanctions, but its nature is different, as it is not considered to be a
jurisdictional act.
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Crown Imiﬁuhity_ from Criminal
Liability in English Law
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That the Crown is immune from criminal liability is generally considered to be
axiomatic. While based on ancient liabilities of the monarch, it is now assumed
that government departments and Crown bodies are immune from criminal
liability whatever the crime, unless that immunity is removed or dininished by
Parliament. This immunity is one of the few remaining bastions of the Crown’s
ancient privileges, most of which have been whirtled away by Pazliament, in

particular by the Crown Proceedings Act 1947, by extensions of the judicial
review jurisdiction, and by the House of Lords in M v Home Office.* The result
is that the immunity is now exceptional and incongruous. As well as sitting
uneasily with modern conceptions of domestic constitutional law; this immu-~
nity also sits less than comfortably with developing principles of international
Jow concerning sovereign immunity for criminal acts.? It can lead to inequali~
des and inconsistencies,® and an impression that central government will
protect its own when private bodies aud other areas of the public sector* are
held liable to the criminal law: It might alse permit a “Jack of discipline” and
encourage “sloppy practice”. As John Wynne’s tragic death while employed at

* This article is an cxpanded version of a paper delivered at the inaugural meetng of the
Constitutional Law Group of the British Institute of International and Comparative Law Constitntional
Law Group, in London on Macch 11, 2003 (on which see A Bradley [2003) PL. 381). The author
would like ro thank Tom Cornford, Brgid Hadfield, Karen Huime, Nigel Redley and Bob Wan for
their helpfal commenes. . .

1[1994] 1 A.C. 377; [1993] 3 Al ER.. 537 (10 which larer page refcrences are made).

2R. v Bow Street Metwpolitan Stipendiary Magistrate Ex p. Pinochet Ugarte (Amnesty Intenational
intervening) (Ne.3) [2000] 1 A.C. 147. Sec R. Van Alebeek, “The Pinochet Case: International Human
Righs Law on Tral” [2000] Bridsh Yearbook of Internatighal Law LXXX1 29, esp. p.46; and more
generally D. Woodhouse, ed., The Pinochet Case: A Legal and Constitutional Analysis (Hart Publishing,

Oxdford, 2000). -
3 As Sir Stephen Sedley has written, the immunity Jeads to “such absurd lacunae as the supposed
inabiliry of eavironmcntal health officers to prosecucs Nadonal Health Service hospitals for haviog
cockroaches in their kitchens”: “The Crown in its Own Courrs”, in C. Porsyth and 1. Hare, eds. The
Colden Metwand and the Crooked Cord: Administrative Law Essays in honour of Sir William Wade QC
(Clarendon Press, Oxford, 1997), p.254.
¢ Crown imrounity, of course, does not app

as local authorides.
5 House of Commons Selec

ly to public bodics that are ot part of the Crown, such

¢ Committee on Public Accounts, Second Report, Health and Safety in
e G LI AENSY  inemraamtae Compeoller aod Auditor-
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. the Royal Mint in June 2001 displayed, the existence of the immunity can also
generate public outrage and -2 widespread sense of injustice.®

Recogpition of these (and other) problems has led to the immunity being
removed or modified in the context of certain statutory crimes. This process has
occurred on an ad hoc basis using a variety of remedial techniques. While these
have included removing bodies from the scope of the immunity” and imposing
full criminal Lability,® the more popular current method appears to be a’
compromise approach whereby the Crown body is expected to comply with
srandards, but failure to do so will open it to proceedings for a2 declaration of
non-compliance, tather than criminal prosecution.” The govermment has
proposed that this approach be taken in relation to the offence of corporate
killing.'® The government has also announced its intention to remove Crown
immunity from statutory health and safety enforcement. Significantly, where
immunity has been removed those affected seem able to cope with the
consequences. Indeed, the NHS Executive has put on record that the health
service has “consistently improved its performance since the lifing of Crown
Immunicy”. !

While piecemeal changes have occurred in relation to statutory crimes, little
has been done to tackle the Crown’s more general immunity to common law
crimes. The lack of enthusiasm within official circles for such an enterprise is
hardly surprising. After all governments rarely have much to gain by removing
their own immunities. The task is not made more attractive by the weight of
history that now forces. iself upon principles of Crown immunity. More
important perhaps is the problem of knowing what would replacé the immunity.
Would removal, for example, necessitate a new regime for imposing criminal
lisbility upon government and officials and if so, could this be safely left to the
courts™ or would a.comprehensive new legislative framework be needed?

It is certainly the case that chis immunity has received scant attention from
commentators™® and (not surprisingly) by judges with the result that outside

General, Report on Thusts’ Compliance witk Legislation and Guidence, para.22 concerning QQ 22, 73 and
1' .

¢ The House of Commons Sclect Committee on Public Accounts in its Fourteench Report, Royal
Mint Trading Fund 2001—02 Accounts (2002-03 HC 588) considered the circumstances surrounding the
death of David Wynnc and reiterated thar, “it is unacceptable that the Mine should hide behind Crown
immunity. .. ”. ) ,

7 The National Health Service (Amendment) Act 1986 removed Crown immunity from NHS bodics

. in reladion to food and health and safecy legislation. This was taken fimther by the National Health

Service and Cotamunity Care Act 1990.

® &g Nadonal Minimnm Wage Act, 5.36. '

® eg Food Safety Acr, 5.54; Environmenml Protectnon Act 1990, 5.159; Environmenr Act 1995,

s.115.
© Home Office, Reforming the Law on Inveluntary Manslaughter: the Government’s Propesals (May 23,

2000), para.3.2.8. For criticism of this proposal, see Cenere for Corporate Accounability, wwkcorporte
acrountability org /responses /hom /ecaboaroun. htm, pacas 6.18—-6.28. .

1 See n.5 above,

2 [f 50, would this expose government and officials to politically modvated or vexadous prosecu-

tions?
B Upusually, AW Bradley and X D. Ewing, Constitutional and Administrative Law (13th ed., Pearson,
Harlow, 2003) does torch upon the izamunity az p.251. The aurhors comment, racher enigmatcally

thae: “The question has arisen whether the Crown enjoys immaunity from criminal Labiliry”.

[2003] PL. WinTeR © SWEET & MAXWELL AND CONTRIBUTORS



852 28650729 .83

3-FEB-2884 14:36 DEPARTMENT OF JUSTICE

718 Public Law

government this is a rarely considered and poory understood arez of
constitutional Jaw. My purpose in this article is modest. It is to attempt to
provide a brief overview of principles relating to Crown immunity from
criminal liability from the pewspective of English copstitutional law'* in the
hope that some of the mystique that surrounds this topic may be removed and
the more problematic areas identified. My starting point is that this immunity
should only be permitted where it can be positively justified. The first task in
derermining whether the immunity can be justified is to delineate its scope and
essential characteristics. This article will go some way in undertaking these
tasks. '

At the outset it should be made clear that I will say little about regulatory
This is because in my view removal of Crown imumunity in

crimes in general.
nstitutional issues. Writing over

relation to such crimes poses no substantial co
50 vears ago, W. Freidmann commented that:

There is nothing shocking in the suggestion that the Crown—whether it
acts through a government department or through a separate corporation
—-should be subject to [regulatory offences] . . . the liability of the Crown
and other public authorites to fines must be seen, mot as a means of
making them suffer financially, but as a means of ensuring a standard of
public conduct at least equal to that which the Crown demands of its

subjects.?®

‘The same sentiment is expressed by Professor Harry Whitmore!®:

Under the older law, any question of criminal liability of the Crowm could
hardly have arisen, but modern criminal law contains a multitude of
admministrative offences . . . these are labelled as part of the “criminal faw”
mainly . . . because the sanctions ate typically criminal law sanctions . . .
nd because enforcement proceedings are taken. .. in... “criminal
courts”. But their nature is really quite different from common law
crimes . . . they are means of regulating commurity conduct by reference
to developing and sophisticated conceptions of social justice and of
economic needs. Most of the older criminal law is based on relatively
simple notions of moral fault—most of the new administrative offences
are based on social regulation to achieve ends, often disputed, based on
theories as to how complex, modern community should be developed. If
the Crown is to be obliged (or is to oblige itself) to move towards these
same ends, it seems highly desirable that it, its servants and agents, should

be subject to the necessary sanctions.

It may be noted that the Court of Appeal recenty distinguished berween

1+ See M. Andenss and D. Fairgrieve, “Reforming Crown [mmuaity: -the Comparative Law
Perspective” [2003] PL. 730. '

1SW. Ercidmann, Law and Sedal Change in Contemporary Britain (1551), pp.107-108.

* Pringiples of Australian Administrative Law (Sth ed., 1980), p-273.
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“true” crimes and regulatory offences in Davies v Hedlth and Safety Execi-
tive.'” : '

While there is much current debate surrounding Crown immunity from
criminal liability in the context of regulatory offences and while the issue is of
considerable practical importance, the reality is that immunity in this area is
essentially a question of policy and is dictated by no constitutional doctrine.
Whether these regulatory offences extend to Crown bodies is a matter of
starutory interpretation applying the presumption that the Crown will only be
bound by legislation where this is expressly provided or necessarily implied.*®
While it might be argued that this presumption reflects the ability of the
Crown in Parliament to waive the Crown’s immunity from criminal liability
before the courts, the jurisdictional immunity from criminal liability is quite
distinct from the interpretative presumption that statutes do not bind the
Crown. Tt has been emphasised that this presumption is now no more than a
rule of statutory construction.*®

Having said this, the interplay between the imtounity and the rule of
interpretation is of importance where crimes are established, or codifted, by
statute.?® Another article could be written on this topic, but in passing it may
be noted that, while there is very little English case law on the matter, the
decision in the Canadian case, Saskatchewan v Fenwick, is instructive.® Here it
was held that the Crown could be prosecuted by an individual for failing to
comply with provisions of the Labour Standards Act (an Act that was expressly
applicable to the Crown). Although this was a private. prosecution, Maurice 1
accepted that legislation could enable one department of the Crown to
prosecute another department thereby indicating that to this extent the
principle of the indivisibility of the Crown is not absolute. He also accepted
that while under the legislation the Crown could not be imprisoned or fined,
that did not mean that 2 conviction “could not be registered against the Crown
under the Act”. Moreover, even if the Crown did enjoy immumity if its agents
contravene provisions of the Act, they would be acting beyond the scope of
their agency and would not possess an immunity.

86. The Court of Appeal held that the Health and
Jefendant, is compatible with the
“Criminal Regulatory Offences:

17 [2002) EWCA Crim 2949; [2003] LCR. 5
Safety at Work Act 1974, .40, which impoeses 2 burden of proof on a
ECHR_. For criticism of this decision see J. Cooper and S. Antrobus,
Two Tier Justice?” (2003) 153 N.L.J. 352

18 See genenally, E Bennion, Statutory Interpretation
pp.118-123, where it is pointed out that this- presurnption is ro
the Crown is made for subjects and does not bind the Crowa.
is “impliedly bound by statutes passed for the public good . . . or o prevent..
the Crown (1820) p.382, bur this is nor now considered to be accurate.

19 Sec Lord MacDermott in Madsas Efertric Supply Corp Ltd v Boarland [1955] A-C. 667 at 685.

20 Geo, o.g. Cooper v Hawkins [1904] 2 K.B. 164. The Crown is not expressly bound by the provisions
of the Offcnces Agninst the Persons Act 1861; although the Act does apply to individuals, including
ministers in their personal capacity, the fact thac the Act does not apply to the Crown may mean that
2 minister or other Crown servant could not be Kable in their official capacity, see further below. Scc
also observations of the Centre for Corporate Accounbility (110 sbove) in relation to the reform of
the law of mansiaughter, para.6.19. )

% [1983] 3 W.WR.153; of Cain v Doyle (1946) 72 DL.R. 409.

(2nd ed., Butterworths, London, 1993),
oted in the principle that law made by
Note that Chitty said that the Crown
. 'wrong": Prerogatives of

MAAA=T DT ITerren Y Swreor &7 MAmILmD CONTRIBUTORS
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The legal basis for the immunity and its scope: who and what is
protected by the immunity?

As indicated above, the origins of the Crowa's immunity from criminal liability
are rooted in feudalism and in particular in the monarch’s role as dispenser of
justice and in the insbility to sue a lord in his own courss. The immunity is
often linked to the maxim that the “King can do no wrong”. More specifically,
it has been said that the imnposition of criminal liability upon the Crown would
offend the fundamental idea that the criminal law protects the King’s peace,
that the Crown cannot be both prosecutor and defendant, that fines cannot be
paid by the Crown to itself; and, that if imprisonment were a possibility, the
Crown could not be imprisoned.*® Such things may be thought impossible
because the Crown is indivisible and not subject to the coercive jurisdiction of
the courts. Whether these propositions can sustain this immunity in our
modern setting is as Saskatchewan v Fenwick suggests, to say the least,
questonable.”® Nonetheless the expression the “King can do no wrong”

deserves some corninent.

The King can do no wrong®*

‘This is one of those wonderfully ambiguous expressions that can carry two
precisely contradictory meanings. On the one hand it may be taken to mean
that the King has no legal power to do what is wrong and on the other it may
be taken to mean that whatever the King does is legally right. The former
meaning was that preferred by the medieval lawyers. It indicated that the King
had no legal power to do wrong, for although under no man, he was under
God and the law.?® In this sense the maxim speaks for accountability to the law
rather than fof immunity from its application. The second and opposite
meaning suggested that if whatever the King' does is right, there can be no
question of the King committing criminal acts, or being subject to criminal
proceedings. This was essentially the Stuart version®® and it rests on a
conception of sovereign power that was swept away by the revoludonary
settlement, and which now fits uneasily with modern notions of constitutional
monarchy in a2 democracy®” The discomfort associated with Crown immuni-

ties is an indication of this uneasy fit.

What is the Crown for the purpose of the immunity from criminal liability?
There has been much debate about the meaning of the Crown. It is well
known that in Town Investments Ltd v Department of the Environmenf® Lord

% See Latham CJ. in Cain v Doyle, ibid.

3 See eg M. Freedland, “The Crown and the Changing Nature of Government” in M. Sunkin and
S. Paync, eds, The Nature of the Croun (Oxford University Press, 1999}, Ch.5, where Freedland argues
that the indivisibility of the Crown is now a legal fiction.

2 From the Latin rex non petest peaore (2 Rolle R 304).

% jbid. 70. 1 Bract. 5; 12 Co.Rep. 65.

2 D.L. Ecir and EH. Lawson, Cases in Constitutional Law (6th ed. by EH. Lawson and D.]. Bentley,
Osxford, 1979), p.72. |

7 Sex Sedley, 0.3 above. T

78 [1978] A.C. 359 and Lord Woolf in M, n.1 zbove.

[2003] PL. Wivter © SWEET & Maxwerl aND CONTRIBUTORS
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Diplock said that “the Crown” is now used in a “fictional sense” to refer to
“the government”, including “all of the ministers..: and parliamentary
secretaries under whose direction the administrative work of government is
carried on™ > If this is correct, could it be that the Crown's immunity from the
criminal law is enjoyed by the government as well as by ministers and
officials?®>® Sir William Wade describes the statements in Town Investments as
being aberrations that appear “bizarre”.®' He says that in truth the Crown
means simply the Queen** On this basis, is it only the Queen that possesses
immunity from criminal Lability? JIf this is so, why is it assumed that Crown
bodies possess immunity? It is to such issues that I now turn.

The immunity from criminal liability is a personal immunity of the monarch

At its core the immunity is a personal immunity of the monarch from criminal
process®® and consequently criminal liability.* It is one of several immunities
and privileges®® which owe their origin to the monarch’s status in the feudal
system. Dicey famously illustrated the immunity when describing the maxim
that the King can do no wrong. This, he said®: :

. .. means, . . . that by no proceeding known to Jaw can the Queen be
made personally responsible for any act done by her; if (to give an absurd
example) the Queen were herself to shoot the Premier through the head,
no court in England could take cognizance of the act.

Dicey’s graphic example illustrates the apparent absolute nature of the
monarch’s immunity: it appears to extend to the most audacious and serious
criminal actions.”” Whether the common law immunity would be sufficient to
protect a monarch who committed such criminal acts, of course, is another
inatter entirely. Certainly our constitutional history shows that ways can be
found to try, convict and execute a King for being a “tyrant, tmitor and
murderer”’. Nonetheless, leaving aside such exceptional events the common
law does appear to confer an absolute imumunity upon the monarch that makes

"2 Ty Investments Ltd, n.28 above, at 381, In che same casc Lord Simon said that “the Crown”
includes all ministers and central government officials. )

2 In M Lord Woolf distinguished the Towr Investments case, indicating that it wonld not be
appropriate to apply the approach adopted in the decision to actions in tort ([1993] 3 All ER. 537 at
558b-c). Likewise, it is unlikely that the decision offers much assistance in the context of criminal
liabilicy.

M Sir William Wade, *“The Crown, Ministers and Officials: Legal Status and Liability” in Sunkin and
Payne, n.23 above, p.25. - ' )

32 ibid p.24, citng the Intcrpremtion Act 1889, s.30.

3 Glanviile Williams, Criminal Law: The General Part (Stevens, Londoa, 1961), parz257.

% The Crown Proceedings Act 1947, 5.40(1) perpenrated the immunity in tort of the sovereign in
his or her private capacity.

*5 Note also the inability to compel the monarch to give evidence, an issuc recently highlighted by
the collapse of the tzial of Paul Burrell, Princess Diana’s former butler, on which see D. Pannick,
“Turning Queen's Evidence” [2003] PL. 201.

% A V. Diccy, Introduction to the Study of the Law of the Constitution (10th ed., Macmillan, London,
1959), p.25. .

37 Sec below, discussion of head of state immunity in intcrnational lsw, and compare the immunity
of former heads of stare and diplomars whose imrnunity s not absolurs, but functonzl: méone

Materiae.
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_ no distinction between crimes or the context in which they are committed >
Although not absolutely clear, it appears that the monarch’s immunity extends
to crimes under customary international law:*® Héwever, under treaty the
immunity would not protect a monarch responsible for committing crimes
within the jutisciction of the International Criminal Court.*’

While there is insufficient space for a detzailed discussion of the issue, the
“personal” pature of the monarch’s immunity is worth commenting ou,
Internatonal lawyers will refer to this as an imrmunity ratione personae: it is 4
status immunity*! enjoyed by the person who is the monarch, because they are
the monarch. In this regard it is the domestic equivalent of the immunity
conferred upon heads of state by international law.** However, the common
law immunity with which we are concerned does not exactly mirror the
international doctrine and the purpose of these immumnities, though similar, is
not identical. The common law immunity of the monarch protects the
institution of the monarchy, but in our system it no longer protects the integ-
rity of the stare. The common Jaw draws no clear division between the private
and public aspects of the monarch, but the immunity is a personal immunity
both in the sense that it is an immunity of the person Who is monarch while
they are monarch*® and jn the sense that it is an immunity that is “perso ” to
the monarchy as an institudon. In principle, it cannot be assumed* by a
representative, or an agent, of the monarchy solely on the basis that they

course of official duties and a

permits former heads of state,
the course of offical func-

% ¢g. it draws no-distinction between 2 crime committed during the
crime committed ac other times. Cf the immunity that international law
which is said to be limited mtfione materize to crimes committed during
tions.

% There arc dicta to suggest the immunity might aot protect those guilty of the most serious
international crimes. However, ¢f the decision of the International Court of Justice in Case Concerning
the Arrest Warrant of 11 April 2000 (Democmatic Repubiic of the Congo v Belgium) February 14, 2002; A.
Cassesse, “When May Senior State Officials be Tried for International Crimes? Some Comments on the
Congo v Belgium Case” (2002) 13 EJ.LL. 853. Cf Al Adsani v Govenment of Kuwait (1996) 107 LL.R
536 where the Court of Appeal recognised state immumity in civil proceedings involving 3 criminal
matter; the issue in this case was taken to the European Court of Human Rights which held thac the
immunity did cot constitute a violation of Art.6: Al-Adsant v UK (2002} 34 EHRR. 1L

" Arc 27 of the Rome Statute of the Internadoral Criminal Court provides that neither national nor
intcrnational immunitics shall act as a barrier to the court’s jurisdiction over heads of starc and others.
These may, however, be practical problems in securing cooperadon with respect to the waiver of
immunities under Art.98 of the Rome Statute.

. *'¢f Locd Millee in Ex p. Pinochet (No.3), n.2 above, at 171c. .

2 The immunity conferred by international law on heads of stre probably owes it oagms to
common law principles relating to sovercign tumunicy: JL. Mallory, “Resolving the Confusion over
Head of State Immunity: the Defined Rights of Kings” (1986) 86 Columbia Law Review 169 at 170. S¢e
also Lord Browne-Wilkinson in Ex p Pinochet (INo.3) [2000] 1 A C. 147 ac 201. )

“3 It is unlikely that a former monarch would recain absolute immunity for crimes conumitted whiie
monarch. Although unclear, the positon of a former monarch might be analogous to the position of
a former head of skate in internatiopal law: In this context it may be noted that the majority of their
Locdships in Ex p. Pinochet (No.1) and (No.3) appeared cxpresly or implicicly te agree with Lord
Nicholls, when he said in Ex p. Pinochet (No. 7) that: “international law has made plain that certin types
of conduct, including torture and hostage taking, are not acceprable conduct on the parr of anyone. This
applies as much to heads of State, or even more so, s it does to cveryone else; the contrary conclusion
would make 2 mockery of international law™: [2000] 1 A.C. 61 3t 109. Sec alse MN.S. Rodley, “Breaking

the Cycle of [mpunity for Gross Violatiops of Human Righss: The Pinocher Case n Pempective”
(2000) 69 Nordic Journal of Intermational Law 11~26; A Cassesse, n.39 above.
“ Whether the imraunity can be conferred upon a epresentative or agent i another mater.
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perform services for the monarch.*® By contrast, the internatiomal law
jmmunity of heads of state is personal in the first sense, but not in the second.
It is an immunity of the person who i head of swte 2s “the persomal
embodiment of the State itself”.*® The result is that it is an immunity of the
state, but not of any individual or single institution within the state. This i
ceflected in the principle thar the immninity can only be waived by the

state.?’

The personal immunity of the monarch does not extend to the monarch’s servants or

agenis
Over 350 years ago Hale wrote::

[T]he king . . . is not subject to the coercive power of the law in respect
of the sacredness and sublimity of his person, the instruments and
ministers that ate the immediate actors of such unlawfil things are subject
to the coercive power of the Jaw. For the king's act in such case being void
doth not justify or defend the nstruments. This is one of the principal
reasons of the maxim in law that the king can do no wrong. “®

Lotd Woolf made essentially the same point in M v Home Qffice when he said

that: “the fact that the sovereign can do no wrong does not mean that a servant
of the Crown can do no wrong”,*® There is an abundance of authority for

this.5 Indecd, Sir William Wade says that “the imumunity of the Crown was
_ only tolerable because it did not extend to ministers and Crown Officers, who
iwere liable personally in law for anything unlawful that they did; and it made

o difference that they were acting in an official capacity”.*!

While neither Lord Woolf nor Sir William Wade refer specifically to
criminal acts? there is no doubt that if prosecuted® and found guilty servants
of the Crown will incur personal criminal liability for their crimes, even when,
committed during the course of their official actions. At common law this
would apply to any minister or servant of the Crown, including members of
the security setvices and soldiers.5 The reason is that servants of the Crown do
not possess the monarch’s personal immunity from criminal liability, even

45 of BMA v Greater Glasgow Health Board {1989} A.C. 1211; Pfizer Corp v Ministry of Health {1965]

A.C.512. _

48 | ord Milletr, Ex p. Pinachet (INo.3), at 260.

47 The immunity at the heart of the Pinecher decisions was Chile’s, not Pinochet’s.

8 Hale’s Premogatives of the King (Seldon Socicty, London, 1976), p.15. See also Earl Jowirt, Dictionary
of English Law (Sweet and Maxwell, London, 1959) 1558, where the smaxim that the King can do no
wrong is said (0 mean that “it is not to be presuracd that the king will do or sancton anything contrary
to the law, to which he is subject”. Nonctheless, “if an evil act is done, it, though emanating from the
king personally, will be imputed to his ministess, for whose acts the king is in no way responsible”.

4° M, n.1 above, at 551. :

=0 [, addidion to Hale, n.48 above, sce also Anson, Law and Custom of the Constitution (Clarendon
Press, Oxford, 1907) Vol.11, p.46. ]

51 {bid. pp.25-26. _
52 [Tle 1143 above, does, howeves, refer to the Jaw’s coercive power.

52 On whether members of the security services sheuald be prosecuted for crimes, soe 3ir jobha
Donaldson M.R. in Att-Gen v Guardian Newspapers (No.2) [1 990] 1 A.C.109 at 190.
3¢ ¢g R, v Clegg [1995] 1 A-C. 482.

P.2B
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when serving the Crown. The law treats them in precisely the same way as it
treats amyone else. As Anson expressed it: :

Our copstitution has mever recognised any distinction between those
citizens who are and those citizens who are not officers of the State in

respect of the law which governs their conduct or the jurisdicticn which
deals with them.>® '

Here again we can see that the personal nature of the immunity attaches to the

institution. of the monarch, but not to services performed for the mon-

arch.5¢

Personal liability but “offidal” immunity? :
It has been said that traditionally it is by asserting the personal Lability of officials
that the status of the Crown is reconciled with the rule of law.5” Unfortunately
it cannot be stated with confidence that this reconciliation is yet complete in
the context of criminal Hability. This is because the imposition of personal
Liability is not always sufficient to reflect any official and/or institutional
responsibility that mmay exist when crimes are committed while the Crown is
being served. Punishing the “instrument” (t0 borrow from Hale) is clearly not
the same as finding the modern equivalent of the monarch culpable. This point
demands further consideration. o

Halsbury’s Laws tells us, without citing authority, that Crown servants
(including ministers and civil servants) “it seems” are not liable for crimes
committed in their representative (official) capacity.®® While the rmeaning of this
statement is not absolutely certain, as we have just seen, it cannot be that
Crown servants are personally immune from crimes committed while they are
in the service of the Crown. Rather its meaning appears to be that servants of
the Crown seem to be immune from crimes commiitted in their capadty as
servants of the Crown. In other words David Blunkett might be personally
liable for any crime committed whilst serving che Crown, but as Secretary of
State he would be immune, If this is correct there is personal liability, but
“official” immunity.

This position is consistent with conventonal thinking, at least in terms of
the monarch’s immunity. As Hale indicated, the King remained immune while
the “instruments” by which he acted could be prosecuted. Howr this personal
immunity of the monarch could be assumed to confer an official immunity
upon the Crown in its more general and fictional sense, in other words upon .
rninisters 2s ministers and upon government departments and Crown bodies, is,
of course, one of the great wicks of our constitutional history. The willingness
of the judges to accept the fiction of the Crown as government clearly played

S5 o and Custom of the Constitution, n.50 above.

6 f BMA v Greater Glasgow Health Board and Efizer Cop v Ministry of Fealth, n.45 sbove.

57 M. Loughlin, “The State, the Crown and the Law” in Sunkin and Payne (.23 above), p.72 anng
H.WR. Wade and C.E Forsyth, Administnative Law (now 8th ed., Oxford University Pres, 2000),
pp.803-804. ~ '

59 Logd Lester of Elerne Hill and D. Oliver, cds, Ealsbury’s Laws of England (4¢h cd., reissue,
Butterworths, London, 1998) Vol.8(2), para.388 (Couastitutional Law aad Human Rights).
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a part, as did criminal law’s orthodox emphasis on the wrongdoing of
individuals. Other factors may also have combined to create the present
apparent “official” immunity of Crown servants and bodies from critninal
liability.”® While not concerned with criminal liability as sach, the Court of
Appeal’s decision in M illustrates this approach when, following Lord
Diplock in Town Investments, it held that proceedings for contempt could lie
against the Home Secretary personally, but not against the Crown or the Home
Office. ‘

A rather different approach was taken by the House of Lords. Having
explained that jurisdiction exists to grant injunctions against ministers of the
Crown, Lord Woolf said that if these remedies are not complied with the court
may make a finding of contempt “not against the Crown directly, but against
2 government department or a minister of the Crown in his official capacity”®?
and where the contemnpt relates to the officer’s own default, there may also be
a finding of conternpt against the minister personally. Where the finding was

st the office, “the object is not so much to punish an individual as to
vindicate the rule of law”; it would “demonstrate that the government
department has interfered with the administration of justice. It will then be up
io Parlisment to determine what should be the consequence of that finding.”
This pragmatic response meets the traditional inability to execute court orders’
against the Crown and recognises that in the present state of the law it is
ultimately for Parliament to resolve conflicts between the judicial and executive
branches. It also shows that methods can be found to recognise the official
liability of ministers and government departments for wrongdoing and that
obstacles, such as the absence of personality and the inability of the courts to
exercise a coercive jurisdiction against the Crown, are not insurmountable
barriers to this being achieved.

While differences exist between a finding of contempt and the application of
criminal law more generally, this decision suggesis that Crown immunity. per
% should no longer prevent courts from finding that 2 crime has been
committed by government departments, Crown bodies, ministers or others
while acting in their official capacity, as well as in their personal capacity. As in
the case of contempt, whether such a finding would lead to punishment could -
be left to Pariament.

A finding of official guilt, however, is patently not the same as conviction in
‘the criminal court, at least in symbolic terms. And many will argue that this
pragmatic approach is not an effective substitute for a proper regime for
imposing criminal liability upon the institutions of government in relaton to

5% See further Loughlin, n.57 above.

0 [1992) Q.B. 270, CA.

6 L ord Woolf said that the difference between the Crown and its servanss “is of no practical
significance in judicial review proceedings™: [1994] 1 A.C. 377 at 407. Loughlin has pointed out that
this fictional concept of the Crown is not an adcquare alternative to a developed legal concept of the
state, n.57 above. )

62 There may be other reasons why the cours may be unwilling to make such a finding, relating, for
example, to the substantive nature of the crimes involved and in particular problems of establishing mens
re and causation. '
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their official actions.S? Indeed, in relation to certzin ¢times this is already
necessary. ' : ' .

The Convention against Torture and ther Cruel, Inhuman or Degrading
Treatment or Punishment 1984.5¢ for instance, in Art.1(1) provides that the
pain or suffering occasioned by torture: rmust be “inflicted by or at the
instigation of or with the consent or acquiescence of 2 public official or other
person acting in an official capacity”.®® Sir Nigel Rodley explains that this
language is aimed at catching not only the (usually relatively lowly) policemen
or soldier who typically inflicts the torture, but also those who require or allow
him to do it by virtue of their superior authoricy, hierarchical or political. He
adds that, “both justice and prudence require their, often greater, responsibility
to be acknowledged and their potental imvelvement to be deterred and
condemned” .5° .

Here the imposition of official liability is aimed at situations where the crime
of torture is carried out under official directions or with official acquiescence.
The essential aim is to impose liability on those within the state who are
responsible and not just upon the individuals who carry out the acts. While
torture is an extreme example, it is likely that other sitnations exist where the
conviction of individuals fails to recognise that crimes are linked to decisions
taken at more senior levels or to systemic failings within central govern-
ment. .

Nonetheless, important as it is,.the example of torture does not raise the
most difficult issues associated with official liability. This is because the crime
of torture fits within the orthodox model of criminal liability in the sense that
it is committed by individuals acting under or with the express or implicit
support of other more senior officials. Official liability is imposed because
identifiable officials have encouraged the torture. o

A similar situation could apply to Crown bodies using orthodox principles
‘of corporate crime. For instance, it is arguable that incorporated Crown
bodiess” are currentdy liable under criminal law principles in circumstances
where private corporations would be guilty; namely where a person who can
be “identified” with, or is the embodiment of, the body has committed an
offence. Here the offence will be vicariously attributed to the Crown body.*®
The body is guilty because the individual officer is personally guilty, but a
finding of guilt could be taken to signify “official” as well as personal guilt.

& As seen above a finding of guilt could lead to a fine being paid Som one deparmnent to another, -
and this might be an effective and worthwhile sanction. However, it is kely that findings of guilt would
be more impormnt. . . .

6 The Convention was implemented in the UK by Criminal Jusdce Act 1988, s.134(1).

s> Emphasis added. Art.2(3) gocs on to say: “An order fiom a superio officer authority or a public
authority may not be invoked as a justification of rorrure”. This Iatter provision echoes the commeon law
prohibition on relying on superior orders 3s 2 defence.

R odley, n.43 above, at 20.

& It s possible that government department might also be responsible on this basis, but their general
lack of legal personality could be a problem, despite M v Homs Office.

8 Tecr Supermarkets Ltd v Nattrass [1972] A.C. 153; J. Gobert, “Corporate Killings zt Home and
Abroad—teflections on the Government's Proposals” (2002) 118 L.Q.R. 72 at 75.
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Even if this is correct, this form of liability would almost certainly suffer the
sort of problems that have become evident in the context of cdrporate crimes,
inclnding the difficulty of identifying an appropriate guilty individual and

roblems of causation.®® Moreover, this approach is only available where the
official wrongdoing can be fitted into the existing anthropomorphic model of
criminal law, in other words where individuals are culpable. But as is clear in the

rivate sector, actions that deserve to be called crimes are not always the
responsibility of individuals and can be caused by a combination of errors within
an organisation for which no identifiable individuals are responsible. Even if
Crown bodies are liable to the criminal law applying principles of corporate
liability, this liability would only arise where culpability can be located in the acts
of individuals. At present it is unlikely that the criminal law is sufficiently
developed to impose liability upon Crown bodies for actions of an institutional
or systemnic nature where no single individual or individuals could be Liable.

The current proposals relating to corporate killing, however, de provide onc
model that could be a basis for a broader system of official criminal liabiliry.”
Under these a corporation (or more accurately an undertaking) will be guilty
of the offence of corporate killing if its management fajlure was one of the
causes of the death. The term “management faiture” refers to the way the
institution’s affairs are managed, that is to say, the way it organises its affairs, and
not just to the failings of its managers or the fault of its employees.”! Here,
then, liability is to be based on institutional failings rather than individual
culpability. The government has accepted that Crown bodies should be held
accountable where death occurs as a result of “a management failure”, but has
decided that such bodies are to be immune from prosecution.” The exclusion
of the Crown from the offence of corporate killing has been subject to severe
criticism, in partdcular, by the Centre for Corporate Accountability.”™ It is
nonetheless not insignificant that the government has accepted that deaths can
result from management failures within government departments and Crown
bodies and that where this occurs the bodies should be accountable. This may
well provide the seed from which a future regime for imposing official

government criminal liability may develop.

Conclusion

This short survey indicates the following. The practical importance of Crown
immunity is most often felt in relation to regulatory offences. However, in this

% ibid. for Gobert’s discussion of the prosecution that followcd the Southall train crash.

7 Proposals for a crime of corporate killing were ficst made by the Law Commission, Legislating the
Criminal Code: Involuntary Manslaughter (Law Com. 237, 1996). The government proposals were
contined in Reforming the Law on Involuntary Manslaughter: the Govermment’s Propesals (Home Ofhece,
2000). Scc Gobert, .68 above. On May 20, 2003 the Home Secretary announced that a draft Bill on
corpgtate maoslaughter would be published and 2 timetable for legislation announced in the autumn
of 2003.

7! See Gobert, n.68 above, ar 78-80.

7 As in the Food Safery Act 1990, a declaration of non-compliance with appropriate sandards wmay
be issued against government departinent and Crown bodies.

72 Scc 0.10 above.

3
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a matter of policy and is not dictated by any
fundamental constitntional principle. Nonetheless the principles of equality,
transparency and accountability, coupled with the desirability of providing

effective redress contribute to the case in favour of removing these immunities.

This seems to be largely accepted by the government.

That this is so appears clear from the answer given by Lord Falconer of
Thoroton ta the following question asked by Lord Kennet: “What is the
present status of Crown. immuanity; what bodies and agencies may still claim ir;
whether it is to be abolished; and, if so, when?”7* Lord Falconer’s answer was

that:
Crown immunity is being removed as legislative opportunities arise. In
has been removed from the NHS and from

recent years, Crown imrnunity
food safety and environmental legislation, so Crown bodies are subject to

similar regulatory requirements o others and to statutory enforcement
arrangements. In the Competition Act 1998, Crown bodies were made
subject to the prohibition of anti-competitive agreements and the abuse of
market power. Crown bodies- must comply with the reguirements of
health and safety legislation, although they are excluded from the
provisions for statutory enforcement, including prosecutions and penal-
ties. Continuing immunities should not be used to shelter inadequate
standards in areas where the Crown is not at present bound by existing
requirements. Crown bodies are expected to comply as though these

requirements applied to them.

Important as regulatory offences are, the true ‘constitutional importance of the
immunity is felt in relation to cominon law or “true” crimes and in two
contexts. First, in relation to the monarch’s personal immunity and second in
relation to the “official” immunity thar government departments and Crown

bodies are assumed to possess.
The monarch’s personal immunity 1s said to protect the person who is King

or Queen and the integrity of the monarchy as an fostitution. Unlike the
immunity conferred by internatonal law on heads of state it is not the
jinmunity of the state. In practice the monarch’s personal immunity is an
archaic throwback that could be limited or removed without damage being

caused either to the onarch’s or the monarchy’s standing. The monarch’s

personal immunity does not protect ministers and other Crown servants from
incurring personal criminal Lability for acts cornmitted during the course of

their official activities. :

The most difficult and most sensitive issue concems the imposition of
criminal liability on offices of the Crowz, government departments and Crown
bodies as such, in other words the imposition of liability for offidal rather than

personal actions. M indicates that the courts may have jurisdiction to make

findings of official liability, lez o Padliament to take whatever steps it
considers mecessary i response. Whether the imposition of actual criminal

liability is or could be possible is mors complex, raising as it does issues of

context the immunity is essendally

78 srr ™ b -1 TITAGR November 4. 1595,
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substantive criminal law as well as Crown immunity. This is an area in which
the courts may well be able to develop the law. However, more comprehensive
reform would probably require legislation. ,

The main options appear to be as follows. The situation could be left as it
is with Padiament removing immunities as particular siruations require. This, -
as we have seen is government's preferred option. It enables judgrents to be
made in perdcular contexts and thereby minimises the xisk of uncertan
consequences. It is also cost effecdve and efficient in terms of parliamentary
time. On the other hand, the approach leads to incopsistency and arbitrary
distinctions. It also places the onus on those seeking to remove immunity,
when the onus ought in principle be on those arguing for special protection.
Most importantly, this approach is unlikely to touch the general issue of the
Crown's immunity from “true” crimes.

The most radical approach would be to abolish Crown immunity altogether,
both in relation to regulatory offences and in relation to common law crimes.
Where a case could be made for its retention, for example in relation to key
functions of the state, this could be reflected by the conferment of special
immunities in defined circumstances. This approach would recogmisc the
exceptional nature of the immunity and would place immunites on a
legislative footing. There is much to commend this approach in principle.
However, careful thought would need to be given to the consequences of 2
reform that would have general effect on central government. In particular, the
liability regime that would apply once the immunity is removed would need
" careful consideration. I have touched on some of the problems eatlier, but this
is a matter that would probably need to be deliberated upon by 2 body such as
the Law Commission.

A spcedier and less radical option would be to reduce the imrounity to
statutory form. This would regularise its constitutional basis.” It could also
provide an opportunity to create a presumption against immunity that would
apply in relation to future statutory offences. Were such a presumption created,
in future immunities could only be conferred expressly. This approach would
recognise the need to justify immunities and would be in accordance with the
general approach in human rights law.

The government has established an inter-departmental working group to
consider the general issue of Crown immunity and we must wait to see
whether its deliberations lead to any change. One suspects that this may be one
of the issues where there is less enthusiasm in some quarters of Whitehall”® for
significant reform than even amongst nunisters.

7S For an cxample of a suggested codification of Crown immumnity, sec Institute for Public Policy
Research, The Constitution of the United Kingdom, (IPPR, London, 1991) which in Ch.4 (Head of State),
Art 34.3 provides that: “The Head of Sate [the Quecn and her heirs] is pecsonally entided to. ..
immunity fom ¢riminal proceedings in respect of all things done or omitred to be done by the Head
of Statc either in an official or ir a private capacity”. -

% f the iternal debates leading to the cnacemen of the Crown Procesdings Act 1947; see J. Jacob,
“The debates Behind the Act: Crown Proceedings Reform, 1922-1947" (1992} PL. 452484,

[2003] PL. WinNTER © SweeT & Maxwarl aND CONTRIBUTORS



Lords Hansard Written Answers text for 4 Nov 1999 Appendix VI

Crown Immunity

Lord Kennet asked Her Majesty's Government:

What is the present status of Crown immunity; what bodies and agencies may still claim if; whether it is to be
abolished; and, if so, when.[HL4439]

Lord Falconer of Thoroton: Crown immunity is being removed as legislative opportunities arise. In recent years,
Crown immunity has been removed from the NHS and from food safety and environmental legislation, so Crown bodies
are subject to similar regulatory requirements to others and to statutory enforcement arrangements. In the Competition
Act 1998, Crown bodies were made subject to the prohibition of anti-competitive agreements and the abuse of market
power. Crown bodies must comply with the requirements of health and safety legislation, although they are excluded
from the provisions for statutory enforcement, including prosecutions and penalties. Continuing immunities should not be
used to shelter inadequate standards in areas where the Crown is not at present bound by existing requirements. Crown
bodies are expected to comply as though these requirements applied te them.

hitp://www publications.parliament.uk/pa/ld] 99899/1dhansrd/vo991104/text/91104w01.htm 2004/6/9
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20 Nov 2003 : Column 1157 W—continued

Crown Immunity

Huw Irranca-Davies: To ask the Parliamentary Under Secretary of State, Departiment for Constitutional Affairs, if he will make a statenent on the impact of (@) the Freedom of
Information Act 2000 and (b) human rights legislation on disclosure of information from hearings under which access is restricted owing to Crown Property immunity from
prosecution. [133073]

Mr. Leslie: Consideration is being given to the issue of the State's immunity from criminal proceedings. Both the Government's consultation paper on the reform of the law on

involuntary manslaughter, in May 2000. and 'Revitalising Health and Safety’ in June 2000, contained proposals for removing or modifying that inmunity.

In the light of the responses to those publications, an inter-departmental working group was established. My noble Friend. the Under Secretary of State, Lord Filkin. will write to the
hon. Member when further infomation is available.

http://www.publications.parliament.uk/pa/cm200203/cmhansrd/vo031 120/text/31120w04.htm

2004/6/15



Appendix VIII

Per son who may make an application to the court for a declaration
declaring unlawful any act or omission of the Crown
which constitutes a contravention of therelevant statutory provision

UK Statutory Provisions

Who may make an application

1. | Countryside and Rights of Way Act 2000 — not specified
section 43
2. | Transport Act 2000 — section 106 a person appearing to the Court to
have an interest
Transport Act 2000 — section 196 a charging authority
Greater London Authority Act 1999 — acharging authority
paragraph 36 of Schedule 23
5. | Greater London Authority Act 1999 — alicensing authority
paragraph 37 of Schedule 24
6. | Nuclear Explosions (Prohibition and a person appearing to the Court to
Inspections) Act 1998 — section 14 have an interest
7. | Landmines Act 1998 — section 28 a person appearing to the Court to
have an interest
8. | Chemical Weapons Act 1996 — section 37 a person appearing to the Court to
have an interest
9. | Environment Act 1995 — section 115 the Environment Agency
10. | Radioactive Substances Act 1993 —section 42 | any authority charged with enforcing
the provision
11. | Food Safety Act 1990 — section 54 an enforcement authority
12. | Environmental Protection Act 1990 — section any public or local authority charged
159 with enforcing the provision
13. | Pollution Prevention and Control (England and | aregulator
Wales) Regulations 2000 — section 5
14. | Transfrontier Shipment of Radioactive Waste the chief inspector

Regulations 1993 — section 4

[#302875v3]




Appendix I X

(@ The Administration’s position on the issue of the imposition of criminal
liability on the Government and public officers is set out in paragraph
12(a) of the Report. In addition, as mentioned in paragraph 13 of the
Report, we are of the view that the existing reporting mechanism has
been working satisfactorily so far, i.e., contraventions of statutory
provisions were discovered and dealt with effectively. Accordingly, there
IS no need for a radical change to the existing system. However, we
would advise the relevant bureau as regards how, if necessary, the
existing reporting mechanism could further be improved in the light of
the comment of the AJLS Panel.

(b) We do not believe that this is the time to adopt the UK approach relating
to the declaration of unlawfulness. We are not aware of any court case
which involves such a declaration, i.e.,, a declaration was made or an
application for a declaration was made. We are not convinced that the
UK statutory regime of declaration of unlawfulness is more effective than
our reporting mechanism.

() We do not agree that this is the time to adopt New Zealand’s more
restricted approach embodied in the the Crown Organizations (Criminal
Liability) Act 2002 (“COCLA"). As pointed out in paragraph 31 of the
Report, the COCLA was enacted in October 2002 against a special
background and its application is narrow and restrictive, covering only
safety-related offences contained in the Building Act 1991 and the Health
and Safety in Employment Act 1992. Most common law jurisdictions,
including the UK, have not adopted such an approach. As at early June
2004, only two prosecutions have been brought under the COCLA.
Accordingly, it does not appear appropriate for Hong Kong to adopt such
an approach given the limited experience of its operation.

[#308036v2]



