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Our Ref: CAB in C1/33/8 Tel No: 2810 2852
Fax No: 2840 1976

12 December 2003

Mrs Percy Ma
Clerk to LegCo Panel on Constitutional Affairs
Legislative Council
3/F, Citibank Tower
3 Garden Road, Central
Hong Kong

Dear Mrs Ma,

Printing of Name, Emblem and Photograph on Ballot Paper
(Legislative Council) Regulation

At the meeting of the Legislative Council Panel on Constitutional
Affairs held on 20 October 2003, the captioned Regulation was discussed.  On
the issue of how the Electoral Affairs Commission would exercise its power to
refuse an application for registration of the abbreviation of a name or an
emblem on the ground that the subject was “offensive”, the Administration was
requested to provide Members with a definition of the term.  

Use of the term “offensive” in statutes 

The term “offensive” is commonly used in many local and overseas
statutes.  For example, section 20(1)(d) of the Companies Ordinance (Cap. 32)
provides that a company name which is considered “offensive” shall not be
registered.  

In the United Kingdom, the Political Parties, Elections and
Referendums Act 2000 provides that the authority shall refuse to register the
name and emblem of a political party if they are considered “offensive”.1  At
                                                
1 Section 28 and 29 of the Political Parties, Elections and Referendums Act 2000.
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least two states in Australia also have similar provisions2 to provide that the
authority shall refuse to register a political party if its name is “offensive”.  

Meaning of the term “offensive”

The term “offensive” is not defined in statutes and the literal rule
shall apply to the interpretation of the term.  According to the Oxford
Dictionary, “offensive” means giving or meant to give offence, insulting,
disgusting, nauseous or repulsive.  Foul language will be one example.

There is no Hong Kong court case on this subject.  However, in an
Australian court case, Patrick v. Cobain [1992] 1 VR 290, the Supreme Court
of Victoria has ruled that –

(a) in considering whether the subject in question is offensive, the
officer has to make a judgement as to whether it is capable of
giving offence.  He should not proceed upon a factual finding that
it has in fact offended anyone;

(b) the dictionary meaning of the term applies when determining
whether the subject in question is capable of giving offence or
which is aggressive or shocking; and

(c) in case the subject in question is a statement, it could be capable of
being offensive even if it is true.

A copy of the judgement is enclosed.  

I would be grateful if you would circulate this letter to Members of
the Panel.

Yours sincerely,

( Raymond TAM )
for Secretary for Constitutional Affairs

                                                
2 Section 62J of the Electoral Act 1907 of Western Australia and section 73 of the Electoral Act 1992 of

Queensland.
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