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Legislative Council
Panel on Planning, Lands and Works

Stage Two Amendments to the Town Planning Ordinance

Purpose

This paper presents to Members the issues proposed to be
addressed in the Stage Two amendments to the Town Planning Ordinance
(the Ordinance).

Background

2. At the Panel meeting on 6.12.2002, the Administration briefed
Members on a phased approach to amend the Ordinance having regard to the
complexity of the subject as illustrated in previous attempts to revise the
Ordinance in one go.  The purpose of the phased approach is to introduce
amendments that are generally less contentious but, when implemented, will
produce immediate benefits to the community.  The Town Planning
(Amendment) Bill 2003 (the Amendment Bill) covering the Stage One
amendments was subsequently introduced into the Legislative Council
(LegCo) on 21.5.2003 and is now being examined by a Bills Committee.

3. In the course of consideration of the Amendment Bill, Members
of the Bills Committee and some deputations raised questions about further
proposals which are not covered under the Bill, in particular, issues relating
to the composition and operation of the Town Planning Board (TPB). In
response, the Administration agreed to expedite and advance consideration of
the operation of the TPB and to start discussion on proposed issues to be
covered under the Stage Two amendments separately at the Panel on
Planning, Lands and Works.  Meanwhile, the Bills Committee would
continue to examine Stage One amendments under the Amendment Bill, with
a view to bringing these amendments into effect within this Legislative
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session.
Issues to be Considered in Stage Two

4. As mentioned in the discussion paper submitted to the Panel in
December 2002, the Stage Two amendments will include matters that require
further consideration within the Administration and consultation with the
stakeholders and the professional institutes, such as the operation and
composition of the TPB, and the designation of “Special Design Area”
(“SDA”), “Environmentally Sensitive Area” (“ESA”) and “Designated
Development” (“DD”).  The Administration’s current thinking and proposals
on these issues are discussed in the paragraphs below.

Operation and Composition of the TPB

5. Issues relating to the TPB were discussed at the previous Panel
meetings held in June and July 2003.  Members’ concerns were mainly
related to operation of the TPB, including the opening up of TPB meetings,
declaration of interests by TPB members, quorum of TPB meetings, setting up
of an independent secretariat; and composition of the TPB, including the
criteria for appointment of TPB members and its chairmanship.

(a)      Opening up of TPB meetings

6. In the course of considering the Amendment Bill, we received
many suggestions from LegCo and the stakeholders concerning the opening
up of TPB meetings.  Views on the extent of opening up were diverse.
Whilst some supported the opening up of meetings on grounds of greater
openness and transparency of the decision-making process, others were
concerned about any premature release of sensitive or confidential
information, disclosure of commercially sensitive information and the impact
on the operation of the TPB and its efficiency.

7. The existing Ordinance is silent on whether the TPB meetings
should be held in public or private.  As the provisions of the Ordinance do
not prohibit the opening up of TPB meetings, the TPB has the discretion to
determine its rules of meetings including any such rules as to whether
members of the public are permitted to witness its meetings.  However,
according to legal advice, the TPB needs to ensure that the conduct of open
meetings would comply with the principles of protection of personal data
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under the Personal Data (Privacy) Ordinance and non-disclosure of
confidential information under the equitable doctrine of confidentiality.  The
TPB had discussed about the opening up of its meetings back in 2000.
While the then conclusion was in favour of conducting Board meetings in a
more open manner, such was prohibited by constraints regarding
confidentiality of information submitted to the Board contained in the existing
Ordinance.

8. In the Amendment Bill, new provisions are included to require
the TPB to publish all representations and comments in relation to draft plans,
and all applications for planning permission and amendments to plans for
public inspection.  If these provisions are enacted, issues relating to
protection of personal data and confidentiality may be overcome, thus paving
the way for the TPB to open up its meetings.

9. At the TPB meeting on 16 January 2004, the operation of the
TPB and means to enhance transparency of its operation were discussed.  In
its discussion, TPB members had considered the scope of the TPB’s work
that should be made subject to a more open process as well as the extent of
opening up its meetings.

10. The TPB Members are supportive of subjecting all aspects of the
TPB’s work (except for confidential items) to a more open and transparent
process.  In other words, if opening up of TPB meetings is to be pursued, it
should be applied to the plan making process as well as individual
applications for planning permission and amendments of plan.  In sum, this
will include –

(a) consideration of new plans or amendments to plans under section 3
(except for confidential items such as Development Permission Area
Plans where the key objective is to establish effective planning control
over the designated areas);

(b) hearing of representations and comments under section 6;

(c) consideration of applications for amendments of plan under section 12A;

(d) consideration of applications for planning permission under section 16;
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(e) hearing of reviews of planning applications under section 17; and

(f)  discussion of general planning issues.

In respect of the above, it should be noted that under existing practice which
is in accordance with the existing Ordinance, only the objectors to gazetted
new plans or amendments to plans, and applicants for review of planning
application under section 17 may attend the Board’s hearing relating to their
item while under section 16 applications, even applicants are not allowed to
attend.  The proposals therefore represent a very significant step in
increasing the transparency of the TPB’s operation.

11. In respect of the extent of opening up, while TPB Members are
almost unanimous in allowing the public to witness the hearing part of the
Board’s proceedings, they have grave reservations on opening up the
deliberation part of its meeting.  Members are concerned that conducting
deliberations in public might inhibit them from expressing their views and
opinions freely.  Also, the TPB’s decision is a collective one and disclosing
the stance of individual members in the deliberations might subject members
to undue pressure.   The TPB has therefore endorsed proposals to open up
the hearing part of its meetings while deliberations will continue to be held in
private.  However, in order to keep the public well informed of the
deliberations of the TPB in arriving at a decision, the TPB has agreed that
minutes can be released for public information, e.g. by posting them on the
TPB website.

12. At its meeting on 16 January 2004, the TPB has also discussed
other measures to improve the transparency of the Board’s operation and to
achieve greater public involvement in the plan making process.  Whilst
noting measures introduced in this direction in recent years, such as having a
TPB secretariat spokesman briefing the press after each TPB meeting on the
Board’s decisions and reasons for its decision, Members generally felt there
is room for doing more, particularly upon enactment of the Stage One
amendments which will give members of the public greater access to
planning information and applications.  The TPB has considered further
measures such as press briefings or conferences to be held by the Chairman
or members after meetings whenever major developments or issues have
been discussed, regular workshops with the media and public forums to
maintain a close dialogue with the public on general planning issues.  The
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TPB has asked the secretariat to give further thoughts to this in the context of
drawing up a strategy with clear goals to be achieved.

(b)      Declaration of Interests by TPB Members

13. To avoid conflict of interests, the TPB has adopted a set of
detailed guidelines for declaration of interest which are drawn up in
consultation with the Department of Justice and the Independent Commission
Against Corruption.  A copy of the guidelines is attached at the Annex.
Both the guidelines and the register of members’ interests are available for
public inspection.  Since the guidelines are adopted administratively, there
have been suggestions to include an express provision for declaration of
interest in the Ordinance to enhance public accountability of the TPB
members.  We will consider this suggestion in the context of Stage Two
amendments.

(c)      Quorum of TPB Meetings

14. The existing Ordinance provides that five TPB Members shall
form the quorum at any TPB meeting and its Planning Committee meeting.   
For a committee appointed by the TPB to hear objections under section 2A
of the Ordinance, the quorum is three.  During the consideration of the
2000 Town Planning Bill (2000 Bill) and previous discussions at this Panel,
there was considerable concern over the small size of the quorum.  As the
size of the TPB has increased over the years since the Ordinance was first
enacted in 1939, we consider it appropriate to increase the quorum of TPB
and its committee meetings.  The proposed increase in quorum would need
to take into account the practical difficulties of ensuring a large quorum for
the meeting in case of a long agenda, the need to provide for declaration of
interests in certain cases, the need to adhere to statutory time limits imposed
on the TPB for performing most of its duties, and the likely increase in the
setting up of objections hearing committees or review committees as
proposed in the Bill.  We will further consult the TPB and examine this
issue in further details.

(d)      TPB Secretariat

15. There are suggestions that the TPB should have an independent
secretariat to ensure its independence.  The secretariat of the TPB, currently



- 6 -

provided by the Planning Department, provides both secretarial and
professional/technical support to the TPB.  It is worth noting that the work
of the Planning Department is subject to public monitoring and ultimately it
is the TPB that makes decisions on plans and planning applications.   In
practical terms, while an independent secretariat mainly for the purpose of
arranging meetings, answering queries and taking minutes, etc. would be
more manageable in terms of resources, one that could assume also the
professional/technical support role is likely to be duplicating the efforts of
the Planning Department.  Against the current efficiency drive, we need to
give very careful consideration to any such proposition.

(e)      Composition of the TPB

16. In the course of discussing the Amendment Bill, some LegCo
Members have suggested to expand the TPB membership to include
representatives from the LegCo and the District Councils.  TPB members are
appointed in their personal capacities and on the basis of their expertise,
experience, integrity, commitment to public service and relevance of their
background to town planning.  The current membership comprises a variety
of professions and community interests including business, engineering,
architecture, surveying, environment, social work, education, legal and
heritage conservation.  In his 2004 Policy Address, the Chief Executive has
pledged that more talents from different backgrounds would be brought in to
the advisory committees and statutory bodies to enhance representativeness.
We shall continue to review the membership of the TPB regularly to ensure
that the interests of the community at large would be adequately represented.

17. As for chairmanship of the TPB, the existing Ordinance does not
specify whether the TPB should be chaired by an official or a non-official.
Given the unique nature of the Board’s role in the making of plans and
considering of planning applications each of which could have very
significant implications on policy and the community at large, the TPB has
been chaired by the relevant Bureau Secretary prior to the introduction of the
Accountability System and since then, by the relevant Permanent Secretary.
As much of its work involves approving private development proposals, it is
important to identify a Chairman who is free from private interests but at the
same time, has the experience, continuity and policy background in planning
matters.  That said, we shall further deliberate on the issue in consultation
with the stakeholders.
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Designation of “SDA”, “ESA” and “DD”

18. The designation of “SDA”, “ESA” and “DD” were proposals in
the 2000 Bill.  In gist, we then proposed to designate:

(a) any area of architectural, archaeological, cultural or historical interest as
a “SDA”;

(b) any area which is environmentally sensitive to development or adjoins
existing or potential pollution sources as an “ESA”; and

(c) any class or description of development which may constitute a hazard
to the health or safety of the public or result in an adverse
environmental impact as “DD”.

19. The proposals for designation of “SDA” and “ESA” were largely
supported by some green groups and professional institutes but there were
opposing views from the development-related sector.  The concerns were
mainly related to the subjective judgment on aesthetic matters and unclear
criteria for the designation of these areas.  Further consultation with the key
stakeholders is clearly required before we could finalize such proposals in the
Stage Two amendments, lest we would only be bringing such controversy into
the Bill examination process, a concern recently expressed by the LegCo
House Committee.

20. There are from time to time discussions in the community on
whether land along the waterfront, especially land reclaimed for a particular
purpose, should be assigned with a special status so that the land may only be
used for the purpose for which reclamation was justified.  Indeed, in
reiterating the Government’s commitment to protecting and preserving the
Victoria Harbour, the Secretary for Housing, Planning and Lands (SHPL) has
said that we would find some means to give effect to this suggestion.  Under
the existing Ordinance, any changes to land use zoning will have to go
through the plan-making process whereby members of the public will have an
opportunity to raise objections. The participation of the public in the objection
process is strengthened through various provisions in the Amendment Bill.
For example, provisions have been included to publish, for public comments,
applications for amendment of plans (under section 12A) and planning
permissions (under section 16).  This would provide an additional
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opportunity for the public to raise comment on any proposed changes in land
use.  In line with SHPL’s stated intention, we will give consideration to
incorporating further safeguards against change in land use relating to
reclaimed land in the plan making process.

21. As for “DD”, the power to be conferred on SHPL to designate a
“DD” by regulation has attracted some concerns during the discussion of the
2000 Bill.  Since the enactment of the Environmental Impact Assessment
Ordinance (EIAO) in 1998, the proposed DD is likely to fall within a
designated project specified in Schedules 2 and 3 of the EIAO, and
environmental concerns associated with such development are now being
dealt with under that separate jurisdiction.  We shall reconsider whether there
is still a need to pursue the designation of “DD” in the Ordinance.

Way Forward

22. Members’ advice on the above issues is welcomed.   

Housing, Planning and Lands Bureau
Planning Department
January 2004






















