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Clerk to Panel
(Attn: hfs AIIita Sit)
Panel on Planning?L ands and w orks
L egislat ive Council Secretariat
L egislative Council Building
8 Jackson Road, Central
H ong K ong

Dear M s Sit,

Panel on Planning, L ands and w or ks

Proposed Amendments to the Buiiding (PIanning) Regulations -
Refining the definition of §street" for site classification purpose

I refer to your letter dated 5 hfarch 2004 on the above
subject md provide below our response to the relevant issues.

Responsibi l it ies of public Off icers Concer ned

The Panel asked whether any public officer had erred in the
siu Sai w an case md, if yes, whether my disciplinary action had been or
would betaken on the responsible public officer(s).

The case has been described in detail in §The administration
of land by public auction: Chapter 7 of Report N0.M of the

of Audit (Audit Report)" published in October 2001.
of sale
Director
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Following the publication of the Aud1
Committee(PAC) held a hearing on l ODecember 2001.

During the PAC healt ng, the case was thoroughly discussedn
inciuding the subj ect of whether any public officers had committed any
mistakes in handiing the case. In response to queries by PAC Membersp
the AdminisKº ion had clarified in the hearing that, Erstiy, the deciSion
made at the District Lands Conference (DLC) held in September 1996 to
deiete the maximum plot ratio of 6,5 in the conditions of sale was a
collective decision made aRer discussions among representatives of the
Lands Department (LmdsD), Planning Department (PianD) md
Buildings Department (BD). It was considered in the DLC that the
deveiOPInent could not attain the plot ratio of 6.5 given the various
constraints, including the provision of an emergency vehicular access as
required under d1e lease. Liaing the maximum plot ratio of 6.5 and
subj ecting the development potential to the Building (Planning)
Regulations ¿ (PR ) was meant to give more design flexibility to the
development .

As explained in the hcaTins, at that time- the maximum plot
ratio of 6.5 provided in thc relevant metroplan was only a guideline. It
was different fkom the maximum plot ratio stipulated in a statutory
outline zoning plan (OZP) which had to be included as one of the
conditions in the land lease. It was also explained at the hearing that the
liaing of the maximum plot ratio of 6.5 was not a mistake as such. The
decision of the relevant officers in the DLC that the development would
not be able to attain a plot ratio of 6.5 was based on their j udgment
having regard to all relevant considerations. The Siu Sai w an site was
sold by public auction in March 1997 for $é ,820 million. The price
was sig1ificantly higher than the Lands Department's reserve price of
$69300million.

The Panel also asked why the Siu Sai wan site was
considered a Class A site and no legal advice was sought before the
auction. The Administration had explained in the PAC hearing that the
site was considered as a Class A site taking into account the prevailing
circmnstances at that time, i.e. that the site abutted on one street. As
regards the walkway of å e Siu Sai w an Sports Ground adj acent to the
siu Sai w an site, BD considered that the walkway was not a street for
site ciassiEcation pmpose mder h B(PR . Such consideration was
based on the prevailing iMCn retation of the B(P)R and past experience,
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and doubts did not arise over the interpretation pointing to the need to
seek legal advice.

It was an acceptable pmetice for developers to carve out
internal streets within a site to increase the plot ratio, but reduce the site
û ea by the area of dBe street, if ] ey thought H desirable and viabie.
Indeed it was up to the developers to do so. BD had acted in good faith
according to the prevailing interpretation of the law and the prevailing
circumsÓnces. 2 1e problem lies in the existing deEnidon of street
which cm be subject to wide interpretation. Our immediate Ók , as
recommended by the Director of Audit, is therefore to amend the
reg liadons and remove the uncertainties.
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Deanition of Class B and Class C Sites under the B(P)R

The Panel enquired about the rationale of the minimum
percentage of the boundary of a site abutting on the streets M ] e
defInition of Class B and Class C site-

UIe control of development densiv of private buildings by
plot ratio and site coverage WIth reference to the class of site was Erst
introduced h dIe Building (Planning) Regdations h 1962. Betbre thaI
time, the development densiq of a building was regulated by the
permissible area of a building with reference to the number of streets
which a site abutted on, i.e. ] e greater number of strÝ ts a site abuttd
on, dle larger would be a e pem1issible area of the building to be erected
on the site- UIIder the pre-1962 legislation, a site abutting on three or
more sKº ts fOITIling a comer or m island site would have the highest
peEmissible building area- A site abutting on two sÌ eets fom1ing a
comer site would have a lower permlssible building ì ea whereas that
abutting on one or two streets but not h nrling a comer site would have
the les t building area This was to ensure that larger development
densiq was only aliowed on a site having lq ger and more open area
surrounding it for the provision of natural lighting and ventilation and
better accessibiliv .

During ] e fbnnIllation of the plot ratio and site coverage
control system in 1960, it ws considered ] at the tem §corner site,,
should be elaborated upon- This was .to ensure ] at a reasonable
proportion of dIe site boundary should abut on the second or å e ] ird
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street before the site would be considered as a §corner site-@ The

requirement had since been changed and a corner site would not be
regarded as abutting on two stteets m leSS at least 40% of the boundary of
the site abutted on the two streets (Class B site). L ikewise9a corner site
would not bc regarded as abutting on three streets unless at least 60% of
the boundaq of thc site abutted on the three streets (Class C site).

M easur es Taken to A ddress the Pr obk m

The Panel asked for the measures which have been or wi ll be
taken to address the problems manifested in the auction of the Sill Sai
w an site.

The Director of Audit made a number of recommendations
in Chapter 7 of Report No. 37. In respect of the impieIIlentation of
planning objectivc for developing the Siu Sai w an site, Director of Audit
has recommended in paragraph 3.14 of the Report that the Director of
planning and Director of Lands should:

(a) in order to achieve the Government-s planning objective of
lowering the development density of a site, ensu e that:

(i)

(i i)

(b) it for a particular site, it is considered inappropriate to
include the maximum plot ratio/GFA in the OZP or specibf
in the Conditions of Sale of the site the maximum plot
ratio/GFA of the development, critically vet and record in
detail ] e justifications for doing so.

Separately, in paragraph 43 6 of the Report on the change in
classiEcation of the Siu Sai w m site, Director of Audit recommended
that the D irector of Buildings should:

(a) before the auction of a site, take acti on, including seeking
lesal advice, to ciari fy and remove any unceIt ainties (such as
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the maximum plot ratio/gross door area (GFA) is
included in the relevant OZP; and/or

the maximum plot rat io/GFA of d1e dcvclopment of
thc site is specified in the Conditions of Sale of the
site; and
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that relating to the defInition of street under
about the classitlcation of the site;

(b) take prompt
uncer tai nt ies
classifIcat ion;

(c) issue a Practice Note for Authorised Persons on the
principles of definition of street as soon as possible;

in the Practice Note for Authorised Persons, clearly state the(d)
circumstances uI1der which the upgrading of the
classi tlcat ion of a site by the provision of internal streets
widIin the site will be accepted by the Building Authority;
and

(e) on completion of the development of a site, veriCF whether
] e intcrnal streets to be prov ided within d1e site fbr site
upgrading pLU13osep as agreed by the plu-chaser/developerp

have in fact been COIlsbu cted-

Director of Audit has also recommended the the Director of Lands
shouldn pd or to the auction of a site, -seek advice from the Buildin`
Authority on tile classif ication of the site to be sold. The Administration
agreed to all of the recommendations above.

Regarding density control, it will be achieved through one of
the fol lowing measures:

(a) if there is a policy to cap the GFA of a site below the limit
set out in the B(PR and such a cap is set out in the OZP
concernedBreference to the cap will have to be made in the
Conditions of Sale of the site;

(b) if there is a policy to cap the GFA of a site below the limit
set out in the B(P)R but such a cap is not set out in the OZP
concemed, ] e cap will have to be specined in the
Conditions of Sale of the site; and

in other casesRthe maximum level of GFA
permitted as stipulated in the B(P)R will apply.

(c)

.

] e B(P)R)

action to amend the B(P)R to r emove
about the den nition of str eet for site

or plot r at10



Furthermore, LandsD has put in place various measures to
improve the procedures for sale of land by public auction. Firq LandsD
has issued a Practice Note to advise prospective purchasers thatpupon
release of the Conditions of Sale, all I-elated enquiries should be
addressed to LandsD. It wil l keep records of ai l enquiries received,
answers given and follow-up action taken. I f an enquiry relates to a
basic ambiguity in the Conditionsof Sale of a site and amendments to the
Conditions of Sale are made to mmove the ambiguity as a result, LandsD
will advertise the amendments prior to the auction. Second, LandsD
will seek clariacation øom the Director of Buildings on the classiacation
of a site where necessa^ before auction of that site- Amendments have
also been made to LandsD's existing instructions to include the

circumstances under which a refbrence to the maximum GFA will have to
be included in the Conditions of Sale of a site.

BD has also implemented all of the Director of Audit-s
recommendations under its purview except the amendment to the BO)R
regarding dIe definition of street for site classification pu¤ ose. Our
currmt proposal to m end the B(P)R is therefore the only outstanding
action to implement the Director of Audit's recommendations- The
proposed definition of street for site classitlcation will remove
uncertainties and facilitate more effective control over development
den sity.

C.C. DB (Attn:øfr CK Au)
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yours sincere½,

ß ² qwø LP

(Ms OliviaNip)
for SecretaIy for HousingsPlanning and Lands

[Fax :28400451]
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